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CASES  IN  EQUITY 


AEGUKD   AND   PVTBBMIVED  IN 


THE  SUPREME  COURT 


OF 


NORTH  CAROLINAi 


AT  RALEIGH. 


JUNE  TERM,  1849. 


JAMES  H.  BELL^  ADM*R,  4-0.  m.  LEMUEL  WILSON  <-  AL. 


B«foi«  tbs  A^  «f  1848,  eh.  101,  a  widow  ooold  not  dineat  from  btr  hiif- 
band's  will  by  attorney,  alibongh  iba  wai  too  nnwell  or  infirm  to  traval  ta 
Cmuif  00  at  to  dlMont  in  ponon. 

The  caae  of  Hinton  ▼.  Hinton,  6  Ired.  274,  citod  and  approred. 

Cause  transmitted  from  the  Coart  of  Eqaity  of  Gailford 
County^  at  the  Spring  Term  1849. 

James  Nelson  died  in  the  year  1844,  having  previoasly 
made  and  published  in  writing  a  last  will  and  testament* 
By  bis  will  he  devised  to  his  wife,  the  plaintiff's  intestate, 
a  portion  of  his  estate,  both  real  and  personal.  And  with* 
in  the  time  limited  by  law,  one  D.  H.  Starbaek,  elaiming 
to  be  her  coonsel  and  attorney,  on  motion  to  the  Conrf» 
oansed  her  dissent  to  the  will  to  be  entered  of  reeord,  she 
not  being  present  nor  appearing  in  Court.    She  is  dead. 


SUPREME  COURT. 


Bell  0.  Wilson.  ^ 


and  the  plaintiff  is  her  administrator.  The  bill  is  filed  for 
an  account  of  the  personal  estate,  and  claims  one  Seventh « 
or  a  child's  part,  upon  the  ground  of  her  dissent  to  her 
husband's  will — and  the  bill  charges  that,  at  the  time  her 
dissent  was  made  by  ber  attorney,  she  was  unable  from 
bodily  infirmity  to  attend  Court  to  make  known  her  dissent 
in  person. 

/.  r.  MoreheuiU  for  the  plaintiff. 
No  counsel  for  the  defendants. 

Nash,  J.  The  bill  was  filed  at  Spring  Term  1847,  and 
at  June  Term  1846  the  case  of  Hinton  v.  Hinton,  G  Ired. 
2^74,  was  decided,  which,  in  connection  with  the  act  of 
the  last  General  Assembly,  ch.  101  s.  1,  disposes  of  this 
case.  It  is  not  necessary  to  recite  the  facts  of  the  case 
referred  to,  and  we  presume  this  bill  was  filed  in  conse« 
quence  of  what  fell  from  the  Chief  Justice  in  the  last  sec- 
tion of  his  opinion.  He  observe?,  that,  in  the  preceding 
part  of  the  opinion,  the  case  had  been  considered  solely 
as  a  question  of  law,  upon  the  construction  of  the  act  of 
1784,  without  adverting  to  the  petitioner's  sickness,  which 
isi^tated  in  the  case.  **  If  it  were  material,  it  could  not 
operate  here,  because  it  is  not  stated  in  the  petition  ^c." 
•'But,"  the  opinion  proceeds,  *'if  the  petition  had  been 
otherwise  framed,  and  had  set  out  that  excuse,  it  would 
have  made  no  difference."  It  is  true,  the  case  then  before 
the  Court  did  not  call  for  the  expression  of  opinion  upon 
that  point,  and  it  may  therefore,  be  considered,  extrajudi- 
cial ;  yet  the  individuals  then  composing  the  Court  were 
united  in  it,  and  a  majority  of  those,  who  were  then  upon 
the  bench,  are  still  so  ;  and  see  no  reason  to  alter  their 
opinion.  1  am  authorised  to  say.  Judge  Pearson  concurs, 
in  the  opinion.  The  Legislature  so  considered  the  law 
to  be  af>er  that  decision,  for  in  the  act  referred  to,  passed 
at  their  recent  session,  they  give  the  widow  a  right,  where: 


JUNE  TERM.  1849. 


LindMy  v.  Bogg. 


she  is  sick  or  too  iafirm  to  travel  to  Court,  to  caase  her 
to  be  entered  by  her  attorney. 


Per  Curiam.  Bill  dismissed  with  costs. 


GAVIN  H.  LINDSAY  o«.  THOMAS    T.  HOGG. 

A  tetUtor,  by  hiB  last  wUI,  directed  as  follows :  *'I  direct  that  my  nephewt  L. 
be  tdncated  at  my  expense  at  the  Episcopal  School  in  Raleigh  ;  I  meaik 
that  all  the  expensee  ef  the  school  be  paid  by  my  ezecntois.  The  other 
•speneee  not  belonginf  to  bis  edocation  to  be  paid  by  his  father.  In  eaM^ 
for  any  reason, he  cannot  be  educated  at  that  School,  I  direct  my  execnten 
to  pay  for  his  edncation  at  any  School  in  this  State,  and  at  the  UoiTorsity ; 
the  School  to  be  designated  by  his  father  or  mother,'*  Htld,  that  the  tes- 
tatoi's  estate  was  not  chargeable  with  the  clothes  of  L.  while  he  lived  with 
bis  father  before  be  ^a»  ssnt  to  school ;  but  that  it  was  eharfoable  with 
his  board  and  clothing  when  sent  to  school ;  and  that  the  words,  "other 
expenses,  not  belonging  to  his  edncation,"  referred  to  the  expense 
•f  nnrtnre,  while  he  was  too  yonng  to  be  sent  from  home  and  was 
boarded  and  clothed  by  his  father  at  home,  to  the  pocket  money  which 
boys  are  nsnally  allowed,  while  at  school  and  at  the  Unifersity,  and  to  the 
expenses  dnring  the  vacation. 

The  case  of  Cloud  ▼.  Martin^  1  Dot.  ^  Bit.  399,  and  3  Dev  4*  Bat  fi^  974| 
•ited  and  approved.  * 

Cause  removed  from  the  Court  of  Equity  of  Guilford 
County,  at  the  Spring  Term  1849. 

The  bill  is  filed  for  the  purpose  of  having  a  construe- 
tion  put  upon  aclaase  in  the  will  of  the  late  Gavin  Hogg. 
The  clause  is  as  follows :  "  I  direct,  that  my  nephew 
Lindsay  be  educated  at  my  expense  at  the  Episcopal 
School  in  Raleigh:  I  mean  that  all  the  expenses  of  the 
school  be  paid  by  my  executors.  The  other  expenses,  not 
belonging  to  his  education,  to  be  paid  by  his  father.    In 
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SUPREME  COURT. 


Liodaay  o.  Hogg. 


oaae,  for  any  reason,  ha  cannot  be  edacated  at  that  scfaooU 
I  direct  my  executors  to  pay  for  iiis  edacation  at  any  school 
in  this  State  and  at  the  University;  the  school  to  be  des* 
ignated  by  bis  father  or  mother." 

At  the  death  of  the  testator  in  1835,  the  plaintiff  was 
quite  j'oung ;  and  before  he  was  old  enough  to  be  sent 
from  home  to  board,  the  Episcopal  School  in  Raleigh  was 
discontinued.  For  several  years  he  was  sent  to  school  in 
Greensboro*,  where  his  father  resided  ;  his  father  boarded 
and  clothed  him,  and  the  defendants  paid  for  his  tuition 
and  school  books. 

In  184G  bis  father  failed,  and  is  now  totally  insolvent. 
The  bill  was  filed  in  1848.  It  alleges,  that  the  plaintiff 
was  enabled  to  continue  at  school  the  year  before  by  the 
kindness  of  David  C.  Mebane,  who  advanced  $200  to  pay 
for  his  board  and  clothesi  and  that,  if  be  is  kept  at  school 
another  year,  he  will  be  prepared  to  enter  the  University ; 
but  he  is  entirely  without  means  and  will  not  be  able  to 
obtain  an  education,  unless  the  estate  of  the  testator  is 
liable  for  the  expense  of  his  board  and  clothest  as  well  as 
bis  tuition  and  books.  He  insists,  that  the  estate  is  liable 
for  his  board  and  clothes,  and  also  insists,  that  some  al* 
lowance  should  be  made  for  his  board  and  clothes,  while 
he  lived  with  his  father.  The  defendant  Sarah  never 
qualified.  The  other  defendant  admits,  that  he  is  liable 
for  tuition  and  books  ;  and  that,  if  the  plaintiff  had  been 
placed,  as* a  boarder,  at  the  school  in  Raleigh,  he  would 
also  have  been  liable  for  his  board,  but  not  for  his  clothes ; 
and  insists,  that,  while  he  lived  with  his  father,  he  was 
only  liable  for  his  tuition  and  books;  and  submits  to  the 
decision  of  the  Court,  whether  be  is  liable  for  his  board 
and  clothes,  while  the  plaintiff  is  boarded  out  at  School, 
or  while  be  may  be  at  the  University. 


Iredell,  for  the  plaintiff. 
Badger^  for  the  defendant. 


JUNE  TERM,  1840. 


Lindsay  v,   Ho^g. 


Pearsott,  J.  We  think  it  clear,  that  the  defendant  is. 
not  chargeable  for  the  board  and  clothes  of  the  plaintiflf^ 
while  he  lived  with  bis  father.  It  was  conceded  in  the 
argument  by  the  defendant's  counsel,  that  he  is  chargea« 
ble  for  board,  as  well  as  for  tuition  and  books,  during  the 
time  that  the  plaintiff  has  been  or  may  be  placed,  as  a 
boarder,  at  school,  or  at  the  University,  The  only  ques- 
tion then  is,  whether  the  defendant  be  chargeable  for  ne« 
oessary  clothing,  as  well  as  board.  If  the  testator  had 
simply  directed,  that  his  nephew  should  be  educated  at 
bis  expense,  it  is  settled  by  the  case  of  Cloud  v.  Martin^  I 
Dev.  &L  Bat  399 — 2  Dev.  &  Bat.  Eq.  274,  that  the  expense 
of  board  and  clothes^  while  at  school,  as  well  as  of  tuition, 
would  have  been  included.  But  it  is  urged,  that  the 
words :  *'I  mean  that  all  the  expenses  of  the  school  bo 
paid  by  my  executors.  The  other  expenses,  not  belong- 
log  to  his  education,  to  be  paid  by  his  father,"  qualify 
and  control  the  general  words*    This  raises  the  difficulty^ 

It  is  apparent  from  the  whole  clause,  and  particularly 
fi*om  the  provision,  that  '*in  case,  for  any  reason,  he  could 
not  be  educated  at  the  School  in  Raleigh,  he  was  to  bo 
tent  to  some  other  school,"  that  the  testator  anxiously  de- 
sired bis  nephew  to  be  well  educated.  This  is  the  para* 
mount  and  leading  intent,  and  such  a  construction  should 
be  f^iven,  as  to  carry  it  into  effect. 

To  confine  the  testator's  bounty  to  tuition  and  school 
books,  which  would  not  exceed  one  fifth  of  the  expense 
of  an  education,  would  be  inconsistent  with  the  general 
tone  of  the  clause,  and  with  the  assumption,  which  the 
testator,  from  the  largeness  of  his  bounty,  thought  he  was 
at  liberty  to  make,  in  directing  that  his  nephew  should  be 
educated,  and  in  selecting  the  school.  The  defendant's 
counsel  conceded,  that  something  more  was  intended, 
tban  the  expense  of  tuition  and  school  books,  and  that 
board  was  to  be  included,  embracing,  of  course,  washing, 
wood,  candles,  &c. 


SUPREME  COURT. 


Lindny  o.  Hogf . 


It  is  as  necessary  to  enable  him  to  obtain  an  education, 
that  a  boy  should  be  doihedf  as  that  be  should  be  fed ; 
and  the  enquiry  is,  whether  there  be  any  ground  for 
malcing  a  distinction  between  the  expense  of  clothes,  and 
the  expense  of  board. 

It  is  urged  for  the  defendant,  that  the  words,  abore  re* 
cited,  suppose  **other  expenses"  besides  those  of  ^the 
school,"  which  the  father  wasio  pay;  and  if  clothes  be 
included,  as  well  as  board,  no  meaning  can  be  given  to 
these  words*  The  reply  is,  the  argument  proves  too  much ; 
if  clothes  are  excluded,  the  same  meaning  would  exclude* 
board,  which  wculd  be  unjust  to  the  testator,  by  suppos- 
ing him  to  make  large  professions — ^''I  direct  my  nephew 
to  be  educated  at  my  expense;"  I  mean  1  will  pay  one  fifth 
of  the  expense,  the  other  four  fifths  to  be  paid  by  his 
father. 

But  a  further  'reply  is,  that  the  words  are  not  simply, 
*'the  other  expenses,"  but  'Uhe  other  expenses,  not  belong- 
ing to  his  education"  This  explains  what  is  meant  by 
''all  the  expenses  of  the  school ;"  and  reducing  it  to  the 
single  question,  what  are  the  expenses  belonging  to,  or 
incidental  to,  or  necessary  for,  his  education ;  which,  as 
before  stated,  include  the  expense  of  board  and  clothes* 
while  at  school,  as  well  as  tuition  and  books.  Upon  the 
whole,  we  think,  the  testator  meant,  that  his  nephew 
should  be  educated  at  his  expense,  which  includes  boardt 
clothes,  tuition  and  books ;  and  that  the  words,  **other 
expenses,  not  belonging  to  his  education,"  are  satisfied, 
by  referring  these  to  the  expense  of  nurture,  while  he 
was  too  young  to  be  sent  from  home,  and  was  boarded 
and  clothed  by  his  father  at  home,  to  the  pocket  money, 
which  boys  are  usually  allowed,  while  at  school  and  at 
the  University,  and  to  the  expenses  during  vacation- 
It  may  be,  that  the  testator  meant  to  make  some  other 
distinction.  If  he  did,  he  has  not  expressed  it  with  soffi* 
cient  clearness  to  make  himself  uiuTcrstoodi  or  to  justify 
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a  eoostraction,  which  may  defeat  his  boonty  entirely,  and 
prevent  the  execution  of  what  seems  to  have  been  his 
main  intent— that  his  nephew  should  have  a  good  edoea* 
tioo. 

There  most  be  a  reference,  to  ascertain  the  amount  ez« 
pended  for  the  plaintiff's  board  and  clothes*  during  tha 
lime  he  has  been  boarded  out ;  the  amount,  that  will  be 
necessary  for  his  board,  clothes  tuition,  and  books,  until 
he  is  prepared  to  enter  the  University ,  and  the  amounlf 
that  will  be  necessary  for  board  dtc,  while  he  is  at  the 
University* 

Pea  CuBiAM.  Decree  aceordingly. 


JOHN  STAMPER  vj.  JOHN  D.  HAWKINS. 

It  •  an  Mtmbliibed  rale  of  a  Court  of  Equity  to  f  rant  rolief  in  easei  of  a  mis* 
taka  ia  OBattem  of  faeC,  whon  tbo  miotaktn  faet  eonotitntoi  a  natorial  in- 
grodiaat  in  tba  ooatiaot  of  tho  parties.  Bat,  to  antlftoriM  tbia  intarliMaaoOf 
the  miatako  mutt  bo  made  out  entirely  satiafactory. 

Where,  opoa  a  contract  for  the  wile  of  land  by  the  acre,  it  wae  agreed  that  it 
■honld  be  referred  to  a  particular  eunreyor  to  aaoertain  the  number  of  acrofi 
and  the  cnrreyor  mnde  tho  enrrey,  but  it  wao  imponiUe  to  meka  a  plot 
from  bin  Sold  notei^  eo  aa  to  aaaoftain  tho  nnmbar  of  aeiao ;  Ueld^  that,  9m 
the  fronnd  of  thie  mietake  of  the  aorveyor,  either  party  wae  enlitltd  to  da« 
mand  a  re-turrey* 

Cause  removed  from  the  Court  of  Equity  of  Granville 
County,  at  the  Spring  Term  1849. 

The  defendant  contracted,  in  writing,  to  sell  to  the 
plaintiff  a  tract  of  land,  supposed  to  contain  one  thousand 
acres,  at  the  price  of  six  dollars  per  acre*    It  was  agreed 
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between  the  partiep,  that  Lewis  Keavis  should  survey  the 
land  and  ascertain  the  number  of  acres.  In  this  agree* 
ment,  the  defendant  contracts  to  deliver  to  the  plaintilT, 
within  one  week,  a  good  and  sufficient  title  in  fee  simple 
to  **the  one  thousand  acres,  (or  less,  if  the  whole  of  the 
land  does  not  anoun::  to  that  quantity  )" 

The  land  was  surveyed  by  ReaviSt  but  he  delayed 
making  his  estimate  so  long,  that  the  defendant,  to  enable 
btmself  to  perform  his  part  of  the  contract,  by  delivering 
a  oonveyance  within  the  time  specified,  procured  the  field 
notes  of  the  surveyor,  plotted  the  land,  and  made  an  es« 
timate  of  the  number  of  acres.  By  his  calculation,  the 
tract  contained  982  acres  and  11-16.  On  the  day  ap« 
painted  for  closing  the  contract,  they  met ;  when  the  de« 
fendant  apprised  the  plaintiff*,  that,  in  consequence  of  the 
delay  of  Reavis,  he  had. made  the  estimates  from  his  field 
notes,  and  proffered  to  convey  the  land  to  him,  and  re* 
quired  payment  for  the  number  of  acres  according  to  his 
estimate,  at  tG  per  acre.  The  plaintiff*  declined  accepting 
the  conveyance  or  making  payment,  until  the  estimate 
should  be  made  by  Reavis  or  some  other  practical  sur* 
veyor*  The  parties  then  entered  into  a  new  agreement, 
which  is  as  follows :  '* Articles  of  agreement  between 
John  D.  Hawkins  and  James  Stamper.  The  said  John 
D«  Hawkins  has  this  day  sold  and  conveyed  to  the  said 
James  Stamper,  a  tract  of  land  in  the  County  of  Gran- 
ville, &c.,  containing  982  11-16  acres,  at  the  rate  of  six 
dollars  per  acre ;  which  land  has  been  surveyed  by  Lewis 
Reavis;  and  it  is  mutually  agreed  between  the  parties 
aforesaid,  that  the  fif'ld  notes  of  the  said  Lewis  Reavis,  or 
a  true  copy  of  them,  shall  be  furnished  to  a  competent 
and  accurate  surveyor  and  plotter  :  and,  if  upon  a  state* 
ment  made  out  by  such  surveyor,  the  number  of  acres 
shall  fall  short  of  the  quantity  in  the  said  deed  of  John 
D.  Hawkins,  then  the  said  Hawkins  shall  refund  to  the 
Slid  Stamper  the  value  of  such  deficiency,  at  the  rate  of 
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six  dollars  per  aore^"  &cc  This  agreement  bears  date  tba 
£7th  day  of  Janaary,  1843.  The  field  notes  of  Lewia 
Reavis  were  put  into  the  bands  of  Benjamin  Somoier  and 
Thomas  B.  Littlejobn  by  the  plaintiflTt  both  of  whom  wora 
skilful  surveyors  and  accurate  plotters,  in  whom  boUi 
parlies  had  full  confidence,  with  directions  ^o  plot  Iha 
said  tract  of  land  from  the  said  field  notes,  and  to  as* 
certain  and  make  out  a  statement  of  the  quantity  aad 
nqmber  of  acres,  therein  contained.**  Upon  exeeatio|p 
this  new  agreement,  the  plaintiff*  paid  the  defendant  tko 
price  agreed  on — to  wit:  six  dollars  an  acre,  supposing 
the  estimate  of  the  defendant  to  be  correct.  The  bill 
charges,  that  Mr.  Littlejobn  and  Mr.  Sumner  each  re» 
ported,  from  some  error  in  the  field  notes,  it  was  impossi* 
bleto  make  out  a  plot  or  to  determine  from  theni«  witb 
any  accuracy,  the  quantity  or  number  of  acres  in  tbo 
said  tract:  That  this  fact  was  made  known  to  the  de* 
fendant,  with  a  request,  that  he  would  have  the  land  re« 
surveyed,  which  was  declined.  The  plaintiff  then  em« 
ployed  Edward  Bullock,  the  County  surveyor,  to  survey 
the  land  and  ascertain  the  number  of  acres,  which  he  ac* 
cordingly  did,  and  found  the  number  of  acres  to  be  tfSd 
acres  and  32  poles,  less  by  fift^'  acres,  than  what  the  de« 
fendant  had  been  paid  for.  The  bill  further  charges,  that 
tbe  field  notes  of  Lewis  Reavis  were  mislaid  by  Mr.  Li> 
tlejohn  and  not  found  by  him,  until  a  short  time  before  tbe 
filing  ot  the  bill.  The  prayer  of  the  bill  is,  that  the  land^ 
if  necessary,  may  be  resnrveyed,  and  the  defendant  de* 
creed  to  refund  to  the  plaintiff  so  much,  as  it  shall  appear 
he  has  overpaid,  with  interest,  4^. 

The  answer  admits  the  contracts,  as  set  forth  in 
tbe  bill ;  and  tbe  defendant  avers,  that  from  the  field 
notes  of  Lewis  Reavis  an  accurate  plot  could  be  madj  of 
tbe  land,  sold  by  tbe  plaintiff,  and  the  number  of  acres 
trnly  ascertained,  and  that  the  calculation  made  by  him 
from  them  was  correct :  That  in  entering  into  theagroe* 
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ment  of  tbe  27th  of  January  1843,  it  was  the  understand- 
ing, as  expressed  therein,  that  in  ascertaining  tbe  num* 
ber  of  acres  the  calculation  should  be  made  from  the  field 
notes  of  Lewis  Reavis.  Ue  fuither  avers,  that  the  land 
belonged  to  Mr.  Jones,  for  whom  he  was  surety  to  a  large 
amoontt  and  had  been  conveyed  in  trust  to  pay  the  debts 
<tf  the  said  Jones — those,  for  which  he  was  bound  with  otb* 
ers:  That,  at  the  Trustee's  sale,  he  purchased  the  land  in 
question  and  immediately  thereafter  sold  it  to  the  plain- 
tiff, and  paid  the  money,  received  from  him,  over  to  the 
Trustee,  and  had  with  him  a  final  settlement ;  and  that 
this  payment  was  made  by  him,  after  waiting  some  con- 
siderable time  to  enable  the  plaintiff  to  have  the  number 
of  acres  in  the  tract  accurately  ascertained  ;  and  that  the 
plaintiff  ought  not  to  be  permitted,  after  lying  by  so  long, 
to  sustain  bis  claim. 

Lanitr^  for  tbe  plaintiff. 

Badger^  and  T.  B.  Venable^  for  the  defendant. 

Nash,  J.  The  mistake  of  the  defendant  in  this  case,  in 
refusing  to  have  the  land  in  controversy  resurveyed,  rest^, 
apparently,  upon  an  opinion  formed  by  him,  that,  as  the 
agreement  of  tbe  27th  of  January  1843  required  the  num- 
ber of  acres,  contained  in  the  tract,  to  be  ascertained 
from  the  field  notes  of  Lewis  Reavis,  the  parties  were 
bound  by  tbem,  so  that  neither  was  at  liberty  to  depart 
from  them.  It  is  certainly  correct,  as  a  general  rule, 
that,  where  the  parties  to  a  contract  have  reduced  its 
terms  to  writing,  the  whole  sense  of  the  parties  is  pre- 
sumed to  be  contained  in  the  written  instrument,  and  a 
departure  from  it  is  not  allowable.  But  it  is  one  of  the 
established  rules  of  a  Court  of  Equity  to  grant  relief  in 
oases  of  a  mistake  of  matters  of  fact,  when  the  mistaken 
fact  constitutes  a  material  ingredient  in  the  contract  of 
the  parties.    But,  to  authorise  this  interference,  the  mis- 


JUx\E  TERM,  1W».  II 


BouDper  V.  Hawkin. 


take  must  be  made  out  by  proofs  entirely  satifffaetpry* 
Stost's  £q.  sec.  151-*2-3.  la  the  case  before  as,  the  land 
was  sold  for  so  much  per  acre,  and  in  order  to  asoertaia 
what  the  plaintiff  had  to  pay  and  the  defendant  to  receive, 
it  was  essential  to  have  the  tract  surveyed.  Neither  par- 
ty knew,  at  that  time,  what  it  did  contain.  Lewis  Reavis» 
ia  whose  capacity  as  a  surveyor  each  had  confidence, 
wass  elected,  his  survey  was  made,  and,  upon  his  delay  to 
nsake  a  plot  to  estimate  the  quantity  of  aeres,  the  defen- 
dant procured  his  field  notes  and  made  the  calculation 
himself.  The  plaintiff  declined  being  governed  by  the 
defendant's  calculation,  and  there  was  no  obligation  upon 
him  to  receive  it  as  correct.  After  some  difficulty,  the 
new  agreement  of  the  27th  of  January,  1843,  was  made, 
and  in  this  it  was  stipulated,  that  the  field  notes  of  Mr. 
Reavis  should  be  put  into  the  hands  *'of  a  competent  and 
accurate  surveyor  and  plotter,''  and  from  them  an  estimate 
should  be  made.  The  mistake,  upon  which  relief  is  to  be 
granted,  is,  that  the  field  notes  of  Reavis  were  supposed 
to  be  such,  as  from  them  an  accurate  estimate  might  be 
made.  It  is  fair  to  presume,  that,  at  the  time  this  agree* 
meat  was  entered  into,  each  party  believed  such  to  be 
the  fact,  and  it  is  clear  the  plaintiff  so  thought  The  fiiof, 
however,  turns  out  not  to  be  so.  Both  Mr.  Littlejohn  and 
Mr.  Sumner,  the  parties  selected  for  their  skill  and  com- 
petence, testify,  that  no  approach  to  accuracy  could  be 
made  in  plotting  and  estimating  the  quantity  of  acres, 
from  the  field  notes  of  Reavis  ;  that  the  last  line  could  not 
be  made  to  close  the  plot.  To  the  same  effect  is  the  tes- 
timony  of  Mr.  Bullock,  the  County  Surveyor.  According 
to  this  testimony,  then,  the  agreement  of  the  27th  of  Jan* 
uary  could  not  be  literally  carried  out-— the  parties  were 
mutually  mistaken  in  so  believing.  The  substance  of  the 
agreement  was  the  accurate  ascertainment  of  the  num- 
ber of  acres  contained  in  the  tract,  and  for  the  porehafle 
of  which,  the  plaintiff  had  contracted.    The  surrey,  ihade 
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by  Reavi%  vras  of  no  value;  ami  it  was  absolutely  ne« 
cessary  that  another  should  be  made.  The  propositioDp 
made  by  the  plaintiff,  to  have  the  land  re  surveyed,  was 
a  proper  one,  and  the  only  one,  by  which  the  contract 
could  be  carried  into  execution ;  and  it  is  to  be  regretted, 
that  it  was  not  acceded  to. 

The  defendant's  allegation,  that  he  had  settled  with  the 
Trustee,  from  whom  he  purchased,  upon  an  esticnalion 
based  upon  Reavis'  survey  ;  and  that  the  plaintiff,  after 
waiting  the  time  he  has,  before  filing  his  bill,  ought  not 
to  be  permitted  to  call  in  question  its  accuracy,  cannot 
avail  him.  He  paid  the  money  to  the  Trustee  on  his  own 
responsibility,  upon  an  estimate  made  by  himself  the  ac« 
curacy  of  which  he  knew  was  questioned.  The  defen« 
dant  bad  mx  concerR  or  interest  in  bis  contract  with  the 
Trustee,  er  wilh  his  payment  of  the  money  to  him  ;  and 
to  him  the  defendant  must  look,  if  he  has  paid  him  more 
than  he  was  bound  to  do. 

The  plaintiff  is  entitled  to  the  relief  he  seeks,  upon  the 
footing  of  the  mistake  in  Reavis'  survey.  But  the  Court 
will  ixot  proceed  definitely  to  deteriaine,  upon  the  evi« 
dence,  the  deficiency  in  the  tract  of  land^as  the  defendant 
requires  a  re-survey ;  which  is  granted  according  to  the 
course  of  the  Court. 

Per  Curiam.  Decree  accordingly. 
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In  a  bill  to  redeem  a  mortgage,  the  personal  representative  of  the  mortgagee 
is  a  necessary  party. 

Cause  removed  from  the  Court  of  Equity  of  Buncombe 
County,  at  the  Fall  Term  1845. 

The  case  is  sufficiently  stated  in  the  opinion  delivered 
in  this  Court. 

GuioH  and  Craig^  for  the  plaintiff. 

/.  if.  Bryan  and  Iredell^  for  the  defendants, 

Pearson,  J.  This  is  a  bill  to  redeem  a  tract  of  land, 
v^'hich  is  under  mortgage.  It  was  intended  to  present  the 
very  interesting,  question,  whether  one»  who  has  taken  a 
deed,  absolute  upon  its  face,  but  with  the  understanding 
that  it  is  be  a  security  for  certain  debts,  to  be  liable  to  re« 
demption,  and  who  purchases  the  interest  of  the  mortgagee 
at  execution  sale,  at  the  instance  of  a  creditor,  not  se* 
cured  by  the  mortgage,  takes  an  absolute  estate,  or  met^ 
]y  acquires  the  right  to  add  the  amount  of  his  bid  to  the 
debts  secured  by  the  mortgage  ? 

This  would  have  been  a  grave  question,  and  one  well 
worthy  of  consideration  ;  but  we  are  not  at  liberty  to  en* 
tertain  it,  because  the  proper  parties  are  not  before  us. 

In  a  bill  to  redeem  a  mQrtgage,  the  personal  represen* 
tative  of  the  mortgagee  is  a  necessary  party.  He  is  the 
person  entitled  to  receive  the  money,  and  must  necess&« 
rily  be  a  party  in  taking  the  account. 

The  bill  must  be  dismissed  for  the  want  of  a  proper  par* 
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ty«  and,  of  conrset  without  prejadice»  but  at  Uie  costs  of 
tlie  plaintiff.  It  has  been  pending  six  years*  and  it  has 
been  in  this  Court  more  than  three  }'ears,  awaiting  the 
motion  of  the  parties. 

Fsa  Curiam.  Bill  (liflmisseil. 


ROBERT  W.  BURTON  &.  AL  vt.  JAiMES  STAMPER  f  AL. 

EKAiatBiBg  ft  party  m  a  tuit  in  Equity,  ai  a  wiloeas,  m  au  equitabla  ralaaio 

to  him,  at  to  tha  matter  to  whieb  he  if  eiamined. 
If  the  party  examlaed  he  the  one  primarily  liaWe,  and  the  other  defeivdaat 

only  feeondarilyt  the  plahitiff gives  up  hie  claim  agaiost  both  by  the  exam* 

iaatioii  of  the  former. 

The  eaao  of  Lemt  v«.  Owent  1  Ired.  Eq.  290  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Granville 
County,  at  the  Spring  Term  1849. 

The  bill  alleges,  that  the  defendant  Joseph  J.  Williams 
held  two  notes  upon  one  Burroughs,  payable  to  one  Jor- 
dan, and  endorsed  by  him  in  blank;  one  for  about 
fSOO.  and  the  other  for  about  $331,  in  trust  for  the  plain- 
tiffs, the  notes  having  been  delivered  to  him  upon  such 
trust  by  William  Williams,  the  grand*father  of  the  plain* 
tiilk.  After  the  death  of  William  Williams,  about  the 
year  1840,  the  said  Joseph  J.  Williams,  who  was  the  exeeo- 
tor  of  the  said  William,  unmindful  of  the  trust  reposed  in 
him,  and  regardless  of  the  rights  of  the  plaintiff,  sold  and 
assigned  the  notes  to  Robert  Stamper,  the  intestate  of  the 
two  defendants,  James  and  George  Stamper,  in  satisfac- 
tion  and  discharge  of  a  debt  due  to  the  said  Robert  by  the 
said  Joseph ;  and  that  the  said  Robert,  at  the  time  of  the 
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Burton  v.  Suniper. 


transfer,  had  notice  of  the  trust,  and  afterwards  collected 
the  amoant  of  the  notes.  The  bill  further  alleges,  in  aid 
of  the  plaintiff's  rights,  if  necessary,  that  William  Will- 
iams, by  his  will,  after  some  specific  legacies,  bequeathed 
tbe  residue  of  his  estate  to  the  other  defendant  Elizabeth 
WilllamSy  who  has  assigned  all  the  interest  she  may  have 
in  the  notes  or  money  collected  to  the  plaintiffs. 

Joseph  J.  Williams  is  alleged  to  be  insolvent ;  and  the 
prayer  is,  that  the  defendants,  James  and  George  Stam- 
per, be  decreed  to  pay  to  the  plaintiffs  the  money  collect- 
ed on  the  notes  by  their  intestate. 

The  answer  of  Elizabeth  Williams  admits  the  transfer 
of  the  notes,  or  her  interest  therein  to  the  plaintiffs.  The 
bill  was  taken  pro  confesso  against  Joseph  J.  Williams. 

The  defendants  James  and  George  Stamper  admit,  that 
the  notes  were  transferred  to  their  intestate,  and  that  he 
collected  them ;  but  deny,  that  the  transfer  was  made 
to  him  with  notice  of  the  trust ;  and  insist  that  he  was  a 
bona  fide  purchaser  for  valuable  consideration  without 
notice* 

The  plaintiffs  obtained  leave,  and  took  the  deposition 
of  the  defendant,  Joseph  J.  Williams,  which  establishes 
the  trust,  and  proves  that  Robert  Stamper  had  notice,  at 
the  time  the  notes  were  transferred  to  him. 

Badger,  It  B.  OiUiam  and  Graham,  for  the  plaintiffs. 
/.  H.  Bryan,  for  the  defendants. 

Pearson,  J.  It  is  clear,  that  Joseph  J.  Williams,  the 
trustee,  is  primarily  liable  for  the  breach  of  trust,  and  the 
defendants  James  and  George  Stamper  are  only  liable 
secondarily ;  for,  the  decree,  if  made  for  the  plaintiffs, 
ought  and  must  be  to  recover  the  amount  from  Joseph  J. 
Willams  in  the  first  place,  and  in  the  event  it  cannot  be 
made  out  of  him,  then  to  recover  from  the  defendants 
James  and  George  Stamper. 
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Hmwkios  o.  SinuDons. 


This  case  is  fully  decided  by  that  of  Lewis  v.  Owen  ^ 
Lewis,  1  Ired.  Eq.  200  ;  where  it  is  held,  **  examining  m 
party  is  an  Eqaitable  release  to  him,  as  to  the  matter^  to 
which  he  is  examined.  If  the  party  examined  be  the  one 
primarily  liable  and  the  other  defendant  only  secondari- 
ly, the  plaintiff  gives  up  his  claim  against  both  by  the 
examination  of  the  former." 

The  bill  must  be  dismissed  with  costs,  except  as  to  the 
defendant  Joseph  J.  Williams, 

Per  Curiam.  Decree  accordingly. 


BENJAMIN  11.  HAWKINS  $•  AL.  vs.  ALFRED  SIMMONS  ^  AL. 

Where  a  negro  slave  was  sold  by  an  order  of  Court,  upon  the  applioaltoa  of 
the  administrator,  who  was  also  the  guardian  of  the  infant  distributees,  lor 
a  division  amoug  thciHi  and  the  slave  was  purchased  by  the  guardian,  and 
afterwards  a  settlement  was  made  between  the  guardian  and  the  husbands 
of  the  infant  distributees,  with  a  full  knowledge  of  the  circumstances,  and 
the  guardian  charged  with  the  amount  of  the  price  be  bid  for  the  negro^ 
and  sixteen  years  had  elspeed  after  the  sale  of  the  negro ;  Held,  that  neither 
the  distributees,  nor  any  that  represent  them,  had  any  right  to  set  aside  the 
sale. 

Cause  removed  from  the  Court  of  Equity  of  Halifax 
County,  at  Fall  Term  1848. 

The  facts  of  the  case  are  sufficiently  set  forth  in  the 
opinion  delivered  in  this  Court. 

Brugge  for  the  plaintiflTs. 

B.  F.  Moore,  lor  the  defendants. 
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Hawkina  v.  SiromoDs. 


Na8h,  J.  Archibald  Green  died  in  the  year  1824»  leav* 
lug  a  widow,. Margaret,  and  three  children,  Mary,  Martha, 
and  Rboda,  the  plaintiff.  By  bis  will  he  devii»ed  to  his 
wife,  Mary  Green,  for  her  life,  among  other  things,  a  ne* 
gro  woman,  Betty,  and  her  increase,  and,  in  a  subsequent 
clause,  he  directs,  that  all  the  estate  he  has  lent  to  his 
wife,  shall  after  her  death  be  equally  divided  between  his 
ohildren*  Betty  had  a  child,  named  Matilda,  who  has 
since  bad  two  children,  Missouri  and  Charles.  Mrs. 
Green,  the  widow,  intermarried  with  Asa  Powell,  who. 
thereupon  became  the  guardian  of  the  female  plaintiffs. 
Mrs.  Powell  and  Asa  Powell  are  both  dead,  and  the  de« 
Cendant  is  the  administrator,  with  the  will  annexed,  of  the 
latter,  and  has  taken  into  his  possession  the  negroes  Betty. 
Matilda,  Missouri  and  Charles.  The  bill  charges,  that 
Asa  Powell>  while  he  was  their  guardian,  caused  the  girl 
Matilda  t*  be  pat  up  to  sale  at  hiaown  house,  and  cavised 
her  to  be  bid  in  for  him  by  one  Uriah  Smith  at  the  price 
of  950 :  that  the  possession  never  was  changed,  slie  re« 
maining  in  the  possession  of  Powell  up  to  the  time  of  his 
death :  that  this  sale  was  fraudulent,  and  made  by  their 
guardian  in  violation  of  his  trust,  and  under  pretence  of 
an  order  of  the  County  Court  of  Halifax  County.  It  further 
oharges,  that,  if  such  order  was  obtained,  it  was  irregular 
aod  void,  not  having  been  obtained  on  petition  in  writings 
but  by  motion.  The  bill  further  alleges,  that  the  plain* 
tils  demanded  the  said  negroes  of  Asa  Powell  and  of  his 
administrator,  the  defendant  offering  to  pay  back  the  »un» 
of  950, "with  which  the  said  Powell  seemato  have  charged 
himselff  in  his  account  as  guardian  returned  to  Court." 
The  bill  prays,  that  the  defendant  may  be  decreed  to  sur* 
raider  the  negroes  and  account  for  their  hire,  since  the 
death  of  their  mother,  Mrs.  Powell. 

The  answer  alleges,  that  the  girl  Matilda  was  born 
during  the  life  time  of  the  testator,  Archibald  Green,,  be- 
tween the  making  of  his  will  and  bis  death,  ^nd  that  he 
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therefore  died  intestate  as  to  her;  aod  that  in  1847,  has 
intestate  obtained  an  order  from  the  Coanty  Court  to  sell 
her,  for  the  purpose  of  division  among  the  plainttis,  his 
wards,  she  being  the  only  property  undisposed  of  by  the 
will  of  Archibald  Green.  The  answer  further  alleges, 
that  the  plaintifi*,  Benjamin  Hawkins,  in  right  of  his  wife 
Mary,  in  March  1837.  with  a  full  knowledge  of  all  the 
circumstances,  received  his  share  of  the  proceeds  of  the 
sale  of  Matilda,  and  in  January  1888,  Thomas  Weldon,  in 
right  of  his  wife  Martha,  settled  with  Asa  Powell,  as 
guardian  of  his  wife,  and  received,  with  the  same  foil 
knowtedge  of  the  circumstances,  his  share  of  the  proceed» 
of  the  sale*  It  furl  her  alleges*  that,  after  the  death  of  Asa 
Powell,  the  plaintiff*,  Thomas  King,  brought  suit  against 
the  defendant,  as  the  personal  representative  of  his  intes* 
tate,  upon  his  guardian  bond,  and  obtained  jodgmmt 
against  him  for  what  was  due  to  htm,  in  right  of  bis  wife 
Khodti ;  and  that  in  this  judgment  was  included  his  share 
of  the  sale  of  Matilda:  and  that  the  said  King  had  full 
knowledge  at  the  time  of  all  the  circumstances. 

Replication  was  taken  to  the  answer. 

From  the  evidence  in  the  cause,  the  negro  girl  Matilda 
was  born  between  the  making  of  the  will  and  the  death 
of  the  testator,  Archibald  Green,  and,  there  being  no 
residuary  clause,  she  is  undisposed  ol,  and,  as  to  her,  the 
testator  died  intestate. 

The  plaintiffs  allege  that  the  sale  of  the  girl  Matilda, 
by  their  guardian,Asa  Powell,  was  void,  first,  beoaose. 
there  was  no  sufficient  order  of  Court,  authorising  a  sale, 
nnd  secondly,  because  the  guardian  was  the  real  purohas* 
rr.  It  is  not  important  that  any  opinion  should  be  ex- 
pressed, as  to  the  sufficiency  of  the  order  of  sale  made 
by  the  County  Court,  Asa  Powell  acted  under  it,  sold 
the  girl  Matilda,  and  became  the  purchaser  himself. 

The  order  or  sale  was  made  in  November  1837,  and 
the  sale  made  before  February  1828,  and  this  bill  was  filed 
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in  the  Fall  of  1 844 — a  period  of  sixteen  y  cars«  The  plain- 
tiffs  have  not  only  delayed  for  that  length  of  time  to  make 
known  their  dissatisfaction,  but  they  have»  with  foil 
knowledge  of  the  facts,  received  from  Asa  l\>well  their 
ratable  proportion  of  the  price  of  Matilda.  It  was  in 
their  power  to  repudiate  the  sale  or  to  affirm  it.  They 
have  chosen  the  latter.  From  the  exhibits,  filed  in  the 
ease,  it  appears,  that  in  the  inventory  of  the  estnte  of 
Archibald  Green,  retarned  to  May  Court  182G,  of  Halifax 
County,  the  negro  girl  Matilda  is  inventoried  as  not  dis- 
posed of  by  the  will.  She  was  sold  under  the  order  of 
Court  and  a  return  duly  made  of  the  sale  to  February 
Term  1828.  The  returns  of  the  guardian,  Asa  Powell, 
are  regularly  made  down  to  February  Term  1887,  when, 
according  to  the  guardian's  account,  he  owed  his  ward 
Mary  Green  986  15,  and  on  the  4th  of  March  he  paid  in 
full  to  the  plaintiflTy  Benjamin  Hawkins,  what  was  due  to 
him  as  her  husband,  the  sum  of  sixty  five  dollars  and  nine- 
ty seven  cents.  And  on  the  24th  of  January  1838,  he 
paid  to  the  plaintiff,  Thomas  S.  Weldon,  in  right  of  his 
wife*  Martha  Green,  the  sum  of  twenty  nine  dollars  and 
twelve  and  a  half  cents,  as  being  what  was  due  to  her  at 
that  date.  The  defendant  states  in  his  answer,  that  these 
sums  embraced  what  was  due  to  the  wards,  Mary  and 
Martha,  of  the  price  of  Matilda.  The  receipts  are  in  full, 
and  when  given,  his  wards  were  married  women.  His 
guardianship  had  ceased.  Their  husbands  had  a  right  to 
receive  what  was  due  them;  and,  unexplained,  the  receipts 
were  a  discharge  to  the  guardian.  It  is  to  be  recollected, 
the  object  of  the  bill  is  to  procure  a  conveyance  to  the 
plaintiffs  of  the  slave  Matilda  and  her  children  ;  and  the 
above  statement  is  no  further  important,  than  in  showing 
that  the  plaintiffs  have,  by  receiving  their  shares  of 
the  price  of  Matilda,  adopted  their  gnardian's  sale  of  her. 
To  the  same  end  the  defendant  has  filed,  as  an  exhibit,  a 
copy  of  the  record  of  a  suit,  brought  by  the  plaintiffs, 
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Thomas  C.  King  and  his  wife  Martha,  against  the  defend* 
ant»  as  the  administrator  of  Asa  Powell,  upon  the  gaar- 
dian  bond,  given  by  Powell«  That  action  was  brought 
to  the  May  Term  1844  of  Halifax  County  Court.  In  the 
progress  of  the  cause,  the  guardian's  accounts  were  re- 
ferred by  the  Court  to  the  Clerk.  His  report  was  duly 
returned  and  confirmed,  and  according  to  it,  the  jury  re* 
turned  a  verdict  in  favor  of  the  plaintiffs,  assessing  their 
damages  to  the  amount  of  the  sum  reported  due*  This 
verdict  concludes  the  plaintiffs  King  and  his  wife  Rhoda. 

Per  Curiam.  The  bill  dismissed  with  costs. 


HENRY  WILLIAMS'  EX'RS  t«.  SUSAN  £.  WILLIAMS. 

Where  a  tract  of  land  is  bought  for  a  wife,  aud  the  proceeds  paid  partly  oat 
of  the  proceeds  of  her  own  real  estatoi  to  the  sale  of  which  she  assented 
only  on  condition  that  the  proceeds  of  the  sale  shonld  be  so  invested,  and 
part  of  the  price  waa  paid  by  her  husband ;  Held,  that  so  far  as  the  pro* 
ceeds  ef  her  estate  went  to  the  payment  of  the  price,  she  was  a  e€9iui  pte 
tru9t,  audi  as  to  the  residne,  her  husband— and  that  this*  being  a  mixed 
trust,  was  not  subject  to  execution. 

The  cases  of  Oorman  v.  Rich,  1  Ire.  553,  and  of  Te^tnple  t*  WiUiamig  4  Irt. 
£q.  39»  cited  and  approved. 

Cause  removed  from  the  Court  ol  Equity  ot  Greene 
County,  at  the  Spring  Term,  1849. 

The  bill  alleges,  that  one  Guilford  Murphy,  being  much 
indebted,  purchased  of  one  Hooker  a  house  and  lot  in  the 
town  of  Hookerton,  for  the  sum  of  t2750»  and  to  evade 
the  payment  of  his  debts,  procured  the  said  Hooker  to 
make  the  deed  to  Hannah  Murphy,  the  wife  of  the  said 
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Goilford:  That  aflerwards,  many  execatioos  issued 
against  the  said  Guilford  ;  among  others  an  execution  in 
favor  of  one  Loften  for  $700,  and  another  in  favor  of  one 
Smith  for  $132  12  cts ;  which  executions  were  levied 
upon  the  house  and  lot,  as  the  property  of  the  said  Guil- 
ford ;  and  that,  at  a  sale  made  by  the  sheriff,  the  house 
aod  lot  were  purchased  by  Henry  Williams  and  John  W. 
Taylor,  who  took  a  deed  therefor.  The  plaintiffs  are  the 
personal  representatives  and  heirs  at  law  of  the  said  WiU 
liams  and  Taylor.  The  defendant  is  the  heir  at  law  of 
the  said  Hannah  Murphy.  The  prayer  of  the  bill  is  for 
a  conveyance  from  the  defendant  to  the  plaintiffs,  and  a 
surrender  of  the  possession  of  the  house  and  lot  to  them. 

The  answer  avers,  that  the  house  and  lot  were  pur- 
chased for  Hannah  Murphy  and  paid  for  with  her  fundsr 
which  were  raised  by  a  sale  of  two  tracts  of  land  belong- 
ing to  her,  with  the  express  understanding,  that  the  pro« 
ceeds  should  be  invested  in  the  purchase  of  the  house  and 
lot,  and  the  deed  taken  in  her  name :  she  positively  re- 
fusing to  join  in  a  conveyance  of  her  land,  unless  the 
price  was  invested  in  the  purchase  of  the  house  and  lot 
and  the  deed  made  to  her,  which  was  accordingly  donef 
the  deeds  from  her  husband  and  herself  to  the  purchasers 
of  the  land  being  executed  at  the  same  time,  that  the 
deed  was  executed  to  her  for  the  house  and  lot.  Guil- 
ford Murphy  died  before  the  institution  of  this  suit. 

Mordecaif  for  the  plaintiffs. 

/•  H»  Bryan  and  Husted^  for  the  defendants. 

Peaebon.  J.  We  are  satisfied  from  the  evidence,  that 
much  the  larger  part  of  the  price  of  the  house  and  lot 
was  paid  out  of  the  funds,  arising  from  the  sale  of  land  be- 
longing to  Hannah  Murphy;  and  the  deed  was  fairly 
made  to  her,  in  pursuance  of  an  express  understanding, 
that  the  proceeds  of  the  sale  of  her  land  should  be  so  in- 
vested and  the  title  made  to  her. 
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The  case  falls  directly  within  the  decision  of  the  case 
^(Gorman  v.  RrV/i.  1  Tred.  551.  The  statute,  13th  Eliz- 
abeth, docs  not  npp?3' ;  fop  the  conveyanc'c  is  not  made 
by  the  debtor  of  land,  before  owned  by  him,  to  defraud 
creditors,  but  the  conveyance  is  made  by  a  third  person 
to  a  trustee  for  the  debtor,  to  enable  him  to  avoid  the  pay- 
ment of  his  debts  to  the  amount  of  the  price  paid  by  him. 
]f  the  statute  applied,  so  as  to  make  the  conveyance  void 
as  to  the  creditors,  the  title  would  be  in  Hooker,  the  ven* 
dor:  which  would  not  serve  the  plaintiff's  purpose. 

Guilford  Murphy  had  not  such  a  trust  estate,  as  was 
liable  to  execution  sale  by  the  act  of  )S12,  ch.  45«  sec.  4 ; 
for,  Hannah  Murphy  did  not  hold  purely  in  trust  for  him, 
hut  held  the  legal  estate  for  herself,  so  far  as  the  part  of 
the  price  was  paid  by  bcr,and  in  trust  forGuilford  Murphy, 
so  far  as  the  part  of  the  price  was  paid  by  him.    It  was, 
then,  a  mixed  trust,  and  not  the  case  of '^one  person  seized 
simply  and  purely  for  the  debtor,  without  any  beneficial  in* 
terest  in  the  party  having  the  legal  title,  or  in  any  other  per- 
son, except  the  debtor  in  the  execution  ;"  which  kind  of 
trust  estate  alone  can  be  sold  under  execution  by  this  pro- 
vision of  the  act ;  for  the  sale  passes  the  legalf  as  well  as 
the  equitable  estate,  and  the  purchaser  having  the  legal 
estate  may  bring  ejectment,   and   cannot   call  upon  a 
Court  of  Equity  for  a  conveyance  of  the  legal  title,  be- 
cause he  has  it  already,  and  is  not  without  remedy  at  law. 
This  ca&e  is  plainly  distinguishable  from  the  case  of 
Temple  v.  Williatns^  4  Ired  Eq.  39.     In  this  the  contract 
was  executed,  the  funds,  arising  from  the  sale  of  the  wife*8 
land,  were  actually  paid  to  the  vendor  of  the  hout^e  and 
lot,  and  the  deed  was  made  to  the  wife,  so  as  to  vest  the 
legal  title  in  her.    In  that,  the  contract  was  executory^ 
After  the  husband  purchased  the  land  and  had  taken  a  con* 
voyance  to  himself,  the  wife  consented  to  a  sale  of  her  land* 
with  the  understanding,  that  the  husband  should  apply 
the  proceeds  to  the  payment  of  the  price  of  the  land,  pur- 
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chased  by  him,  and  make  her  a  deed  for  a  ratable  part  of 
the  land,  iocludiDg  the  house,  &c.  It  was  a  parol  agree* 
ment  for  the  porohase  of  land,  voidable  by  the  statute  of 
f  rands ;  and  although  a  husband  and  wife  are  allowed  iti 
Equity  to  deal  with  each  other,  their  agreements,  like  all 
others,  "*  to  sell  or  convey  land"  are  voidt  unless  put  in 
wr'.ting.  When  the  agreement  is  executed  and  the  deed 
made  to  the  wife,  the  statute  of  frauds  has  no  applicationt 

Per  Curiam.  The  bill  dismissed  with  costs. 


EUGENE  COFFIELD,   BY   HIS    GUARDIAN,   vs.   THOMAS    D. 

WARREN  f  WIFE. 

A  testator,  living  aod  makiog  hit  will  in  the  County  of  Chowan,  directed  by 
hie  last  will  and  testament,  "that  A.  B.,  should  receive  a  plain,  practical 
edneatioii."  A.  B  then  resided  with  the  testator,  bis  uncle,  in  the  CmiDty 
of  Chowan.  After  the  death  of  the  teetator,  the  mother  of  A.  B.  reomred 
him  to  Baltimore ;  Held,  that  the  executors  of  the  testator  were  bound  to 
pay  such  a  sum  as  would  furnish  him  with  a  plain,  practical  education,  ac- 
cording to  the  Chowan  prices,  including  board,  clothing,  tuition,  school 
heokn,  medical  cbaiges^  4*c.,  and  that,  by  the  terms,  «a  plain  practical  edv* 
cation,"  is  to  be  nndeistood  a  good  English  edncation,  witboat  xtfewaoa  i» 
the  languages  or  the  learning  taught  at  the  UnirerMtios^ 

Appeal  from  an  interlocutory  order,  made  at  the  Spring 
Term  1849,  of  Chowan  Court  of  Equity,  his  Honor  Judge 
Manlt  presiding. 

James  Coffield  died  in  1843.  By  his  will  the  defendant, 
Margaret,  was  appointed  his  executrix ;  and  he  be- 
qaeathed,  that  ^Eugene  Coffield,  (the  plaintiflT,)  should  re- 
ceive  a  plain  practical  education  at  the  expense  of  his 
estate.^    The  plaintifT  was  then  a  boy  about  eleven  years 
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of  age,  living  with  the  testator,  his  uncle,  in  the  Connty 
of  Chowan*  Soon  after  the  death  of  his  uncle,  the  plain* 
tiflf's  mother  carried  him  to  Baltimore  in  the  State  of 
Maryland,  and  filed  this  bill,  praying  for  an  allowance  of 
such  sums,  annually,  as  would  be  necessary  to  give  him  a 
^plain  practical  education*'  in  Baltimore.  The  defendanta 
were  willing  to  pay  what  would  be  necessary  to  give  the 
plaintiff  a  plain  practical  education  in  the  County  of 
Chowan  ;  but  objected  to  paying,  what  might  be  neces- 
sary in  Baltimore.  It  is  admitted,  that  in  the  expense  of 
liis  education,  clothes,  board,  and  medical  bill,  if  any  are 
incurred,  are  to  be  included,  as  well  as  the  expense  of 
luition  and  school  books.  They  submit  to  do,  what  the 
Court  may  decree. 

The  case  was  continued  from  term  to  term  in  the  Su« 
perior  Court,  until  Spring  Term  1849,  when  there  was  a 
declaration,  that  the  plaintiff  was  entitled,  according  to 
the  prices  in  Baltimore,  and  a  decree,  referring  it  to  the 
master  to  enquire,  what  was  a  proper  allowance  ;  from 
which  the  defendants  appealed. 

Heathn  for  the  plaintiff. 
BurgwiHt  for  the  defecdants. 

Pearson,  J.  We  agree  with  the  Court  below,  that  the 
plaintiff  is  entitled  to  a  sum  necessary  to  defray  the  ex- 
penses of  obtaining  the  education  intended  ;  whether  he 
remained  in  the  County  of  Chowan  under  the  supervision 
of  the  defendants,  or  was  taken  by  his  mother  to  the  City 
of  Baltimore.  But,  we  think,  the  sum  necessary  must  be 
estimated  according  to  the  prices  in  Chowan,  where  the 
testator  had  his  domicil,  and  not  according  to  the  Baiti* 
more  prices.  If  a  departure  is  made  from  the  domicil 
there  is  no  better  reason  for  stopping  at  the  City  of  Balti- 
more than  at  Liondon  or  Paris. 
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We  are  also  of  opinion,  that  the  plaintiff  is  entitled  to 
reeover  saoh  a  sam,  as  will  pay  his  mother,  or  any  other 
friend,  for  the  expenses  incurred  for  his  clothes,  board, 
taition  and  books,  &c.,  according  to  the  Chowan  prices, 
during  the  time  that  he  has  been  actaally  kept  at  school. 
If  during  the  time  he  has  been  kept  at  sohocrif  he  has  ae* 
quired  a  "plain  practical  education,''  by  which  we  under* 
stand,  a  good  Englidh  education,  without  reference  to  the 
languages  or  the  learning  taught  at  the  Universities,  then 
the  plaintiff,  who  is  now  eighteen  years  of  age,  will  ba 
entitled  to  a  decree  for  the  sum,  which  has  been  expended 
upon  his  education,  Laving  reference  to  the  prices  ia 
Chowan.  But  if  during  the  six  years,  that  this  bill  has 
been  pending,  the  plaintiff  has  not  received  such  an  edu* 
cation,  he  is  entitled  to  a  decree  for  such  a  sura,  as  will 
now  enable  him  to  finish  his  education,  and  also  to  pay 
any  expense  that  may  have  been  incurred,  while  he  has 
been  kept  at  school. 

The  decree  below  must  be  reversed,  with  costs  in  this 
Court,  and  a  reference  be  made  to  the  Clerk  to  ascertain 
how  long  the  plaintiff  has  been  kept  at  School ;  at  what 
expense  for  clothes,  board,  tuition,  school  books,  medical 
charges,  4^,  while  at  school,  according  to  the  rate  of 
charges  in  the  County  of  Chowan  ;  whether  the  plaintiff 
has  obtained  a  plain  practical  education;  if  not,  then 
what  yearly  allowance,  according  to  the  prices  in  the 
County  of  Chowan,  ought  to  be  made  to  enable  him  %• 
do  so. 

Per  CuBiAM.    Ordered  to  be  certified  to  the  Court  below* 
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JACOB  J.  Q.  TAYLOR  vt.  THOMAS  W.  TAYU>R. 

Tbeugh  fraud,  circuiDFentioii  or  uodue  uiflu«nee  will  aToid  the  execution  of 
a  dead,  ytt  fair  argameui  aod  periuasion  may  be  need  without  having 
that  consequence. 

Cause  removed  from  the  Court  of  Equitj^  of  Nash 
County,  at  the  Spring  Term  1849. 

The  plaintiff  is  the  administrator  of  Mrs.  Mary  Taylor, 
who  died  in  18-18,  at  the  advanced  age  of  ninety.  He  al- 
leges, that  for  the  last  five  or  six  years  of  her  life,  his  in- 
testate had  entirely  lost  her  intellect,  and  was  incapable 
of  making  a  valid  contract ;  or,  at  all  events,  her  mind 
bad  become  very  feeble,  so  as  to  render  her  easily  influ- 
enced, liable  to  be  imposed  on,  and  an  easy  prey  to  any 
one,  who  chose  to  take  advantage  of  her  weakness :  that 
in  1844,  the  defendant,  by  fraud,  circumvention,  and  un* 
due  influence,  procured  his  intestate  to  execute  a  deed^ 
by  which  she  conveyed  to  him,  absolutely,  all  of  her  per* 
sonal  estate :  That  his  intestate  left,  her  surviving,  a 
daughter  and  several  grand* children,  among  whom  are 
the  plaintiff  and  defendant,  who  are  brothers ;  and  made 
no  provision  for  any  of  them,  except  the  defendant  by 
the  deed  aforesaid.  The  prayer  is,  that  the  deed  may  be 
declared  void,  and  surrendered  up  to  be  cancelled. 

The  defendant  admits  the  execution  of  the  deed.  He 
denies,  that  his  grandmother  had  entirely  lost  her  intellect; 
but  he  admits,  that  her  mind  was  quite  feeble  from  old 
age.  He  alleges,  that  she  executed  the  deed  voluntarily^ 
and  with  a  full  knowledge  of  its  contents ;  and  denies 
that  any  fraud,  circumvention,  or  advantage  was  used 
to  obtain  its  execution.    He  had  the  deed  registered  soon 
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after  it  was  executed^  took  possession  of  the  properlyraml 
supported  the  old  lady  for  the  rest  of  her  life* 

B,  F.  Moore,  for  the  plainti£ 
Miller  and  Busbee,  for  the  defendant 

Pearson,  J.  Many  depositions  were  read  on  the  heat* 
ing»  We  are  satisfied  that  Mrs.  Taylor  had  mental  ca- 
pacity to  make  a  deed,  bat  she  was  very  feeble,  both  in 
body  and  mind,  and  was  in  a  condition  to  be  easily  impos* 
ed  om 

There  is  no  proofythat  any  fraud  or  circumvention  was 
used,  or  any  advantage  taken  of  the  old  lady.  The  donee 
was  her  grand  son ;  she  executed  the  deed  voluntarily 
and  surrendered  the  possession  of  the  property ;  the  deed 
was  registered ;  and  she  lived  four  years  afterwards,  du- 
ring which  time  she  made  no  complaint  of  having  been 
imposed  on,  and  expressed  no  wish  to  have  the  deed  set 
aside.  Indeed,  it  appears,  that  the  deed  makes  nearly  the 
same  disposition  of  her  property,  that  she  had  made  by  a 
will  executed  the  year  before. 

Fair  argument  and  persuasion  may  be  used  to  obtain  the 
execution  of  a  deed  or  will.  There  is  no  evidence  in  this 
case,  that  any  advantage  was  taken  or  any  wulue  intln* 
ence  exercised.  The  plaintiff  fails  entirely  to  make  out 
a  ground  to  assail  a  will,  much  less  a  deed. 

Per  Curiam.  Bill  dismissed  with  costs. 
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WILLIAM  J.  HARDY  4-  AL.  v«.  JOSEPH   II.  POOL  f  AL. 

A.ghve  to  B.  a  letter  to  C.  a  merchant,  in  the  following  words:  **My  frienil 
B.  goes  to  your  City  for  goods  on  a  short  credit.  I  am  satisfied  you  will 
be  safe  in  selling  him  any  amount  he  may  see  proper  to  porchase.  From 
my  long  acqaaintance  with  him,  I  do  not  hesitate  to  aay,  that  he  is  as 
pnnotual  a  man  as  any  1  know.**  Held,  tbat  this  was  not  a  letter  of  credit, 
but  a  representation  merely  of  A.*fr  opinion  of  B.*s  solvency  and  pnnctualityj 
and|  if  not  gi?en  mala  fide^  subjects  A.  to  no  responsibility. 

Cause  removcKl  from  the  Court  of  Equity  of  Pasquotank 
County,  at  the  Fall  Term  1846. 

In  June    1839,  Thadeus  Freshwater  of  Pasquotankt 
wrote»  by  Willis  W.  Wright,  a  letter  to  the  plaintiffs  in 
the  following  words : 
^Messrs.  Hardy  &  Brother.  Norfolk  Va. : 

"My  friend,  Mr.  W.  W.  Wright,  goes  to  your  City 
for  goods  on  a  short  credit.  I  am  satisfied  you  will  be 
safe  in  selling  him  any  amount  he  may  see  proper  to  pur* 
ehase.  From  my  long  acquaintance  with  him  I  do  not 
hesitate  to  say,  that  he  is  as  punctual  a  man  as  any  I 
know."  The  plaintifis  supplied  Wright  with  goods,  for 
whieh  they  state  a  balance  of  9698  39  is.  still  due  ;  and 
they  allege  that  they  suppled  them  upon  the  faith  of  the 
foregoing  letter,  as  a  letter  of  credit.  In  October  1839, 
Wright  becan^  embarrassed  and  executed  an  assignment 
to  the  defendant}  Pool,  for  real  and  personal  estate,  in 
trust  to  secure  sundry  debts  enumerated,  among  which 
were  some  to  Freshwater.  Among  its  provisicms  are  the 
following :  "And  whereas  Thadeus  Freshwater  has  given 
the  said  Willis  W.  a  letter  of  credit  to  Messrs*  Hardy  & 
Brother  of  Norfolk,  Virginia,  on  which  said  letter  the  said 
Willis  W,  purchased  goods  from  the  said  Hardy  and 
Brother/^    And  afterwards  it  directs  the  Trustee,  out  of 
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the  proceeds  of  the  property,  '*to  discharge  the  aforesaicji; 
debts  and  liabHities  dae  and  owing  to  t&e  said  Godfrey^ 
Freshwater,  and  Davis."  Freshwater  afterwards  died' 
and  Wright  became  a  bankrupt,  and  the  plaintiffs  filed 
this  bill  against  the  Trustee,  Freshwater's  executor^ 
Wright,  and  the  assignee  in  bankruptcy,  and  the  other 
creditors  mentioned  in  the  deed,  for  an  account  of  the 
trust  fund  and  satisfaction  of  their  debts. 

/.  H.  Bryan  and  HiU  Burgwin,  for  the  plaintiffSb 
No  counsel  for  the  defendants* 

RuFFiN,  C.  J«  The  bill,  we  think,  cannot  be  sustained,. 
There  is  no  trust  to  discharge  this  debt,  or  in  favor  of  the 
plaintiffs  iwitninatimy  and  their  counsel  admit,  that  they 
can  only  claim  by  subrogation  to  the  rights  of  Freshwater* 
who,  they  say,  was  the  surety  for  the  platntiffs*^  debts  and 
is  secured  in  the  deed  from  loss  by  his  liability.  It  is 
true,  that  between  creditors  and  sureties  there  is  the  right, 
that  one  of  thrm  shall  communicate  to  the  other  the  bene* 
fit  of  all  collateral  securities.  But  the  misfortune  of  the 
plaintiffs  is,  that  here  the  instrument  is  not  a  security  for 
this  debt,  but  only  provides  an  indemnity  for  Freshwater 
against  loss  upon  his  liability  for  Wright,  which,  in  truth* 
amounts  to  nothing,  as  Freshwater  was  not  under  any 
liability  of  the  kind.  It  is  true,  the  assignment  says,  he 
had  given  Wright  a  letter  of  credit  to  the  plaintiffs,  on 
which  they  had  furnished  goods  to  a  certain  amount ;  and, 
if  the  letter  had  not  been  in  existence  and  the  cause  stood 
upon  the  contents  of  the  deed  alone,  it  would  be  a  fair  in* 
ference,  that  a  letter  was  really  given,  upon  which  the 
plaintiffs  might  have  held  Freshwater  liable,  and  there* 
fore  might  have  insisted  on  being  substituted  directly  to 
bis  right  to  indemnity  out  of  the  property.  But  that  is 
not  the  state  of  the  case,  and  Wright  was  mistaken  ;  for 
the  letter  of  Freshwater,  on  which  the  plaintiffs  sold  the 
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goodiiy  is  produced,  and  it  is  plainly  not  a  letter  of  credit, 
in  which  Freshwater  undertakes  any  thing  for  Wright, 
l»ata  representation  merely  of  his  opinion  of  the  other's 
solvency  and  punctuality.  It  is  not  an  engagement  at 
all ;  and,  indeed,  as  there  is  no  intimation  of  tnala  fides 
on  his  part,  he  must  be  taken  to  believe  what  he  said, 
and,  therefore,  no  recovery  could  have  been  made  from 
Freshwater  on  it  in  any  form.  Of  course.  Freshwater 
oould  not  have  been  damnified,  and  therefore  he  could 
not  demand,  that  the  fund  should  be  applied  to  the  plain- 
tiffs' debt  for  his  relief,  nor  paid  to  him  as  an  indemnity, 
if  he  had  voluntarily  paid  the  plaintiffs.  Freshwater, 
then,  had  no  interest  in  the  fund  in  this  respect,  to  which 
the  plaintiffs  could  be  subrogated;  and,  consequently, 
the  plaintiffs  cannot  rely  on  the  deed  as  a  specific  se- 
curity for  his  debt,  but  must  come  in  as  a  general  creditor 
in  the  Court  of  bankruptcy. 

F«R  CvRiAM.  Bill  dismissed  with  costs. 
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JOHN  H.  DOBSON  vs,  THOMAS  F.  PRATHER  j-  AL. 

There  was  a  judgment  against  the  principal  and  two  sureties,  and  an  eseca- 
iioii  levied  on  the  property  of  one  of  the  sureties.  A.  bought  this  property 
from  this  surety,  pending  the  levy,  aud»  afterwards,  obtained  an  aastgn- 
ment  of  the  judgment,  to  enable  him  to  have  the  whole  amount  satisfied 
ont  of  the  property  of  the  co-surety,  and  issued  an  execution  for  that  pur- 
pow.  Held,  that  a  Court  of  Equity  will  restrain  him  from  collecting  out 
of  the  CO  surety  more  than  the  fair  proportion  which  the  latter  owed, 
whether  A  had  actual  notice  of  the  lien  of  the  execntion  or  not. 

The  case  of  Gilkey  y.  Dickerion,2  Hawks.  341,  Braasfield  ?.  Whituker,  4 
Hawks.  309,  Bell  v.  Hill,  1  Hay.  Tfi,  Ricks  v.  Blount,  4  Dev.  128  and 
Jonei  ▼.  JudkiiiB,  4  Dev.  ^  Bat.  454,  cited  and  approved. 

Appeal  from  an  interlocutory  order  made  at  Spring 
Term  I849jof  Sarry  Court  of  Equity^  his  Honor  Judge 
Ellis  presiding. 

This  is  an  appeal  from  an  order  dissolving  an  injunction; 
and  upon  the  pleadings  the  case  is  as  follows :  The  plain- 
tiff  and  George  W.  Brown  and  several  other  persons  be* 
came  co-sureties  for  one  Waugh  to  the  Bank  of  Capo 
Fear^at  Salem,  by  a  note  for  9450,  and  in  April  1842  judg- 
ment was  taken  by  the  Bank  against  Waugh,  Dobson, 
Brown  and  the  other  sureties ;  and  from  that  time  to  the 
filing  of  the  bill,  in  September  1848,  writs  o(  Fieri  facias 
were  regularly  sued  out  and  delivered  to  the  sheriff  of 
Surry,  in  which  County  the  debtors  lived.  On  the  15th 
of  May  1844,  the  defendant  Prather  purchased  from  George 
W.  Brown  a  house  and  lot  in  Rockford,  in  Surry,  at  the 
price  of  SIOOO,  and  took  a  conveyance  in  fee.  At  the 
time  of  the  purchase,  Prather  enquired  of  Brown  and  the 
sheriff,  whether  there  were  any  executions  against  the 
property,  and  was  informed  by  them,  that  there  were 
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several,  amounting  to  upwards  of  $1000,  which  they  show- 
ed him ;  but  that  of  the  Bank  against  Waugh  and  his 
sureties  was  not  among  them.  Prather  thereupon  closed 
the  contract,  and  paid  the  consideration  money ;  and  out 
of  it  Brown  then  paid  the  sum  of  jlSOO  to  the  shoriflT,  to- 
ward (he  discharge  of  the  executions  shown  to  Prather, 
and  he  afterwards  discharged  the  balance  due  on  them. 
I'rather  took,  also,  from  the  sheriff,  a  covenant,  that  there 
was  no  other  execution  against  Brown's  property,  and 
to  indemnify  him  against  it  or  them,  if  there  should  be 
any.  Subsequently  the  property  of  Waugh  was  sold  on 
executions  for  this  and  other  large  debts  to  the  Bank,  and 
out  of  the  proceeds  a  sum  was  applied  to  this  debt,  which 
reduced  it  to  9276  08  on  the  18th  of  February  1845,  and 
$10  80  for  costs.  Waugh  then  became  insolvent,  and 
so  also  did  all  the  sureties  except  the  plaintiff  and  Brown; 
and,  indeed.  Brown  was  insolvent  and  had  no  estate  sub- 
ject to  execution  for  this  debt,  excepting  only  the  house 
and  lot,  which  he  had  sold  to  Prather,  and  which  was 
subject  to  it,  inasmuch  as  an  execution  was  in  fact  out 
and  in  the  hands  of  a  deputy  sheriff,  at  the  time  Prather 
made  his  purchase,  though  unknown  to  him.  On  the  8th 
of  May  1844,  the  plaintiff  and  some  other  sureties  for 
Waugh,  not  including  Brown,  requested  the  Bank  not  to 
have  Waugh's  property  then  sold  under  the  Bank's  exe- 
cutions, as  it  was  thought  by  them,  that,  with  indulgence, 
Waugh  would  avoid  a  sacrifice  of  his  property  and  be 
able  to  pay  all  the  debts;  and  the  Bank  acceded  there- 
to, and  also  upon  another  subsequent  occasion  before  the 
sale  in  February  1845.  Sometime  thereafter,  Prather, 
discovering  that  there  had  been  an  execution  in  the  hands 
of  the  deputy  sheriff,  when  he  purchased  from  Brown, 
and  that  alias  and  plurics  writs  had  been  regularly  kept 
up,  and.  that  the  sheriff  was  about  to  levy  half  the  balance 
of  this  debt  from  t)ie  plaintiff  and  sell  the  house  and  lot 
lor  the  other  hulf>  unless  he  would  pay  it,  applied  to  the 
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Bank  to  accept  from  him  the  sum  due  on  the  judgment 
and  assign  it  to  him«  so  as  to  give  him  the  control  of  it, 
with  a  view  to  save  himself  from  lo?s  by  having  the  whole 
of  the  money  raised  out  of  the  plaintiff  *s  property.  The 
plaintiff  then  iSled  this  bill  against  Prather  and  the  Bank, 
praying  an  injunction  against  all  further  proceedings  on 
the  judgment.  Besides  the  facts  on  his  behalf  already 
stated,  the  plaintiff  sets  forth  in  the  bill,  that  as  much  of 
the  money  raised  by  the  sale  of  Waugh's  property,  as 
would  satisfy  this  debt,  ought  to  have  been  applied  to  it ; 
bat  that  the  Bank  had  caused  the  same  to  be  misapplied 
to  executions  on  junior  judgments,  so  as  unlawfully  and 
ui\justly  to  leave  the  before  mentioned  balance  apparent* 
ly  due  thereon.  The  plaintiff  further  sets  forth,  that 
Brown  was  and  still  is  indebted  to  Waugh  in  a  larger 
sum  than  the  balance  on  the  judgment,  and  that,  before 
his  sale  to  Prather,  he  had  agreed  with  Waugh  to  pay  on 
this  judgment  the  amount  of  his  debt  to  him.  On  the  bill 
the  injunction  was  granted  as  to  the  whole  debf»  as 
prayed  for. 

The  answers  deny  any  misapplication  of  the  money 
raised  on  the  executions,  and  they  state,  that  in  truth,  the 
sum,  which  was  a  very  large  one,  was  applied  under  the 
directions  of  an  eminent  attorney,  who  represented  tbe 
present  plaintiff  on  that  occasion,  as  well  as  others  of  the 
sureties  lor  the  several  debts.  The  defendant,  Prather,  al- 
so denies,  that  Brown  was,  to  his  knowledge  or  belief,  in* 
debted  to  Waugh,  or  under  any  engagement  or  legal  ob- 
ligation to  pay  any  thing  upon  the  debt  in  question,  ex- 
cept as  one  of  the  sureties  therefor. 

Upon  the  reading  of  the  bill  and  answers  and  the  mo* 
tion  of  the  defendants  on  the  circuit,  his  Honor  dismissed 
the  injunction  in  toto;  but  allowed  the  plaintiff  an  ap* 
peal. 

J.  7.  Morehead,  for  the  plaintiff. 
Iredell^  for  the  defendant. 
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KcFFiN,  C.  J.  Although  copies  of  the  records  of  the 
judgments  at  law  and  the  executions  are  not  before  us, 
yet  it  must  be  understood  from  the  pleadings,  that,  at  the 
lime  Prather  purchased  from  Brown,  the  house  and  lot 
were  subject  to  the  lien  of  k  fieri  facias  for  thip  debt,  and 
that  the  lien  has  been  kept  up  ever  since.  For,  vl  fieri  fa* 
cias  binds  from  its  teste  against  a  purchaser  from  the  debt- 
or, and  an  alias  and  pluries  preserve  the  lien  by  relation  to 
the  teste  of  the  first  writ.  Gilkey  v.  Dickerson,  2  Hawk.% 
34 1  ;  Br^sfield  v.  Whitaker,  4  Hawks.  309.  Very  clearly, 
theui  the  house  and  lot  are  liable  at  law  to  be  sold  on  this 
process ;  and,  indeed,  the  sole  object  of  the  defendant^ 
Prather.  in  taking  an  assignment  of  the  debt  from  the 
Bank,  was,  by  his  power  over  it,  to  prevent  the  law  having 
its  course.  The  question,  then,  is,  whether  there  be  any 
equity  on  his  side  to  entitle  him  thus  to  deal  with  the  pro« 
cess  ;  and  we  own,  that  we  see  none.  At  law  the  pro* 
perty  is  su!)jrct  in  the  hands  of  Prather  precisely  as  it 
would  be  in  those  of  Brown.  That  is  simply  the  nature 
and  legal  effect  of  the  lien  of  an  execution.  It  takes  no 
notice  of  the  debtor's  alienation,  but  considers  the  thing 
as  still  belonging  to  him  ;  and,  consequent!}',  it  does  not 
recognise  any  rights  of  the  purchaser,  as  such,  in  the  pro- 
pert}'.  Therefore  the  defendant  Prather  cannot  allege^ 
that,  when  he  bought,  he  had  no  knowledge,  that  the 
f*xecution  was  out  or  might  be  taken  out  of  a  teste  elder 
than  his  purchase,  although  upon  enquiry  from  the  sheriflf 
himself  he  received  information,  which'caused  him  to  be- 
lie ve^  that  in  fact  there  was  no  execution.  For,  every  one 
is  bound  to  take  notice  of  a  lien  created  by  the  law  itself, 
and,  above  all,  of  that  arising  from  a  judgment  and  exe- 
cution. This  defendant,  then,  cannot  claim  the  equity  > 
which,  in  many  other  cases,  is  held  to  belong  to  a  pur- 
chaser without  notice.  That  doctrine  applies,  as  a  bar, 
only  to  relief  which  is  sought,  in  respect  of  an  equitable 
right  asserted  by  the  plaintiff.     But  with  respect  to  the 
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lien  of  exeoQtionSy  the  whole  is  a  matter  of  strict  legal 
right*  without  any  regard  to  the  actual  state  of  a  person's 
knowledge.  If,  instead  of  buying  from  Brown,  and  taking 
an  indemnity  from  the  sherifT,  the  defendant  Prather  had 
suffered  the  house  to  be  sold  under  the  executions  in  the 
sheriff's  hands  against  Brown  alone,  then  he  would  have 
obtained  a  good  title,  although  those  executions  might 
have  been  junior  to  this  one  of  the  Bank.  Beli  v  flt/f,  1 
-Hay.  72.  Ricks  v.  Blount^  4  Dev.  128.  Jones  v.  Judkins. 
A  Dev.  &L  Bat.  454.  But,  taking  the  course  he  did,  the  de- 
fendant cannot,  as  against  the  plaintiff,  avail  himself  of 
the  representation  made  to  him  by  the  sheriff,  or  of  the 
application  that  was  made  of  the  price  he  paid*  He  was 
simply  a  purchaser  from  the  debtor,  of  property,  over 
which  ^  fieri  facias  was  then  and  still  is  impending; 
and  it  must  be  regarded  here,  as  at  law,  as  his  folly  or  mis- 
fortune thus  to  have  purchased.  Prather  therefore  stands, 
in  relation  to  the  other  parlies  and  in  reference  to  the  liea 
of  the  executions,  precisely  in  the  shoes  of  Brown.  Now, 
clearly,  the  relation  between  Brown  and  the  plaintiff  was 
that  of  perfect  equality ;  and  that  of  the  creditor  towards 
both  of  them  was  that  of  equal  benevolence*  If  Brown 
had  contined  to  be  the  owner  of  the  house,  be  would  not 
only  be  bound  to  pay  half  the  debt  as  surety,  but,  having 
no  other  property  but  the  house,  he  would  not  be  allowed* 
by  collusion  with  the  creditor,  to  acquire  the  control  of 
the  process  and  use  it  so  as  to  exonerate  the  house  from 
the  lien  of  the  execution,  and  thereby  throw  the  whole  of 
the  debt  on  the  co«surety,  as  a  total  loss.  The  cred* 
iter,  it  is  true,  may  raise  the  debt  from  one  of  the  sure- 
ties, as  a  legal  right.  So  he  may  in  equity,  for  any  suflL 
cient  reasons  growing  out  of  his  own  interests.  But  he 
has  no  just  right  capriciously  to  deal  with  one  of  the  sure- 
ties, so  as  to  enable  him  to  rid  himself  of  the  debt  and 
make  the  other  pay  all ;  and  equity  will  not  sustain  Meh 
dealing.    It  has  been  commonly  said,  that  the  equity  be« 
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tween  these  parties  arises  out  of  a  riglit  of  sureties  to 

be  subrogated  to  the  rights  and  remedies  of  the  creditor 
against  the  principal  and  co-sareties.    This,  of  coarse,  is 

^qual  in  each  of  the  sureties;  and,  hence,  if  one  of  two  sure- 
ties  pay  half  the  debt,  the  creditor  is  a  trustee  of  the  securi- 
ty to  tbat  extent  for  him.    But,  when  tiieoth«r  shall  pay 
the  other  half,  the  creditor  is  in  like  manner  a  trustee  for 
9iim.  Thus  tlie  sureties  are  brought  to  an  equality.  But,  if 
^ne  of  the  suret4es  pay  the  whole  debt,  the^creditor  thereby 
becomes  a  trustee  of  the  entire  security  for  him ;  yet  it  is 
-subject,  necesaril}',  to  this  provision,  that  the  other  surety 
may  still  place  himself  upon  an  equality  with  the  first  by 
paying  his  half;  and  upon  doing  so,  it  would  be  contrary  to 
the  duty  of  the  creditor  to  require  him  to  pay  more  and 
'disturb  the  equality  then  existing  between  them;    It  can 
make  no  diflTerence  in  the  principle,  whether  the  suretyi 
who  pays  all  the  debt  in  the  first  instance,  take  an  assign- 
ment to  a  trustee  for  himself  or  leave  it  with  the  creditor, 
as  above  supposed,  for  the  assignee  merely  stands  as  the 
creditor  did,  and  subject  to  all  the  equities,  that  existed  a- 
gainst  the  creditor.  But  resort  need  not  be  had  to  the  refined 
equity  of  substitution,  in  order  to  do  justice  between  sure- 
ties ;  for  the  doctrine  of  contribution  between  sureties  is  so 
well  settled,  as  a  substantive  principle  of  equity,  as  to  suf- 
fice  to  brin^  about  the  same  end.    Then,  suppose  a  surety 
to  have  paid  the  debt  and  to  have  taken  an  assignment  to 
one  to  his  use ;  it  is  clear,  that  he  ought  not  to  raise  the 
whole  sum  from  another  surety ;  for.  although  he  might  at 
law  do  so  on  an  execution,  equity  will  restrain  him  at  once, 
because  he  is  liable  to  contribution  in  equity,  and,  to 
avoid  circuity,  the  Court  will  prevent  him  from  raising 
more  than  the  half  in  the  first  instance.     Suppose  this 
plaintiff  had  taken  an  assignment  from  the  Bankr  with 
the  view  of  selling  the  house,  which  Prather  bought  from 
Brown,  for  the  whole  debt.    Although  that  could  be  done 
at  law,  Prather's  equity,  as  representing  Brown  and  as  a 
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porebaser,  would  have  been  very  dear,  to  restrain  the 
other  party  to  tke  one  half,  whieh  oaght  justly  to  be  rais* 
ed  out  of  that  property.  On  the  other  band,,  there  is  the 
same  equity  against  Prather,  that  he  should  not  levy  cb» 
whole  debt  from  Dobson^  but  that  he  should  contribute* 
the  half,  for  which  the  house  might  be  sold.  The  Const 
holds,  therefore,  that  the  injunction  in  this  case  was  prop* 
er  as  to  one  half  the  debt,  interest,  and  costSs  and  that  ta 
that  extent  it  was  erroneous  to  dissolve  it. 

But  the  Court  likewise  holds,  that,  as  to  all  but  the  one- 
half,  the  injunction  ought  to  have  been  dissolved.  The- 
grounds,  on  which  relief  is  sought  as  to  the  other  half,, 
are  completely  answered.  As  to  the  application  of  the 
money  arising  from  Waugh'is  property,  the  question  ^was. 
one  properly  for  the  Court  of  Law,  and  the  plaintiflf  ought 
to  have  sought  bis  redress  there.  But,,  without  recurring 
to  that,  the  plaintiff  has  made  no  case  on  the  point ;  for 
he  does  not  specify  the  various  executions  and  point  out 
the  misapplication  of  which  he  complains,  and  he  on^ 
alleges  in  general  terms,  that  the  money  was  improperly 
applied  to  younger  executions.  That  is  denied  by  the 
defendants  in  general  terms  also ,  and,  besides,  they  say,L 
that  the  proceeds  of  the  sale  were  distributed  among  the 
executions  under  the  direction  of  an  attorney,  who  repre- 
sented the  plaintiff  as  well  as  the  sureties  for  the  other  debts. 

In  like  manner  the  other  ground  fails  the  plaintiff  upon 
the  facts.  The  defendants  deny,  as  far  as  they  ean,  that 
Brown  had  engaged  with  Waugh  to  pay  this  debt,  or  that 
he  was  indebted  to  Waugh  at  all.  We  need  not,  there- 
fore,  now  enquire,  what  the  equity  Vould  be  between  the 
plaintiff  and  Prather,  had  there  been  such  indebtedness 
or  engagement  on  the  part  of  Brown,  unknown  to  Prather. 
Leaving  that  point,  if  there  be  any  thing  in  it,  for  the 
hearing,  if  the  plaintiff  should  think  it  worth  his  while  to 
proceed  to  proof  on  it,  it  is  sufficient  at  present  to  say, 
that  the  facts  are  denied  in  the  answers,  as  far  as  the  da- 
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firndants  know  or  believe  ;  and  tberefore  the  decree  minii- 
be  upon  the  soppoaitiiHi,  that  those  facts  do  not  exist. 

Tbe  decree  most  be  reversed,  with  costs  in  this  Court ; 
and  the  motion  of  the  defendants  for  a  dissolution  of  the 
injunction  allowed,  as  to  one  half  the  sum  doe  on  the  jodg- 
ment;  and,  as  to  the  other  half,  the  injunction  most  be 
contiooed  to  the  hearing. 

Pea  CvBJAM.  Decree  accordingly. 


JOHN  BLACKWfiLL  m.  DAVID  OVERBY  6l  AL. 

A  de^d,  absolute  on  iu  face,  may  ^  shewn  to  have  been  intended  merely  a* 
a  seevrHy,  though  not  by  paro)  erideuce,  by  rtselfj  that  it  was  meant  by  the 
parties  to  be  a  mortgage ;  but  it  most  be  by  clear  and  cogent  evidence ,  at 
by  proof  dekmr9  of  faeta  and  oirevnistanees,  which,  to  the  apprehension  of 
men  Tersed  in  business  and  jadieial  minds,  are  incompatible  with  the  id»a 
of  a  purchase  and  ieaye  no  fair  doubt  that  a  security  ouly  was  intended. 

l*hos  where  A.  made  a  conveyaDce  to  B.  aud  C,  absolute  on  Its  face,  for  his 
interest  in  a  gold  mine,  for  the  consideration  of  940|  when  H  was  shewn  to 
be  worth  $400 ;  when  A.,  at  the  time,  was  in  great  distress  for  money  ; 
when  the  alleged  price  was  not  paid  at  the  preparation  or  execntion  of  tbe 
deed,  nor  any  security  given  for  it;  when  upon  the  interest  being  after- 
wards sold  by  B.  and  C.  for  ^400,  tliey  retained  (40  and  paid  A.  I|60 
more  out  of  the  amount  received  on  the  sale  ;  when  A.  asserted,  in  the 
pretenee  of  B  and  C,  that  he  had  made  the  conveyance  in  trust  and  they 
did  not  deny  it ;  when  A.,  after  the  conveyance,  continued  in  posMsaien  of 
tbe  mine,  taking  the  pro6ls  as  he  had  done  before  ;  Held^  that  upon  these 
circnmstances,  the  conveyance  must  be  deemed  and  taken  by  the  Court| 
as  intended  for  a  security  only,  and  that  A.  is  entitled  to  the  same  reUef| 
'  as  if  it  had  so  appeared  on  the  face  of  the  instrnment 

The  oases  of  Str^mtor  v.  Jones,  3  Hawks.  433,  Kimbrough  ▼.  Smitk,  3  Dev. 
Eq.  568,  andHoio2st<  v.  Th^mpmm,  1  Ired.  Eq.  369,  cited  and  approvedr 

Cause  removed  from  the  Court  of  Equity  of  Granville 
County,  at  the  Spring  Term  1849. 
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On  the  19th  of  Jane  1848,  the  derendant*  David  Orerby, 
granted  to  the  plaintiff  and  John  Lewis,  for  the  term  of 
twenty  years,  a  lease  of  a  gold  mine,  rendering  as  rent 
one  tenth  of  the  gold — with  a  stipulation,  among  otherSi 
that,  within  two  years,  Lewis  might,  if  he  chose,  take  the 
mine  and  40  acres  of  land  adjoining  it,  in  fee,  at  the  price 
off  1 600,  whereof  Overby  should  retain  91300  for  him*- 
self  and  pay  11400  to  the  plaintiff.    In  a  few  months  afler* 
wards,  Lewis  and  the  plaintiff  began  to  operate  apon  the 
mine  separately,  each  one  for  himself.    The  plaintiff,  be* 
ing  quite  a  poor  man,  was  unable  to  procure  any  labor* 
ers  besides  himself,  and  could  do  but  little.    After  some 
time,  however,  it  was  agreed  between  him  and  the  de« 
fendants,  David  Overby  and  John  Overby,  that  the  two 
latter  should,  each,  furnish  a  slave  to  work  under  the  plain- 
tiff, and  that  the  three  should  divide  the  nett  gains  equal** 
ly :  and  under  that  agreement  the  plaintiff  collected  ore 
to  some  small  value,  perhaps  about  $100.    Soon  after- 
wards the  plaintiff  was  pressed  for  the  payment  of  aboot 
C40,  for  which  executions  were  in  the  hands  of  a  ceosta* 
ble  $  and  he  applied  to  the  defendant  David  for  it,  who 
agreed  to  let  him  have  that  sum  and  did  so  in  May  1844. 
The  bill  alleges,  that  the  sum  thus  advanced  to   the 
plaintiff  was  a  loan,  and  that  it  was  agreed  between  him 
and  the  defendant,  David,  that  the  plaintiff  should,  as  a 
security  therefor,  assign  his  interest  in  the  mine,  which 
was  all  the  property  be  had.     An  instrument  was  then 
drawn  up  by  an  acquaintance  of  the  parties,  and  execot* 
ed  by  the  plaintiff  in  the  following  words:  *'Tbis  instra- 
ment  is  the  witness  of  an  agreement  or  bargain  made  (his 
day  of  May  1644,  between  John  Blackwell  of  one 
part  and  John  S.  Overby  and  David  Overby  of  the  other 
part — ^the  conditions  of  which  are  as  follows,  to  wit ;  The 
said  John  Blackwell  in  consideration  of  the  sum  of  040  to 
him  in  hand  paid  by  the  said  dec,  doth  bargain,  sell  and 
convey  unto  the  said  John  S.  and  David  and  their  assigns 
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all  hU  rights  and  interest,  legal  and  equitable,  in  and  to 
a  certain  gold  mine  and  parcel  of  land,  situate  &c,  which 
was  conveyed  by  the  said  David  to  the  said  Black  well 
and  John  Lewis,  by  lease  for  the  term  of  20  years,  upon 
the  condUions  in  said  lease  specified.  The  said  John 
Blackwell  doth  hereby  for  himself,  his  heirs,  and  assigns* 
forever  release,  bargain,  sell  and  convey  to  the  said  John 
S.  Overby  and  David  Overby,  their  heirs  and  assigns  for- 
ever, all  his  interest  and  title  in  said  lease  to  said  gold 
mine,  with  all  the  privileges  to  him  jointly  with  John  Lew« 
in  conveyed  by  David  Overby ;  also  including  his  right 
and  interest  in  and  to  the  sum  of  940  conditionally  to  him 
the  said  Blackwell  by  David  Overby  to  be  paid,  should 
Lewis  make  the  contemplated  purchase  of  Overby  with- 
in  two  }'ears.  In  testimony  whereol  the  said  Blackwell 
hath  hereunto  set  his  hand  and  seal" — &c. 

The  bill  states,  that  the  plaintiff  was  an  illiterate  per* 
son,  able  to  read  very  little,  and  that  he  had  implicit  con* 
fidence  in  the  integrity  and  friendship  of  the  defendants, 
and  was  assured  by  them,  that  the  instrument  was  only 
a  security  for  the  plaintiff's  debt,  and  that  he  should  have 
whatever  might  remain  of  the  proceeds  of  the  property, 
when  it  should  be  sold,  after  paying  the  said  debt;  and 
that,  upon  the  faith  thereof,  the  plaintiff  executed  the  deed 
or  agreement  without  reading  it  or  understanding  it* 

The  bill  further  states,  that,  after  executing  the  instru* 
ment,  the  plaintiff  continued  in  possession  of  the  mine, 
and  worked  the  same  with  the  two  negroes  of  the  defen* 
dants  and  himself  upon  their  joint  account,  as  he  had  done 
before  :  That  he  put  the  ore  then  raised  with  that  which 
he  bad  raised  before  the  execution  of  the  deed  ;  and  that 
he  so  continued  to  do,  until  the  defendant  David  made  a 
contract  with  Lewis  to  sell  him  the  interest  in  the  lease, 
formerly  belonging  to  the  plaintiff,  at  the  price  of  $400  ; 
whereof  41100  was  paid  down,  and  0300  secured  by  a 
bond  payable  some  few  months  afterwards :  that  then 
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the  defendant  John  S.  Orerby  made  an  endorsement  on 
the  deed  in  the  following  words:  ''1844,  May  24th  ;  I 
assign  the  whole  of  my  interest  in  the  within  conveyance 
to  David  Overby ;''  and  the  defendant  David  then  granted 
the  term  to  Lewis  at  the  price  above  mentioned.  Of  the 
$100  received  from  Lewis,  the  defendants  paid  the  plain* 
tiff,  immediately,  the  sam  of  960  ;  thus  reserving  840,  as 
the  bill  alleges,  in  satisfaction  of  the  sum  borrowed  by 
the  plaintiff  from  David  Overby.  Afterwards  the  parties 
had  the  ore,  to  the  value  of  about  8200,  ground  and  the 
gold  extracted  ;  and,  after  paying  the  rent  to  David  and 
the  expenses  of  grinding  the  ore.  they  divided  the  nett 
proceeds  equally — each  share  being  nearly  S40.  The  de- 
fendant David  subsequently  collected  the  residue  of  the 
purchase  money,  and  refused  to  pay  any  part  of  it  to  the 
plaintiff,  claiming  the  whole  as  his  own,  absolutely,  under 
the  instrument  executed  by  the  plaintiff.  The  bill  then 
charges,  that,  if  such  be  the  nature  of  that  instrument,  the 
plaintiff  was  induced  by  the  defendants  to  execute  it  ua« 
der  a  total  mistake  on  that  point ;  for  they  gave  him  ex* 
plicitly  to  understand  and  believe,  that  it  was  but  a  se« 
cnrity  for  the  debt  he  then  contracted,  and  all  parties  so 
treated  it  afterwards,  until  the  refusal  of  the  defendant, 
David,  to  pay  to  the  plaintiff  the  residue  of  the  purchase 
money  given  by  Lewis.  The  prayer  is,  that  the  deed  may 
be  declared  to  be  but  a  security  for  the  plaintiff  *s  debt  to 
the  defendants,  and  the  defendant  David  may  be  decreed 
to  come  to  an  account  with  the  plaintiff  for  the  sum  for 
which  he  sold  the  lease  to  Lewis,  and  pay  him  what  may 
be  found  due  to  him  on  that  account. 

The  defendants  put  in  a  joint  answer,  and  deny,  thaft 
at  the  time  of  the  assignment,  the  plaintiff  was  indebted 
to  David  Overby  in  the  sum  of  840,  or  any  other  sum,  ex* 
oept  85,  which,  they  say,  is  still  due.  They  deny,  that 
the  assignment  was  intended  as  a  security  for  ^40,  or  any 
other  sam,  or  that  it  was  understood  that  the  plaintiff's 
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interest  was  to  be  sold  and  the  proceeds  applied  to  the 
satisfaction  of  any  debt  of  the  plaintiff  and  the  surplus 
paid  to  him  ;  or  that  the  plaintiff  was  assured  by  either 
of  the  defendants,  that  the  deed  was  merely  a  security  for 
any  sum  of  money ;  or  that  the  plaintiff  was  ignorant  of 
the  contents  and  legal  effect  of  the  deed.  On  the  con- 
trary,  the  defendants  say,  that  the  plaintiff  had  before  fre- 
quently offered  to  sell  them  his  interest  in  the  lease,  and 
that  the  contract  between  them  was  for  the  absolute  sale 
and  purchase  of  his  interest :  That  the  reason,  which  in- 
duced the  plaintiff  to  sell  his  interest,  was,  that  he  was 
obliged  to  raise  money  to  meet  several  executions  that 
were  then  pressing  on  him  to  the  amount  of  about  $A0 : 
that,  after  they  bargained,  they  applied  to  one  Willie  to 
draw  the  deed,  and  that  he  did  so  in  the  presence  of  the 
plaintiff  and  the  defendants,  and  in  pursuance  of  instruc- 
tions received  from  them  jointly,  and  then  read  it  to  them, 
and  enquired,  whether  it  was  in  accordance  with  the 
agreement,  and  they  ail  replied,  that  they  were  satisfied 
with  it :  and  that,  in  fact,  the  deed  was  intended  and  un- 
derstood to  be  an  absolute  sale  and  assignment  of  the 
plaintiff's  interest  for  the  consideration  therein  express- 
ed ;  and  that  the  said  price  was  applied  at  the  request 
and  by  the  direction  of  the  plaintiff  in  discharge  of  the 
•aid  claims  and  executions. 

The  answer  further  states,  that,  at  the  time  of  the  con- 
tract, the  defendants  did  not  suppose  the  plaintiff's  inter- 
est was  of  much  value,  or  that  it  could  be  re-sold  for  mceh 
more  than  the  defendants  gave  for  it ;  and  that  Lewis 
was  induced  to  give  the  price  he  did  from  peculiar  cir- 
cumstances—which  were,  that  the  plaintiff  continoed,a[fter 
the  assignment,  to  mine  with  the  defendant,  as  he  had  done 
before,  and  that  his  operations  interfered  with  those  of 
Lewis  io  such  an  inconvenient  extent,  that  Lewis  deter* 
mined  at  once  to  purchase  the  interest  formerly  owned  by 
the  plaintiff,  and^thus  put  an  end  to  the  annoyance  and 
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collisions  to  which  he  was  then  subject;  and  he  was 
thereby  induced  to  make  the  purchase  at  9400.  The  an- 
swer further  states,  that  the  defendant  David  put  into  the 
hands  of  the  defendant*  John  S.*  the  9100  received  in  cash 
from  Lewis,  with  directions  to  give  it  to  the  plaintiff; 
and  the  defendant  John  S.  states,  that,  by  the  direction 
of  the  plaintiff,  he  applied  thereof  the  sum  of  #40  to 
the  satisfaction  of  a  certain  claim  which  he  held  against 
the  plaintiff  for  collection,  as  a  constable ;  and  that  he 
paid  the  balance  thereof  to  the  plaintiff.  The  defendant 
David  states,  that  he  sent  the  9100  to  the  plaintiff,  sim« 
ply  as  an  act  of  kindness,  and  not  because  he  was  under 
any  obligation  so  to  do  ;  and  that  his  reasons  for  it  were, 
that  the  plaintiff  first  discovered  there  was  gold  on  the 
land  and  informed  him  of  it,  and  that  he  had  got  a  larger 
price  for  the  interest  than  he  had  expected. 

The  material  evidence  is,  that  the  plaintiff  is  illiterate 
and  has  little  or  no  knowledge  of  the  nature  of  convey- 
ances,  though  with  a  natural  capacity,  probably  equal  to 
that  of  the  defendants :  That,  in  the  Spring  of  1844  a  con* 
stable,  named  Hart,  had  executions  against  the  plaintiff 
for  about  jS35,  which  he  was  unable  to  pay,  unless  out  of 
his  interest  in  the  mine  ;  that  Hart  advised  him,  instead 
of  having  that  levied  on  and  sold  under  execution,  to  en- 
deavour to  borrow  the  money  by  making  a  deed  of  trust 
for  his  interest :  and  that  soon  afterwards  Hart  saw  the 
plaintiff  and  the  defendant  David  together,  at  Granville 
Court,  the  first  week  in  May,  and  the  plaintff  mentioned, 
that  he  had  taken  his  advice  and  made  a  deed  of  trust  to 
the  defendant  David,  who  had  agreed  to  pay  the  debt  for 
him  and  was  ready  to  do  so ;  and  that  he,  the  said  de- 
fendant, assented  thereto,  as  the  witness  understood,  and 
accordingly  paid  the  executions  for  the  plaintiff. 

Another  witness,  Clark,  states,  that  he  had  a  note  of 
the  plaintiff,  op  which  near  $40  was  due,  and  that  he 
gave  it  to  John  S.  Overby,  as  a  constable,  for  eollection ; 
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that  flonretifne  afterwards,  and  after  the  sale  to  Lewis,  the 
•defendant  John  S.  paid  the  witness  the  debt ;  and  both 
of  the  defendants  told  him,  that  they  (or  we)  had  sold 
ClackweiPs  interest  in  the  gold  mine  to  Lewis  for  $400, 
and  that  Lewis  had  paid  9100 — out  of  whioh  the  debt  to 
the  witness  was  paid  by  Blackwells  directions ;  and  that 
the  defendant  David  said  to  the  witness,  *'ifit  had  not 
4)een  for  me,  you  would  not  have  got  your  money." 

Willie  states,  that,  at  May  Court,  one  of  the  Overbys 
'Applied  to  him  to  write  a  deed,  conveying  to  the  two 
Overbys  from  Blackwell  his  interest  and  title  in  and  to 
the  land  and  gold  mine,  and  stated  to  the  witness  the 
terms  of  the  contract,  which  were  as  expressed  in  the 
'deed  ;  that  he  drew  the  deed,  and  read  it  to  the  two  Over- 
bys, and  also  to  Blackwell,  he  thinks ;  and  asked  them, 
if  they  were  satisfied — to  which  Overby  said,  it  was  just 
what  he  wished,  and  Blackwell  made  no  objection.  The 
witness  went  away  before  the  deed  was  executed. 

The  deed  is  not  dated  of  any  particular  day  in  May, 
ttnd  is  attested  by  two  other  persons;  neither  of  whom 
^as  examined. 

McRae  and  T.  B.  Venable^  for  the  plaintiff. 
Gilliam  and  Lanier^  for  the  defendants. 

HuFFiN,  C.  J.  Although  the  form  of  the  instrument  is 
^ery  strong  evidence,  that  an  absolute  deed  was  intended 
as  a  conveyance  upon  a  purchase,  especially  when  sup* 
ported  by  an  answer ;  yet  it  has  been  often  held  not  to  be 
o^nclusive.  It  cannot,  indeed,  be  met  by  parol  evidence, 
merely,  of  an.  agreement  at  the  time  for  a  mortgage.  Nor 
can  it  be  repelled  by  any  evidence,  which  is  not  clear  and 
cogent.  But  proof,  dehors^  of  facts  and  circumstances, 
which,  to  the  apprehension  of  men  versed  in  business  and 
judicial  minds,  are  incompatible  with  the  idea  of  a  pur- 
chase and  leave  no  fair  doubt  that  a  security  only  was  in- 
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tended,  has  been  deemed  sufficient  to  let  in  the  apparent 
vendor  to  redeem.  The  leading  case  in  our  Courts  is  that 
o{  Streotor  v.  Jwnes^  3  Hawks*  428.  The  questions  of  ev- 
idence and  of  equity  were  there  much  discQSsed»  and  it 
was  ruled,  that  the  distresses  of  the  maker  of  the  deed, 
proposals  for  a  loan,  great  disparity  between  the  sum 
paid  and  the  value  of  the  estate,  the  possession  continu* 
ing  afterwards  as  before,  an  accounting  between  the  par^ 
ties  as  if  the  vended  were  still  acreditor,  and  the  vendor 
had  still  an  interest  in  the  property,  and  the  like,  were 
facts  constituting  a  body  of  evidence,  as  to  the  real  pur* 
pose  of  the  deed,  stronger  than  the  form  of  the  instrument 
and  the  oath  of  an  interested  person.  That  case  waa 
followed  by  Kimbrough  v.  Smith,  2  Dev.  Eq.  558  ;  Hau^ 
ser  V.  Lash,  2  Dev.  4*  Bat  £q.  212  ;  HowUt  v.  Thompson^ 
1  Ired.  Eq.  369 ;  and  several  others  of  the  same  effect* 
For,  although  deeds  must  be  presumed  to  speak  the  truths 
yet  we  know,  that,  in  reality,  instruments,  intended  to  be 
but  securities,  are  sometimes  put  into  the  form  of  absolute 
conveyances,  from  the  ignorance  of  the  writer^  the  mistake 
of  the  parties,  great  confidence  on  one  side  and  undue  ad- 
vantage taken  on  the  other  of  the  necessities  of  a  distress* 
ed  and  dependant  man«  Therefore,  in  such  eases.  Court* 
must  consider  the  circumstances,  in  the  hope  of  discover* 
ing  the  true  character  of  the  tansaction ;  and,  such  cir« 
cumstances  as  those  enumerated,  have  been  held  to  amount 
to  clear  and  cogent  proof — ^which  is  necessary — either 
that  the  agreement  was  for  a  security  only,  or  that.  tbO' 
bargain  was  a  hard  and  unconscientious  one,  and  relief 
given  accordingly. 

This  case  has  every  material  ingredient,  on  which  the 
equity  was  sustained  in  those  cited,  and  others  equally 
strong*  The  first — always  deemed  the  most  material*-^ 
is  a  gross  inadequacy  of  the  money  paid,  as  a  price  ;  be* 
ing  just  one  tenth  of  the  value.  Ten  times  the  price  warn 
got  for  the  mine  almost  immediately  after  the  deed ;  and 
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therefore  the  value  at  the  time  raay,  properly,  be  thus  es* 
timated.  It  is  true,  the  answer  says  that  the  sale  to  Lewis 
was  for  much  more  than  the  parties  expected  and  more 
than  the  value.  But,  as  the  case  stands,  that  account 
cannot  be  credited.  The  defendants  have  not  examined 
Lewis,  in  support  of  their  answer,  as  to  his  motives  for 
buying  ;  nor  proved  by  him,  or  any  one,  that  the  value 
was  less  than  the  price  he  gave*  Indeed,  the  original 
lease  fixed  on  the  very  sum,  which  Lewis  did  give,  as 
that  he  should  give,  in  case  he  chose  to  buy  within  two 
years  ;  and  the  operations  of  the  plaintifi*,  after  the  deed, 
vrere  no  greater  annoyances  to  Lewis,  than  they  had  been 
before.  Consequently,  the  price  given  by  Lewis  must  be 
taken  as  the  value ;  and  it  seems  impossible,  that  a  man,  in 
his  senses  and  with  a  free  will,  could  agree  to  sell  out  and 
out,  for  940,  property,  for  the  sale  of  which  he  had  con- 
tracted conditionally  at  K400,  and  which  in  three  weeks 
was  finally  sold  at  that  price  to  the  person,  who  had  be- 
fore contracted  for  it.  It  is  further  admitted  in  the  an- 
swer, that  the  plaintifi*  was  in  great  distress  for  a  small 
sum  of  money.  The  defendants  say,  that,  for  that  rea- 
son, he  had  often  ofi*ered  to  make  a  sale  to  them.  But 
there  is  no  proof  of  that  assertion  ;  and  there  is  evidence, 
that  he  wished  to  borrow  the  money  upon  the  security  of 
this  property.  There  is,  indeed,  no  direct  evidence  of  the 
negooiation  between  the  plaintifi*  and  the  defendants  ; 
which  was  to  themselves,  and  does  not  scem»  in  its  par* 
ticulars,  to  have  been  communicated  to  any  person.  It  is 
true,  that  Willie  says,  Overby  stated  to  him  the  terms  of 
the  contract*  But  he  does  not  give  them  to  us  further 
than  merely  saying,  they  "were  expressed  in  the  deed  :" 
which  is,  certainly,  very  unsatisfactory,  and  amounts  only 
to  this,  that  he  wrote  the  deed,  according  to  his  under- 
standing of  the  terms.  He  should  have  given  us  the  words 
ef  the  parties,  so  that  the  Court  could  see,  whether  the 
instrument  conformed  to  the  contract,  or  whether  the  true 


JUNE   TERM,  184».  47 

^_^ I  '  ^1    nil  t " -       --  ^     -  —    _-       -  -  -  -         -i        -      -  a  ifcai  I  a       ^^ ^ 

Blaekwell  v.  Orerby. 

nature  of  the  contract,  in  respect  to  the  important  point 
now  investigated*  was  at  all  explained  or  understood  by 
the  witness.  The  defendants  ask  him  no  qnestions  on  that 
pointy  but  leave  the  case  upon  the  vague  terms  used  by 
that  witness.  The  truth,  probably,  is,  that  the  witness, 
as  a  neighbor  and  not  an  adviser,  was  asked  to  write  a 
deed  for  the  parties,  and  that  he  did  not  think  of  enquir- 
ing, whether  it  was  founded  on  an  agreement  for  a  sale, 
or  for  a  security,  nor  they  of  communicating.  The  under- 
standing of  the  matter  by  the  witness,  separated  from  the 
fdCts  on  which  it  was  founded,  is  entitled  to  very  little 
weight,  as  the  instrument  itself  shews,  that  he  had  but  a 
slender  capacity  for  the  task  he  undertook,  beyond  merely 
writing  legibly.  The  testimony  of  the  writer  of  the  deed, 
therefore,  leaves  the  case  much  as  it  would  bo  without 
it,  and  upon  the  paper  by  itself.  Then,  it  is  clear,  that 
the  price  or  alleged  price  was  not  paid  at  the  preparation 
or  the  execution  of  the  deed,  nor  any  security  given  for  it. 
The  defendants  have  given  no  evidence  of  it,  and  have 
not  thought  proper  to  examine  either  of  the  subscribing 
witnesses.  On  the  contrary,  it  is  proved  that  David  Over* 
by  paid  it  afterwards  to  the  constable  in  discharge  of  the 
executions  against  Blaekwell  and  in  his  presence ;  the  lat* 
ter  saying  at  the  time,  that  he  made  Overby  a  deed  of 
trust  for  the  mine,  and  the  other  not  disputing  it  There 
is  also  something  singular  in  the  fact,  that  the  deed  is 
made  to  John  S.  Overby,  as  well  as  to  David ;  inasmuch 
as  he  docs  not  appear  to  have  paid  any  part  of  the  940 
mentioned  as  the  consideration,  and  he  assigned  his  share 
to  David  without  value,  as  far  as  is  expressed  in  the  as- 
signment or  shown  by  proof,  and  he  got  no  part  of  the 
price  paid  by  Lewis,  excepting  that  he  retained  out  of  the 
money  received  from  Lewis  enough  to  satisfy  a  debt  in  his 
bands,  as  constable,  for  collection.  It  is.  under  such  cir- 
cumstances, much  more  than  simply  a  conjecture*  that  he 
became  a  party  to  the  deed  merely  to  obtain  a  security 


48  SUPREME  COtJRt. 


fiiaokwall  V.  Ovrbj, 


by  way  of  indemnity  from  loss  for  indulging  the  plaintiff 
on  Clark's  debt*  and,  therefore,  when  he  got  payment  of 
that  debt,  he  gave  up  all  claim  under  the  deed,  and  as* 
signed  his  naked  legal  title  to  David,  in  order  that  he 
might  make  a  clear  conveyance  to  Lewis.  This  is  forti- 
fied by  the  fact,  that,  upon  the  execution  of  the  deed 
by  the  plaintiff,  John  S.  Overby  did  not  discharge  nor 
take  on  himselfthe  plaintiff's  debt  to  Clark ;  but  he  wait- 
ed  until  the  sale  of  the  mine  to  Lewis,  and  paid  the  debt 
out  of  the  price — both  of  the  defendants  saying,  that  they 
bad  sold  Black  well's  interest  to  Lewis.  It  would  seem, 
then,  almost  certain  that  John  S«  Overby  was  not  a  pur- 
chaser in  this  transaction ;  and  it  follows  that  the  other 
defendant  also  was  not  one. 

The  circumstances  hitherto  adverted  to  receive  great 
additional  force  from  the  indisputable  facts,  that,  after  the 
deed,  the  plaintiff  continued  in  possession,  taking  the  pro* 
fits,  as  he  had  done  before,  and  that,  upon  the  sale  to  Lew- 
is, the  defendants  accounted  to  him  for  the  money  receiv* 
ed.  The  possession,  it  is  true,  was  but  for  a  short  period ; 
but  it  continued  up  to  the  sale  to  Lewis,  and  that  alone 
was  the  reason  for  its  termination.  But  the  continuing 
in  possession  at  all  of  a  gold  mine,  after  the  deed,  without 
a  new  contract,  creates  a  strong  presumption,  that  the 
sale  was  not  absolute.  If  it  had  been,  the  vendor  could 
not  have  thought  of  working  the  mine  afterwards ;  but 
he  would  have  been  stopped  instantly,  just  as  the  plaintiff 
and  the  defendants  all  did,  as  soon  as  a  real  sale  was 
made  to  Lewis.  The  other  fact,  that  the  defendants  paid 
the  plaintiff  the  money  received  from  Lewis,  upon  the  sale, 
puts  the  matter  beyond  doubt,  if  any  remained.  Unex- 
plained,  that  act,  concurring  in  tendency  with  the  other 
circumstances,  completes  the  evidence,  so  as  to  make  it 
irresistible.  The  defendants  felt  the  force  of  it,  and,  when 
they  could  not  deny,  endeavour  to  avoid  it,  by  saying, 
that  it  was  a  gratuity.    But  there  is  n6t  the  slightest 
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proof  in  lopport  of  the  avermetit.  They  do  not  show, 
that  they  accompanied  the  payment  with  any  declaration 
of  the  kind,  so  as  to  afford  some  presumption,  that  the 
plaintiff  received  the  money  on  those  terms.  The  pay* 
menty  therefore,  mast  naturally  be  taken  to  have  been 
made  on  an  acknowledged  right  of  the  plaintiff  to  the 
money — agreeing  with  the  defendant's  declaration  to  the 
witness,  that  the  money  was  got  for  the  plaintiff's  inter- 
est in  the  mine.  And,  upon  the  whole,  the  case  seems 
a  strong  one  for  holding,  upon  presumptions  arising  from 
nndonbted  facts,  that  the  deed  was  unduly  obtained  in 
this  form,  and  declaring  that  it  was  intended  as  a  seen* 
rity  only*  Confirming  the  sale,  as  he  does,  the  plaintiff 
is  entitled  to  the  proceeds,  deducting  what  he  may  owe 
the  defendants  or  either  of  them  on  prior  debts  or  for  ad- 
vances for  him  after  the  deed ;  and  it  must  be  referred  to 
make  the  usual  enquiries  on  those  points. 

Fee  CimiAM.  Decree  accordingly. 


/ 


n 


60  SUPREME   COITllT. 


THOMAS  B.  POWELL  «■  AL.  vs.  MILDRED  A.  T.  POWELL. 

A.  devised  and  beqaeathed  as  follows :  <*lt  is  my  will  and  dMire  that  my 
executors  hereafter  named  dispose  of  such  of  roy  property,  at  public  or 
private  sale,  real  or  personal,  for  the  purpose  of  raising  money  sufficient  to 
pay  my  debts."  Held,  that  by  this  clause,  the  land  is  made  a  primary 
fund,  at  the  discretion  of  the  executors,  for  the  payment  of  debts ;  that  the 
price  of  the  laud  became  pexsoualty  as  soon  as  it  was  sold,  and,  being  * 
primary  fund  for  the  payment  of  debts,  (he  personal  estate  is  not  liable  to 
make  good  to  the  teal  estate  the  amount  that  has  been  so  applied,  and,  if 
any  part  of  the  price  of  the  land  is  undisposed  of,  that  is  now  a  part  of  the 
personal  estate. 

The  testator  then  directs  that  his  property,  remaining  after  paymeut  of  Uis 
debts,  should  be  kept  together  for  the  maiutainance  ol  his  wife  and  unmar- 
ried children,  and  also  for  the  education  of  his  unmarried  children.  The 
widow  made  advances  out  of  her  own  funds  for  the  maintenance  and  edu- 
cation of  her  younger  children  ;  Held,  that  she  was  entitled  to  be  reim- 
bursed out  of  the  geueral  fund. 

The  testator  also  directs  the  balance  of  the  property,  as  above  mentioned,  to 
be  divided  as  follows,  to  wit,  one  share  to  each  of  his  children,  (except  two 
sufficiently  provided  for  in  his  life  time,)  as  they  should  respectively  come 
of  age  or  marry.  Ro«a,  oue  of  the  children,  died  under  age  and  unmarried. 
Held,  that  this  share  must  remain  with  the  common  fund,  uatil  such  timesa 
she  would,  if  liviug,  have  arrived  at  full  age ;  when  it  may  be  called  for  by 
her  personal  representatives,  and  held  subject  to  the  rights  of  her  distri- 
butees. 

Cause  removed  from  the  Court  of  Equity  of  Wake 
County,  at  the  Spring  Term,  1849. 

The  parties  are  the  devisees  and  legatees  of  Jesse  Pow- 
ell, deceased.  Two  of  the  defendants  are  also  executors. 
The  bill  is  filed  to  obtain  a  construction  of  the  will ;  and 
the  plaintiffs  pray  for  an  account,  and  to  have  their  shares 
allotted.  Rosa  Powell,  one  of  the  testator's  children,  dred 
under  age,  and  would  not  now  be  of  age,  if  living.  There 
were  nine   children,  including  Rosa.     The  widow,  Mrs. 
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Mildred  Powell  is  entitled  to  a  child's  share  of  the  per* 
sonalty.    Two  of  the  children  are  fully  advanced  ;  so  that 
the  partition  will  make  eight  shares,  excluding  the  two 
children,  who  have  been  advanced,  and  including  Rosa. 
The  following  is  a  copy  of  the  will  of  Jesse  Powell : 
••  I,  Jesse  Powell,  of  the  County  of  Wake  and  State  of 
North  Carolina!  do  make  and  publish  as  my  last  will  and 
testament  as  follows,  viz :     1st :  It  is  my  will  and  desire, 
that  my  executors,  hereafter  named,  dispose  of  such  of 
JRQy  property  at  public  or  private  sale,  real  or  personali  aa 
they  may  think  best  for  the  interest  of  my  estate,  ior  the 
purpose  of  raising  money  sufficient  to  pay  my  debts. 
£nd :  I  give  unto  my  son,  John  D.  Powell,  two  negro  meo» 
by  name*  AUred  and  Moses,  valued  at  eight  hundred  dol* 
lavB  each  ;  a  woman,  by  name  Rachel,  and  her  two  chil- 
dren,  by  name  Ellen  and  Sidney,  valued  at  twelve  hun« 
dred  dollars,  and  their  increase  from  the  time  I  put  them 
.  in  bis  possessiout  to  him  and  his  heirs  forever.     Also  other 
property  to  the  amount  of  five  hundred  and  seven  dollars. 
All  of  which  will  fully  appear  by  reference  to  my  guar- 
dian book.     All  of  which  said  property  hereby  given 
has  by  him  been  received    and   in    his  possession.--- 
drd :  I^give  unto  my  daughter  Rebecca  A.  Hilliard,  one 
negro  man,  by  name  Henry,  valued  at  eight  hundred  doI« 
lars ;  one  girl,  by  name,  Ellen,  valued  at  six  hundred  dol- 
Jam  ;  a  woman,  by  name,  Cloe,  and  her  three  children^ 
by  name,  Lipsia,  Ailsey,  and  Jane,  valued  at  fourteen 
handred  and  fifty-nine  dollars:  and  their  increase  from 
the  time  of  their  delivery  to  my  said  daughter  Rebeoca. 
Also  other  property  to  the  amount  of  two  hundred  and 
fifty-five  dollars.    AH  of  which  will  fully  appear  by  re« 
ference  to  my  guardian  book,  which  will  show  the  amount. 
All  of  which  said  property  hereby  given  has  been  put  in 
her  possession,  I  give  to  her,  and  her  heirs  forever.    4th : 
After  the  payment  of  my  debts  as  aforesaid,  whatever  of 
m/  caUte  may  remaiui  either  real  or  personal,  expejpt  the 
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property  already  advanced  to  my  son  John  and  daughter 
Rebecca,  I  wish  kept  together  and  managed  by  my  execa* 
tors,  as  they  may  think  best  for  the  maintenance  of  my 
>vife  and  unmarried  children.  I  also  wish  my  wife*  and 
children,  who  are  under  age  or  unmarried,  should  live 
together  and  be  supported  out  of  the  property,  and  at 
tlie  discretion  of  my  executors,  and  my  children  to  be  eda« 
cated  out  of  the  proceeds  of  the  estate  in  hand,  with  an 
education,  at  least,  equal  to  those,  that  I  have  already 
educated,  without  an  extra  charge.  5th :  My  wish  is, 
when  one  of  my  children  marries  or  arrives  to  lawful  age, 
that  my  personal  estate  be  divided  into  one  share  more 
than  there  are  children,  who  have  not  received  their  per- 
tion  of  my  estate,  by  five  discreet  persons  to  be  appointed 
for  that  purpose  by  the  County  Court,  any  three  of  which 
to  act  the  same,  as  if  all  five  were  present ;  and  my  wife 
to  take  her  first  choice  of  lots,  and  then  one  share  to  be 
divided  out  and  given  to  him  or  her,  for  whom  divided  ; 
the  remainder  to  be  kept  together  until  another  arrives  at 
age  or  marries,  and  the  same  proceedings  to  be  had  in 
every  case,  as  they  respectively  arrive  at  age  or  marry. 
I  further  wish  my  wife  to  have  her  share  out  of  my  estate 
at  any  time  she  may  see  proper  to  desire  it.  6th  :  In  case 
my  wife  should  think  proper  to  marry,  I  desire  that  she 
be  allowed  one  third  of  my  real  estate,  if  not  previously 
sold  by  my  executors,  during  her  life,  and  the  balance  of 
my  estate  of  every  description,  (the  land  excepted,)  then 
on  hand,  to  be  divided  between  her  and  all  of  my  children, 
who  have  not  been[provided  for.  Also  after  her  marriage, 
for  my  children  to  remain  with  her,  and  their  respective 
portions  of  my  estate  also,  or  otherwise  to  be  removed 
into  the  hands  of  a  guardian,  as  my  executors  may  see 
proper  and  most  advisable  for  the  interest  of  my  children* 
7th:  At  the  death  of  my  wife,  should  any  land  remain 
unsold,  I  desire  that  my  executors  should  expose  it  at  pub- 
lic sale,  giving  one  or  two  years  credit  with  interest  from 
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the  date  of  sale  ;  and  the  proceeds  arising  tbereFrom  to  be 
equally  divided  between  all  of  my  children,  or  their  law- 
ful representatives.  Also,  every  species  of  property,  ex- 
cept the  negroes,  which  may  remain  belonging  to  my  es- 
tatOf  not  before  disposed  of,  I  desire  to  be  sold,  and  aa 
equal  division  of  the  proceeds  thereof  to  be  equally  made 
between  all  of  my  children  aforesaid,  or  their  lawful  re- 
presentatives.  8th  :  Now,  I  wish  this  my  last  will  to  be 
understood,  that  on  a  final  division  of  my  estate  of  every 
denomination  whatever,  my  children  be  made  equal 
heirs,  share  and  share  alike  ;  and  as  John  and  Rebecca 
have  had  about  sixty  dollars  each  advanced  to  them,  that 
is  not  before  mentioned  in  this  will,  I  wish,  that  each  of 
my  younger  children  to  have  sixty  dollars  allowed  to  them 
extra,  in  the  price  of  a  horse,  valued  to  them  as  in  mo- 
ney ;  and,  if  I  should  advance  any  of  my  children  any 
property  or  money,  after  the  date  of  this  will,  I  shall 
charge  it  to  them  in  my  guardian  book  ;  which  I  wish 
them  to  be  charged  with  on  a  settlement  of  my  estate. 
9th :  I  nominate  and  appoint  my  wife  Mildred  A.  T.  Pow- 
ell, executrix,  and  my  son  John  D.  PowelU  and  my  friend 
John  Ligon,  executors  to  this  my  last  will  and  testament,. 
revoking  all  former  wills  by  me  made. 

**  In  witness  whereof,  I,  the  said  Jesse  Powell,  have 
hereunto  set  my  hand  and  seal  this  12th  day  of  Februa- 
rjt  in  the  year  of  our  Lord  A.  D.  1842.  All  corrections 
made  before  assigned.'' 

The  executors  have  sold  the  land  and  applied  the  pro- 
ceeds of  the  sale  to  the  payment  of  the  debts.  The  fund 
on  hand  consists  mostly  of  negroes.  The  executor  John 
p.  Powell  alleges  in  his  answer,  that  the  debts  are  not 
yet  all  paid  and  remain  a  charge  upon  the  estate.  Mrs. 
Powell,  who  is  also  an  executrix,  alleges,  that  she  is  in 
advance  out  of  her  own  funds  for  the  maintenance  and 
education  of  the  younger  children,  after  applying  the 
profits  of  the  unsold  part  of  the  estate  to  those  purposes. 
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with  the  exception  of  a  large  amount  received  for  the 
hire  of  negroes,  which  has  been  applied  to  pay  the  debts 
of  the  testator. 

The  negroes  have  been  divided  by  an  order  of  the  Court 
below»  into  eight  shares,  and  such  of  the  children  as  are 
married  or  of  age  have  had  their  shares  allotted.  The 
shares  of  the  widow  and  the  children,  who  are  unmarried 
audnnder  age,  remain  in  common.  No  exceptions  are 
fiied  to  the  report  of  the  commissioners  who  made  the  di« 
vision. 

Gr.  W,  Haywood^  for  the  plaintiffs. 
W.  H,  Hat/woodf  for  the  defendants. 

Pearson,  J.  We  think  it  clear,  that  the  will  makes  the 
land  ^primary  fund  for  the  payment  of  debts,  at  the  dls* 
cf  etion  of  the  executors,  which  has  been  properly  exer- 
cised by  selling  the  land  to  save  the  negroes.  The  price 
of  the  land  became  personalty,  as  soon  as  it  was  sold,  and 
being  a  primary  fund  for  the  payment  of  debts,  it  follows, 
of  course,  that  the  personal  estate  is  not  liable  to  make 
good  to  the  real  estate  the  amount  that  has  been  so  ap- 
plied, and  if  any  part  of  the  price  of  the  land  is  undisposed 
of,  that  is  now  a  part  of  the  personal  estate.  This  is  the 
principal  question. 

We  think  the  share  of  Rosa  ought  to  remain  with  the 
common  lund,  until  such  time  as  she  would,  if  living,  have 
arrived  at  full  age,  when  it  may  be  called  for  by  her  per- 
sonal representative,  and  held  subject  to  the  rights  of  her 
distributees. 

The  fund  in  the  hands  of  the  executors  is  liable  for  the 
unsatisfied  debts  of  the  testator,  and  is  also  liable  to  reim« 
burse  Mrs.  Mildred  Powell  for  the  amount  she  is  in  ad- 
vanee  for  the  maintenance  and  education  of  the  younger 
children,  over  and  above  the  profits  received  by  her  and 
applied  to  that  purpose,  to  the  extent,  if  necessary,  of  the 
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negro  hire,  which  has  been  applied  to  the  payment  of 
debts ;  for  the  negro  hire  formed  a  part  of  the  profits  ap« 
plicable  to  the  purposes  of  maintenance  and  education, 
and  its  application  to  the  payment  of  debts  increases  the 
fand  now  on  hand. 

The  report  of  the  commissioners  will  be  confirmed,  and 
a  decree  for  the  plaintiffs  to  receive  the  shares  allotted  to 
them,  subject  to  contribution  for  the  liabilities  above 
stated.  The  costs  will  be  paid  out  of  the  fund  in  the  bands 
of  the  executors. 

Per  Curiam.  Decree  accordingly. 


ELI  MURRAY  4-  AL.  ««.  WILLIAM  OLIVER  j-  AL. 

Adding  a  codicil  to  a  will  it  a  ropublioation,  and  Uio  codicil  briogt  the  wiU  to 
it  aad  makea  it  a  will  from  the  date  of  the  codicil. 

Cause  removed  from  the  Court  of  Equity  of  Caswell 
County,  at  Fall  Term  1848. 

On  the  30th  of  January  1827,  Stephen  Oliver  made  his 
will  in  which  the  residuary  clause  is  as  follows :  *'If  there 
shonld  be  any  remaining,  after  paying  the  moneys  that  I 
am  security  for  him  for,  as  for  the  balance  of  my  estate, 
my  desire  is,  that  it  shall  be  equally  divided  among  the 
whole  of  my  children  during  their  natural  lives.  But  my 
will  18,  that,  if  either  of  them  die  without  a  lawful  heir,  the 
whole  of  the  property  loaned  them  by  me  be  returned  for 
an  equal  division  among  the  rest  of  my  children.''  By  a 
codicil  written  on  the  same  sheet  of  paper,  and  dated  May 
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S8th  1828,  be  says:  **My  will  is,  thatf  when  any  of  my 
children  shall  have  children,  that  are  lawfully  begotten^ 
then  and  in  that  case,  the  property,  I  have  loaned  them, 
shall  be  theirs  in  fee  simple  to  dispose  of  as  they  please.'* 

The  testator  died,  leaving  eight  sons,  who  were  his  on- 
ly children,  and  leaving  a  considerable  number  of  slaves^ 
which  formed  a  part  of  the  residue  of  his  estate,  and  were 
divided  among  the  children. 

In  1647,  the  testator's  son  Robert  died  without  a  child* 
leaving  twelve  slaves,  devised  under  his  father's  wilL 
He  made  a  will,  bequeathing  the  slaves  to  the  defend- 
ants, who  are  two  of  bis  brothers. 

The  plaintiffs,  who  are  the  other  children  of  Stephen  01* 
iver,  and  the  representatives  of  Reuben,  a  son,  who  died, 
leaving  children,  insist,  that,  by  the  will  of  their  father, 
Robert  took  but  a  life  estate,  and,  as  he  died  without  hav« 
ing  a  child,  the  slaves,  by  the  limitation  over,  are  to  be 
divided  among  the  children. 

The  defendants  insist,  that  Robert  had  an  absolute  es« 
late,  and  claim  the  slaves  under  his  will. 

Norwood^  for  the  plaintiffs. 

J.  H.  Bryan  and  T.  B.  Venable,  for  the  defendants. 

P£ABSoir,  J.  Whatever  might  have  been  the  construe* 
tion  of  the  residuary  clause,  had  it  stood  upon  the  orig- 
inal publication  in  1827,  it  is  put  beyond  doubt,  by  the 
republication  in  May  1828,  by  the  codicil  of  that  date. 
For,  by  the  republication,  the  will  is  made  to  speak  and 
operate  from  that  time.  The  act  of  1827,  ch.  7  bad  then 
gone  into  effect,  and  gave  efHcacy  to  the  limitation  over. 
Whatever  doubt  was  once  entertained,  it  is  now  unques* 
tionably  settled,  that  adding  a  codicil  is  a  republication, 
and  the  codicil  brings  the  will  to  it,  and  make  it  a  will 
from  the  date  of  the  codicil.  Much  more  must  it  have 
that  operation  in  putting  a  benignant  sense  on  the  words 
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of  the  will,  so  as  to  make  its  provisions,  in  reference  to 
p^sonal  property,  take  effect. 

Therefore,  it  must  be  declared,  that,  upon  the  death  of 
Robert  Oliver,  withoat  having  had  a  child,  the  slaves,  al« 
lotted  to  him,  and  their  increase,  under  the  will  of  his  fa- 
ther, belonged  to  his  surviving  brothers,and  the  present  re* 
presentativesof  Reuben,  who  died  leaving  children.  There 
must  be  a  decree  for  a  division  accordingly,  and  for  an 
account  of  the  property,  since  the  death  of  Robert. 

Paa  CuBXAM.  Decree  accordingly* 


THOMAS  R.  STEPHENS  vs.  JOHN  HARRIS  4-  AL. 

Though  a  volanUry  bond  is  gwid  between  the  parties,  in  this  Court  as  woll 
ta  at  lair,  yet,  In  the  ooorso  of  administration,  it  is  to  bo  poitponod  to  as/ 
jQit  dobis ,  though  duo  by  simplo  contract. 

JBqnity  regards  it  as  a  fraud,  to  give  a  lol notary  security,  which,  by  its  focm, 
gets  a  preference  to  a  just  debt,  and,  therefore,  interposes  to  preyent  tho 
preference,  in  whatoTer  way  it  may  become  necessary  to  effect  that  end. 
So  that,  if  the  Toluntary  obligee  receiTO  the  money  from  the  executor,  tho 
real  creditor  may  file  his  bill  to  be  satisfied  out  of  tho  money,  if  bo  cannot 
otborwiso  get  his  debt,  and  if  tho  creditor  has  the  fund  in  his  possession,  ho 
may  retain  it  in  satisfaction* 

Cause  removed  from  the  Court  of  Equity  of  Person 
County,  at  the  Fall  Term  1848. 

The  plaintiff  alleges,  that  he  is  the  illegitimate  child 
of  Anderson  Harris :  and  that  his  father  had  lent  to  the 
defendant,  W.  J.  Hamlett,  the  sum  of  9838  94,  and,  being 
disposed  to  make  a  provision  for  him,  took  from  the  said 
Hamlett  a  bond,  made  payable  to  the  plaintiff  for  thai 
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sonij  and  delivered  it  to  his  mother,  Joan  Stephens,  for;Uia 
ase  and  benefit.  He  states,  that,  subsequently,  it  w^  by 
)iU  mother  delivered  to  his  father  for  collection,  who  lost 
it,  and  shortly  thereafter  died  ;  and  that  John  Harris,  his 
Xieither,  administered  on  his  estate,  and  took  from  W.  J. 
Hamlett  a  bond  for  the  money  so  lent  him  in  his  own  nam(e» 
as  such  administrator,  and  claims  to  hold  it  as  assets  pf 
the  estate  of  Anderson  Harris. 

The  defendant,  John  Harris,  denies,  that  he  has  any 
knowledge  of  the  making  of  the  bond  of  W.  J.  Hamlett 
payable  to  the  plaintiff,  and,  if  it  was  made,  he  denies  it  was 
ever  delivered  to  the  plaintiff,  or  to  any  one  for  him.  He 
alleges  the  facts  to  be,  as  he  had  heard,  that  Anderson 
Harris  was  convicted  in  the  Superior  Court  of  Person 
County  for  an  offence,  for  which  the  Court  sentenced  him 
to  be  imprisoned  three  months  and  pay  a  fine  of  $300 ; 
and  that  to  evade  the  payment  of  the  fine,  he  made  the 
loan  spoken  of  to  Hamlett,  and  took  the  bond  payable  as 
stated.  He  further  states,  that  at  the  time  the  loan  was 
made  to  Hamlett  and  the  bond  taken,  Anderson  was  very 
largely  indebted  to  him,  for  rents  of  lands  and  money  lent 
him,  to  an  amount  much  larger  th^n  the  bond  in  oontro- 
versy,  and  that,  after  paying  the  just  debts  of  the  intest-ate, 
Anderson,  there  will  not  be  assets  to  an  amount  exceed* 
ing  $175. 

Gilliam,  for  the  plaintiff. 

E.  6.  Rcade  and  Norwood,  for  the  defendants. 

Nash,  J.  We  are  satisfied  from  the  evidence»  that  th^ 
bond  made  by  W.  J,  Hamlett  to  the  plaintiff  was  de.liv« 
ered  to  his  mother  for  him,  and  was  intended  to  enable 
Anderson  Harris  to  evade  the  payment  of  the  fine,  impos* 
ed  upon  him  by  the  Court  on  his  conviction,  and  that  it 
was,  therefore,  fraudulent  and  void  as  to  the  State ;  but 
the  fine  and  the  costs  of  the  prosecution  kave  been  p^id, 
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and  the  state  is  not  making  any  complaint.  Bat«  al- 
though the  debt  due  the  State  is  paid,  still,  as  the  bond, 
or  the  money  secured  thereby,  was  a  gift  by  Anderson 
Harris  to  the  plaintiff,  it  is  void  as  to  the  creditors  of  tho 
donor ;  yet  it  is  binding  on  Harris,  and  on  the  defendants, 
who  stand  in  his  shoes.  The  defendant  Hamlett  is  also 
bound  to  make  it  good*  At  the  time  he  gave  the  second  bond, 
to  John  Harris,  the  administrator  of  Anderson  Harris,  he 
knew  the  original  bond  was  the  property  of  the  plaintifT. 
John  Harris,  however,  in  his  answer  alleges,  that  his  son 
Anderson  was,  at  the  time  of  the  gift  of  the  Hamlett  bond 
to  the  plaintiff,  largely  indebted  to  him  and  that  those  debts 
are  unpaid  ;  and  that  there  are  not  assets  sufficient  to  pay 
what  was  due  him,  over  and  above  the  Hamlett  bond. 

There  roust  be  a  reference  to  the  master  to  take  an 
account  of  the  assets  of  Anderson  Harris,  which  came 
to  the  hands  of  his  administrator,  John  Harris,  the  amount 
of  the  debts  due  from  the  estate,  and  particularly  the 
amount  of  the  debt  due  from  the  estate  to  John  Harris^ 
and  how  due. 

RuFFiN  C.  J.    The  plaintiff  would  be  entitled  to  recover 
from  the  defendant  Hamlett,  upon  the  single  ground  of 
the  bond,  which  he  gave  payable  to  the  plaintiff,  and  the 
loss  of  it,  as  admitted  in  the  answer  ;  and,  if  he  had  sued 
him  by  himself,  it  is  not  seen  how  that  defendant  could 
have  raised  any  question  as  to  the  rights  of  the  creditors 
of  Anderson  Harris*     But,  as  the  two  defendants  came  to 
an  arrangement  between  themselves,  whereby  the  fund 
to  which  the  plaintiff,  as  obligee  in  the  bond,  is  entitled* 
has  been  placed  in  the  hands  of  the  defendant  Harris, 
and  the  plaintiff  has  framed  his  bill  upon  the  idea  of  fol« 
lowing  that  fund,  that  defendant  must  be  allowed  to  at* 
sert  any  claim  upon  the  fund  in  this  suit,  which  he  might 
do  in  a  bill  by  him  against  the  plaintiff,  if  be  had  himself 
received  the  money  from  the  obligor,  Hamlett.    Now,  al- 
though a  voluntary  bond  is  good,  between  the  parties,  in 
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this  Court  as  well  as  at  law  ;  yet  it  has  been  long  settled* 
that  in  the  course  of  administration  it  is  to  be  postponed 
to  any  just  debts,  though  due  by  simple  contract.*- 
Powell  V.  Jones,  1  Eq.  Cas.  Abr.  84.  Lechmere  v.  Car* 
lisle,  3  Pr.  Wms.  211  ;  Cray  v.  Rooke,  For.  Rep.  15S. 
Equity  regards  it  as  a  fraud  to  give  a  voluntary  security, 
which  by  its  form  gets  a  preference  to  a  ju8t  debt*  and, 
thereforet  interposes  to  prevent  the  preference.  It  folio ws, 
that  it  will  interpose  in  whatever  way  it  may  become  nec- 
essary to  effect  that  end  ;  and,  therefore,  that,  if  the  vol*, 
untary  obligee  receive  the  money  from  the  executor,  the 
real  creditor  may  file  his  bill  to  be  satisfied  out  of  the 
money,  if  he  cannot  otherwise  get  his  debt.  The  same 
reason  applies  with  equal  force  to  the  voluntary  assign- 
ment of  an  obligation  or  a  debt,  as  to  a  debtor's  own  vol- 
untary obligation.  Therefore,  the  defendant  Harris,  as  a 
creditor  of  Anderson  Harris,  might  maintain  a  suit 
against  the  present  plaintiff  for  satisfaction  out  of  his 
debtor's  bounty,  if  it  were  in  the  plaintiff's  hands.  And 
it  is  the  necessary  consequence,  that,  having  the  funds  in 
his  own  hands,  he  has  the  right  to  retain  out  of  it  what 
will  pay  his  demand,  if  there  be  no  other  assets.  The 
principle  of  law  involved  in  the  case  seems  to  be  simple 
and  clear  enough ;  and  the  doubt,  probably,  is,  whether 
the  sums  now  demanded  as  debts  from  the  son  were  not 
advancements  to  him.  That  question,  however,  will  arise, 
when  it  is  known,  what  debts  the  son  owed  the  father, 
and  what  assets  the  latter  has,  as  administrator  of  the 
son,  and  how  the  same  have  been  administered  ;  as  to  all 
nvhioh  there  must  be  a  reference  to  make  the  usual  en* 
quiries. 

Feb  Curiam.  Decree  accordingly. 
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The  Aet  of  Anembly,  Rev.  Stat.  ch.  64,sec.  33»  whioh  anthorisee  goardianei 
who  have  been  appointed  in  Bootber  Slate,  to  orphane  who  hare  removed 
to  that  State  and  have  guardians  here,  to  demand  and  receive  of  the  latter 
the  eatate  of  the  wards,  doee  not  apply  to  teatamentary  gaardiane  appointed 
ill  this  SUte. 

Cause  removed  from  the  Court  of  Equity  of  Edgcombe 
County,  at  the  Spring  Term  1849. 

Joseph  R.  Lloyd  died  in  1841,  leaving  a  widow  and 
four  infant  children ;  to  whom,  by  his  will,  he  gave  all 
his  estate,  real  and  personal,  equally  to  be  divided  be- 
tween them»  with  a  power  to  his  executor  to  sell  the  real 
estate  and  convert  it  into  money  for  the  purpose  of  divis* 
ion.  By  the  will  the  defendant,  Mordecai,  was  appointed 
testamentary  guardian  of  the  four  children*  ''to  rear  and 
educate  them  in  the  State  of  North  Carolina."  The  ex- 
ecutor administered  the  estate,  and  delivered  to  the  de« 
fendant,  as  guardian  of  the  four  infants,  about  thirty  slaves 
and  about  twenty  thousand  dollars  in  cash,  arising  chiefly 
from  the  sale  of  land. 

In  1845,  the  widow  removed  to  Louisiana,  where  she 
had  resided  before  her  marriage,  and  married  a  second 
time,  and  has  since  resided  there  ;  and  during  the  past 
year  the  children  were  taken  by  their  mother  to  that  State 
to  reside  with  her — the  eldest  being  about  twenty,  and 
the  youngest  nearly  fourteen  years  of  age.  In  November 
1848,  a  maternal  uncle  of  the  children  was  appointed,  by 
a  Court  in  Louisiana,  Dative  Tutor  to  them — an  office,  it 
is  said,  which  is  the  same  there  as  that  of  guardian  ap- 
pointed by  a  Court  in  this  State  ;  and  the  Tutor  duly  en- 
tered into  bond  in  the  sum  of  (60,000,  with  sufficient  sure* 
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tieSy  for  the  faithful  discharf^^e  of  his  duties  and  account- 
ing for  the  estates  of  his  wards.  This  bill  was  then  filedi 
stating  that  the  children  will  be  better  thken  care  of  by 
their  mother,  than  ihey  can  be  in  this  State,  and  also  that 
their  estates  will  be  more  productive  in  Louisiana  than 
here,  because  the  protits  of  negroes  there  are  greater,  and 
the  interest  of  money  higher  ;  and  praying  that  the  de« 
fendant  may  be  decreed  now  to  account  and  deliver  the 
•laves  and  pay  the  money,  belonging  to  the  infants,  to 
their  Louisiana  guardian. 

The  defendant  answers,  that  he  believes  it  will  be  for 
the  advantage  of  his  wards  to  grant  the  prayer  of  the  bill, 
and  that  he  submits  it  may  be  done,  if  the  Court  deem  it 
lawful,  so  that  he  can  be  protected  in  delivering  over  the 
estate, 

B,  F.  Moore,  for  the  plaintiff. 
/.  JBT.  Bryan,  for  the  defendant. 

RuFFi2f,  C.  J.  We  think  the  object  of  these  parties  can«^ 
not  be  legally  efiected,  as  it  seems  to  us,  that  a  testa- 
mentary guardian  cannot  be  displaced  in  this  manner.  It 
need  not  be  questioned,  that  the  domicil  of  an  infant  may 
generally  be  changed  by  the  removal  of  the  mother  to 
lUiotber  State  and  carrying  the  infant  with  her  ;  and  that» 
in  soch  a  case,  the  act  of  1820,  Rev.  Stat.  Ch.  54  Sec.  23 
requires  an  executor,  or  guardian,  appointed  by  a  Court 
in  this  State,  and  having  the  estate  in  possession,  to  ac- 
count with  a  guardian  appointed  in  the  State  of  the  in- 
fant's residence.  But  we  think  a  testamentary  guardian  is 
not  within  the  purview  and  meaning  of  the  act.  It  is 
true,  that  the  terms  of  the  act  are  broad  enough  to  cover 
the  case,  as  it  speaks  of  guardians  generally,  and  there  is 
no  express  exception  therein  of  testamentary  guardians. 
Bnt  it  would  seemi  that  the  exception  must  be  implied  from 
ibe power  conferred  by  the  law  on  a  father  "to  dispose 
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of  the  castod/and  taition"  ofhis  infant  child  and  the  man* 
agement  of  the  estate.     After  giving  such  a  po\ver«  and 
when  the  father  of  a  child,  residing  here,  appoints  a  gaar* 
dian  and  thereby  confers  on  him  the  custody  and  tuition 
of  the  child  here — expressly  directing  in  this  case,  indeed, 
that  the  child  shall  be  reared  and  educated  in  this  State 
by  the  testamentary  guardian — it  seems  impossible  to  sup* 
pose  the  law  could  mean  to  allow  any  person  whatever 
to  change  the  custody,  tuition,  or  domicilofthe  child,  un« 
less  in  the  single  case,  where  the  guardian  was  wasting 
the  estate,  or  otherwise  demeaning  himself  improperly. 
Suppose  the  father  to  direct  particular  investments  in 
stocks,  or  loan?,  or  lands  in  this  State.     It  cannot  be  im« 
agined,  that  the  legislature  intended  to  interfere  with 
those  special  provisions  and  trusts,  by  allowing  them  to 
be  defeated  by  any   one  who  could  manage  id  get  the 
ehild  into  another  State,  and  procure  a  guardian  to  be 
appointed  there  for  him.     It  is  plain,  that  it  was  the  very 
object  of  this  father  to  prohibit  the  removal  of  his  chit* 
drvn  from  this  State  on  any  pretence ;  and  the  probabili^ 
ty,  from  the  circumstances,  is,  that  his  objection  was  di* 
rected  against  their  present  domicil  in  the  particular* 
He  thought  there  was  more  in  what  he  deemed  the  prop- 
er  nartare  and  tuition  ofhis  children,  in  the  proper  place, 
and  ander  a  fit  person,  than  in  the  rapid  accumulation  of 
their  property  during  the  short  period  of  their  infancy.  In- 
deed, such  are  always  the  views  of  a  father,  who  ap* 
points  a  guardian  for  his  children,  instead  of  leaving  the 
selection  to  the  Courts  from  time  to  time.    It  seems  to  us, 
that  the  act  in  question  did  not  mean,  in  the  least,  to  im* 
pair  that  privilege  of  a  father — especially  through  the 
agency  of  the  courts  of  another  State,  acting  upon  infants 
improperly  carried  within  their  jurisdicticn,  in  opposition 
to  the  will  and  lawful  directions  of  the  father.    This,  we 
have  said,  should  be  implied  from  the  nature  of  the  case, 
notwithstanding  the  jgoncral  term,  *' guardian,"  u^cd  in 
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the  aot.  Bat  that  implication  is  so  fortified  by  other  pro« 
visions  in  the  act,  as  to  become  almost  a  necessary  one« 
For  example,  the  6th  section  authorises  the  Superior  or 
County  Courts  to  appoint  a  guardian  to  take  charge  of 
the  estate  of  an  infant,  whose  father  is  alive,  and  resi- 
dent  here*  But  clearly,  in  such  a  case,  a  guardian  ap* 
pointed  abroad  would  not  supersede  the  one  appointed 
here.  There  must,  then,  be  some  limitation  on  the  sense* 
in  which  the  term,  ''  guardian,''  must  be  received  in  the 
act ;  and«  as  we  conceive,  this  case  of  a  guardian  ap« 
pointed  by  the  father  furnishes  another  instance  of  itt 
The  act  says,  a  guardian  of  an  orphan  '*  regularly  ap« 
pointed  in  the  SState  where  heresides'^  may  call  an  executor 
or  guardian  here  to  account.  But  whom  can  our  law 
deem  guardian  "  regularly  appointed''  in  such  a  case  T 
Surely  those  were  not  intended,  who  could  not,  aooording 
to  our  law,  be  appointed  by  our  own  Courts.  Now,  the 
statute  confers  the  power  upon  our  Courts  **  to  appoint 
guardians,  where  hone  have  been  appointed  by  the  fath- 
er,"  and  in  that  case  only,  unless  in  the  case  of  an  vn* 
faithful  guardian,  according  to  the  18th  section.  If,  in 
this  case,  our  Courts  were  to  appoint  a  guardian  for  the 
children,  the  appointment  would  be  without  authority  or 
validity ;  and  it  seems  contrary  to  every  sound  principle  of 
construction,  to  allow  a  general  term  in  a  statute  so  to  op- 
erate, as  to  make  the  legislature  confer  on  a  foreign  juris* 
diction  an  authority,  which  is  expressly  denied  to  our  own 
tribunals  by  the  same  statute,  and  which  cannot  be  exer* 
eised  by  either  tribunal,  without  impugning  powers  ex* 
pressly  conferred  thereby  on  the  father  and  bis  nominee 
exclusively*  In  such  a  case  the  orphan  cannot  be  right- 
fully taken  from  the  guardian  here  and  carried  abroad ; 
and  therefore  our  law  cannot  deem  one,  there  appointed, 
to  be  a  lawfully  and  regularly  appointed  guardian* 

Vi;ii  Cuj^iAM*  Bill  dismissed. 
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la  an  injdnctioa  ease,  if,  apon  the  hoaring  of  the  anturer,  the  ttatemenla  ara 
at  to  leave  in  the  mind  of  the  Conrt  a  reasonable  doabt,  whether  tha 
''a  equity  is  snffieiently  answered,  the  iojaoction   will  not  be  dis* 

solved,  hot  will  be  oontinned  to  the  hearios^. 
Where  A,  upon  a  good  cousideration  gave  to  B.  a  power  of  attorney  to  prose* 

ante  a  snit  at  law  in  the  name  of  A.  bnt  for  the  benefit  of  B.,  B.  indemnl* 

lying  A.  against  all  responsibilKy  for  the  costs,  a  Court  of  Equity  will  enjoili 

A.  inm  dismissing  the  suit. 
The  eases  of  JistiMs  t.  Lemley,  3  Ire.  Eq.  278,  Mullen  y.  Wathburn,  3  Ire, 

£q.  161 1  and  State  y.  Skinner,  3  Ired.  564,  cited  and  approved. 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity,  of  Sampson  County,  at  the  Spring  Term  1849« 
his  Honor  Judge  Caldwell  presiding. 

This  was  an  injunction  bill  filed  in  May  1848*  The 
plaintiffs,  Malcolm  Munroe  and  David  B.  Melvin,  execa* 
tor  of  Robert  Melvin,  allege  in  their  bill,  that  one  Wiley 
M.  Fort  was  a  constable  in  the  County  of  Bladen  in  the 
year  1889 ;  that  the  said  Malcolm  and  Robert  were  sure* 
ties  to  his  official  bond  :  that  the  defendant  William  Mc« 
Intyre  placed  sundry  papers  in  the  hands  of  the  said  Wiley 
M.  Fort,  as  constable,  for  collection,  among  which  was  a 
note  under  seal  made  by  one  William  Reeves  and  Thomas 
Fort  payable  to  the  said  William  Mclntyre  for  the  sum 
of  071  04,  one  day  after  date,  and  dated  the  14th  of  Jan* 
nary,  1840 ;  that  the  said  note  was  put  into  hands  of  the 
said  Wiley  Fort  on  the  same  day  it  bears  date ;  that, 
without  taking  any  steps  to  collect  the  said  note,  the  said 
Wiley,  early  in  the  month  of  February,  1840,  absconded, 
leaving  the  said  note,  which  was  taken  possession  of  by 
the  said  Malcolm  and  Robert.  And  the  bill  further  alleges, 
that  the  said  Malcolm  and  Robert,  feeling  it  their  duty  to 
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do  SO,  instituted  a  suit  against  the  said  William  Reeves 
and  Thomas  Fott  for  the  recovery  of  the  said  debt,  in  the 
name  ofthe  said  William  Mclntyre,  and  obtained  a  judg- 
ment, from  which  judgment  an  appeal  was  taken  to  the 
County  Court  of  Bladen  ;  that  while  the  suit  was  pending 
in  this  Court,  the  said  William    Mclntyre,  through  his 
attorney,  Thomas  L.  Hybart,  Esquire,  who  was  duly  au* 
thorized  to  act  as  such  by  the  said  Mclntyre,  applied  to 
the  suid  Malcolm  and  Robert  for  payment  of  his  said  claim 
on  Reeves  and  Fort,  and  it  was  agreed  between  the  said 
Hybart,  as  attorney  for  the  said  Mclntyre,  and  the  said 
Malcolm  and  Robert,  that  the  latter  would  pay  the  said 
Mclntyre  the  amount  of  his  claim,  upon  his  transferring 
to  them  his  interest  in  it,  but  as  there  was  a  suit  pending 
on  It,  no  legal  transfer  could  be  made,  without  afiecting 
the  plaintiffs  right  to  recover  therein  ;  that  it  was  there- 
fore agreed  that  Mclntyre  should  execute  to  the  said  Mai* 
colm  and  Robert  a  power  of  attorney  to  carry  on  the  said 
suit,  in  the  name  of  the  said  Mclntyre,  for  the  use  and 
benefit  of  the  said   Malcolm  and  Robert ;  that  the  said 
Malcolm  and  Robert  accordingly  gave  to  the  said  Thomas 
L.  Hybart.  as  attorney,  their  promissory  note  payable  to 
the  said  Mclntyre  for  the  amount  of  the  said  claim  ;  that 
the  said  Hybart  in  return  brought  and  delivered  to  the 
said  Malcolm  and  Robert  a  power  of  attorney  signed  and 
5:ealed  by  the  said  Mclntyre  and  witnessed  by  the  said  Hy- 
bart, authorizing  the  said  Malcolm  and  Robert  to  prose* 
cute  the  said  suit  jn  the  name  of  the  said  Mclntyre,  but 
for  the  use  and  benefit  of  the  said  Malcolm  and  Rob« 
erf,  and  that  the   said    Malcolm  and  the  executors   of 
the  said  Robert,  after  his  death,  executed  and  delivered 
to  the  said  attorney  of  Mclntyre,  their  bond,  conditioned 
to  indemnify  him  against  nllliability  for  the  costs  of  the 
said  suit.     The  bill  further  charges,  that  the  said  suit  was 
pending  for  many  terms  in  the  County  Court  of  Bladen, 
where  it  was  tlecided  in  favor  ofthe  plaintiff;  that  the  de* 
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fendants  appealed  to  the  Superior  Court,  and  the  cauae 
was  remoTed  on  affidavit  to  the  Superior  Coart  of  Samp* 
•oa  Coanty ;  that  at  the  Spring  Term  1846  of  the  said 
Coorty  the  plaintiffs  being  fully  ready  for  trial,  the  said 
Mcfntyre  refused  to  let  the  trial  proceed,  and  intimated 
his  purpose  to  dismiss  the  suit.  And  the  plaintiffs  allsge* 
that  they  fear  the  said  Mclntyre  will  carry  this  threat  into 
execution*  unless  prevented  by  the  interposition  of  this 
Court  It  is  further  stated  in  the  bill,  that  Robert  Melvio 
is  dead,  and  the  plaintiff,  David  B.  ]Vlelvin,is  his  sole,  sur* 
▼ivinsT  executor.  The  bill  then  prays  for  an  injunction 
and  for  general  relief* 

The  injunction  was  granted. 

At  the  Fall  Term  184S  of  Sampson  Court  of  Equity, 
the  defendant  Mclntyre  filed  his  answer.  The  answer 
admits,  that  the  defendant  placed  in  the  hands  of  Wiley 
M.  Fort,  constable,  the  note  described  in  the  plaintiffs'  bill, 
that  the  said  note  has  been  paid  to  him,  and  that  he  has  not 
now,  nor  has  he  had  since  the  year  1841,  any  claim  against 
Reeves  or  Fort  It  avers  that  the  defendant  never  in* 
stitttted  any  suit,  nor  authorized  one  to  be  instituted,  ii| 
Bladen  or  elsewhere,  against  the  said  Reeves  and  Port 
Itiuiys  that  the  defendant's  regular  attorney  and  legal 
adviser  was  Thomas  L.  Hybart,  who  had  the  manage* 
ment  of  his  claims.  The  defendant  then  states  in  his  an* 
swer,  that,  if  he  ever  executed  the  particular  power  of 
attorney,  set  out  in  the  bill  as  of  the  date  of  April  7, 1641^ 
whioh  he  by  no  means  admits,  but  puts  the  plaintiff  to 
strict  proof  thereof,  then  the  defendant  declares  that  it 
was  not  read  to  him  nor  read  over  by  him, and  musthavc 
been  «ig^ed  upon  the  application  of  Mr.  Hybart,  with  the 
impression  on  the  mind  of  the  defendant,  that  it  was  some 
paper  connected  with  his  business  necessary  to  be  signed, 
and  in  total  ignorance  of  its  contents ;  and  the  defendant 
avers  that  it  was  not  delivered  when  signed,  nor  for  four 
mooAs  thereafter,  for  the  defendant  has  in  his  posiession 
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-an  application  in  writing  under  date  of  the  7th  of  AagOfil, 
1841,  from  Robert  Melvin,  requesting  the  defendant  lo 
execute  a  power  of  attorney  to  the  said  Melvin  and  the 
complainant  Malcolm,  to  enable  them  to  sue  on  the  note 
of  William  Reeves  and  Thomas  Fort,  which  had  beta 
paid  and  satisfied.  The  answer  further  states,  that,  in 
the  year  1841,  the  defendant  was  surprised  to  learn  that 
a  suit  was  pending  in  Bladen  County  Court,  and  another 
in  Bladen  Court  of  Equity  against  William  Reeves  and 
Thomas  Fort, at  the  instance  of  the  defendant ;  that  the  de« 
fendant  had  no  knowledge  of  the  institution  of  tliese  suits, 
until  informed,  as  is  admitted  in  the  plaintiffs'  bill,  that  Ro- 
bert Melvin  and  Malcolm  Monroe  had  taken  upon  them* 
selves  to  use  his  name,  without  his  consent,  and  therefore 
directed  his  said  attorney  to  dismiss  the  suit  forthwith* 
The  answer  further  alleges  that  the  debt  of  Reeves  had 
been  paid  to  the  defendant  by  the  said  Uybart,  but  bow 
collected  and  of  whom  the  defendant  is  totally  ignorant, 
and  the  defendant  has  now  no  claim  against  Reeves ;  that 
when  the  payment  was  made,  not  a  word  was  said  of  any 
purchase  of  the  note  or  assignment  thereon,  but  the  pay- 
ment was  made  as  a  payment  and  discharge  of  the  debt. 
The  defendant  then  denies,  that  he  ever  authorized  Uybart 
lo  make  any  contract  or  agreement  whatever  with  Robert 
Melvin  or  Malcolm  Monroe,  touching  the  use  of  bis  name 
in  any  suit  against  Reeves  and  Fort,  or  either  of  them* 
The  defendant  then  states  that  he  was  amazed  to  find, 
that  the  suit,  which  he  ordered  Mr.  Hybart  to  dismiss,  was 
stili  pending,  having  been  taken  to  the  Co.unty  of  Samp- 
son from  the  County  of  Bladen,  and  he  admits  he  author- 
ized Mr.  Dobbin,  an  attorney  at  law,  to  dismiss  it,  and  he 
•til!  insists  upon  his  right  to  do  so.  He  avers  that  the 
bond  of  indemnity,  of  which  the  plaintiffs  speaks,  was 
never  delivered  to  the  defendant ;  that  Mr.  Hybart  was 
not  authorized  to  take  such  bond  and  never  communica* 
ted  the  fact  to  the  defendant,  and  that,  although  the  plain* 
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tiis  allege  its  execatioD  in  1846»  the  defendant  never 
keard  of  it  nor  saw  it,  until,  after  the  filing  of  this  bill,  it 
was  foimd  among  Mr.  Hybart's  papers. 

The  defendant  says  he  is  advised,  that,  if  the  paper* 
Wider  the  date  of  April  7th,  1841,  is  genuine  and  binding 
cpon  him,  still,  as  it  was  coupled  with  no  interest  in  Mel« 
vin  and  Monroe,  and  they  were  under  no  liability  what* 
ever  fer  Reeves  and  Fort,  nor  at  all  interested  in  the  note, 
it  was  a  mere  naked  power,  appointing  them  the  attorneys 
and  agents  of  the  defendant  to  conduct  a  suit,  and,  as 
aaeh,  it  was  revocable,  and,  in  point  of  fact,  was  revoked 
by  the  order  to  dismiss  in  July  1841,  of  which  Melvin  and 
Monroe  had  notice. 

Upon  the  coming  in  of  the  answer,  the  defendant  moved 
for  a  dissolution  of  the  injunction,  which  motion  was  re» 
fosed  and  the  injunction  continued  to  the  hearing.  From 
this  interlocutory  order,  the  defendant,  by  leave,  appealed 
to  the  Supreme  Court. 

Sirange,  for  the  plaintiffs. 

W.  Winslow,  for  the  defendant. 

Nash,  J.  It  is  a  well  established  rule  in  Equity,  that 
where  an  answer  to  a  bill,  praying  for  an  injunction,  ful* 
ly  denies  the  plaintiff's  equity,  the  injunction  must  be  di&* 
solved.  To  have  this  effect,  however,  the  whole  equity 
must  be  denied.  The  statements  of  the  answer  must  be 
credible  and  exhibit  no  attempt  to  evade  the  material 
charges  of  the  bill.  Sharpe  v.  King,  3  Ired.  Eq.  402.  If 
upon  the  hearing  of  the  answer,  the  statements  are  such 
as  to  leave  in  the  mind  of  the  Court  a  reasonable  doubt, 
whether  the  plaintiff's  equity  is  sufficiently  answered,  the 
isjunotion  will  not  be  dissolved,  but  continued  to  the  hear* 
•jog«  James  v.  Ijctrdcy^  2  Ire.  Eq.  278.  Mullen  v.  Wash* 
buruj  3  Ire.Eq.  161. 
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it  is  impossible  in  this  case  to  say,  that,  if  all  the  faeti 
Set  forth  in  the  defendant's  answer  be  triie»  the  wlMde 
equity  of  the  plaintiffs  is  denied,  or  that  we  have  no  doabt 
on  the  subject.  The  answer  is  so  drawn*  whether  from 
haste  or  some  other  cause,  we  cannot  tell,  that  it  camuH 
hdiVe  the  effect  desired  by  the  defendant.  It  is  unsatis* 
factory,  and  is,  apparently,  evasive — in  no  one  inslaate 
meeting  the  averments  of  the  bill,  with  a  direct  responspt 
and  in  some  material  matters  giving  no  reply  whatemr* 
Thus  the  plaintiffs  state  that  Monroe  and  R.  Melvin  wera 
the  sureties  of  the  constable,  Willey  M,  Fort,  on  his  official 
bond — the  answer  neither  admits  nor  denies  it ;  that  Fort 
ranaway,  and  that  they  were  held  liable  by  him,  the  de* 
fendant,  for  the  amount  of  the  Reeves  and  Fort  note — it 
makes  no  reply.  In  several  other  parliculars  it  is  defeo* 
tive  in  fulness  and  frankness,  and  is,  therefore,  unsatisfae* 
tory.  For  these  reasons,  alone,  the  injunction  ought  not 
to  be  dissolved.  But  enough  does  appear  on  the  answer 
to  entitle  the  plaintiSs  to  that  aid  from  the  Court,  which 
they  seek.  The  equity  of  the  plaintiffs  is,  that,  as  sure- 
ties of  the  constable.  Fort,  on  Us  official  bond,  they  paid 
to  the  defendant,  at  his  request,  the  amount  of  the  Reeves 
and  Fort  note  ;  and  that,  under  an  agreement  made  by 
them  with  Mr.  Hybart,  the  defendant's  attorney,  that  he 
would  procure  from  the  defendant  a  power  of  attorney 
authorising  them  so  to  do,  they  had  instituted  a  suit  in  the 
name  of  the  defendant  against  Reeves  and  Fort  to  reim* 
barse  themselves ;  which  suit  the  defendant  threatens  to 
dismiss.  The  answer  admits,  that  Mr.  Hybart  was  the 
defendant's  attorney  to  collect  the  money  due  on  the  not^ 
— *that  it  was  collected  and  paid  over  by  Mr.  Hybart  to 
iiim ;  and  that  he  has  not,  since  its  payment,  had  any 
tIMm  upon  the  note  upon  Reeves  and  Fort ;  and  it,  sob* 
tMantialiy,  admits,  that  the  defendant  did  execute  a  powet 
of  attorney  to  the  plaintiffs  Monroe  and  Robert  Melvin* 
This  power  of  attorney  is  filed  in  the  cause  as  an  exhibit, 
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and  is  witnessed  by  the  defendant's  attorney,  Mr.  Hybartt 
and  fully  aathorized  the  use  of  bis  name  by  the  sureties 
of  the  constable  in  the  suit  they  had  brought.  The  de? 
fendant  then  has  no  claim  upon  Reeves  and  Fort  upon 
their  note,  and  it  is  a  matter  of  no  importance,  that  Mr. 
Hybart  neglected  to  tell  him,  from  whom  he  received  tho 
money — against  the  costs  of  the  suit  he  is  indemnified^ 
for  the  deliver}'  of  the  bond  of  indemnity  to  Mr.  Hybart 
was  a  delivery  to  him.  The  defendant  further  admits, 
that  he  had  directed  Mr.  Dobbin  to  dismiss  the  suit  at 
law*  This  he  had  a  clear  legal  right  to  do,  being  the 
plaintiflf  of  record.  It  is  a  power,  however,  the  exercise 
of  which  a  Court  of  Equity  will  not  permit,  under  the  oir^ 
cnmstances  of  this  case.  It  will  not  suffer  the  defendant 
to  interpose  his  mere  legal  right,  to  prevent  the  plaintiffs 
from  their  endeavor  to  ascertain  their  rights*  8  Sto.  Eq. 
Sec.  903. 

The  equitable  right  of  the  plaintiffs  to  the  aid  they  ask, 
is  not  shaken  by  the  statements  of  the  answer,  but  is 
rather  strengthened  and  confirmed  by  the  manner  in 
which  the  averments  of  the  bill  are  answered.  The  at* 
tempt  of  the  defendant  to  dismiss  the  suit  at  law,  is  ea« 
prieioQs,  unjust  and  iniquitous. 

We  see  no  error  in  the  interlocutory  order  appealed 
from. 

RuPFiir,  C.  J.  The  plaintiffs  had  in  their  bands  the 
botes  of  Reeves  and  Fort  and  could  have  returned  them 
to  the  defendant,  and  thus  exonerated  themselves  frons 
liability,  as  the  sureties  of  the  constable,  for  any  thiog 
more  than  the  actual  damages  arising  to  the  defendaat 
from  the  negligence  of  the  constable.  As  there  is  no  sag* 
•gestion  of  the  insolvency  of  the  debtors  at  the  time,  those 
damages  would  have  been  but  nominal.  I^aie  v.  Skimner, 
3  Ire.  664.  That  would  have  been  of  no  substantial  bene* 
fit  to  the  creditor,  while  it  would  have  subjected  tbe  stve* 
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ties  to  the  costs  of  an  action.    It  was,  therefore^  thought 
by  the  plaintifis,  and  by  the  defendant's  attorney  and 
agent,  to  be  best  for  ail  parties,  that  there  should  be  no 
expensive,  though   fruitless,   litigation   between  them ; 
and,'to  that  end,  that  the  sureties  should  make  the  debts 
their  own,  by  paying  the  amount  to  the  creditor,  and  it 
was  agreed  by  the  defendant's  attorney  and  agent,  that^ 
if  the  sureties  would  do  so,  they  might,  at  their  expense, 
sue  the  debtors  on  their  notes  in  the  name  of  the  original 
oreditor,  the  present  defendant.    That  contract  was  ac* 
cordingly  made,  and  it  was  complied  with  by  the  present 
plaintiffs.    Upon  these  facts  a  plain  obligation  arose  on 
the  defendant  to  fulfil  the  engagement  of  his  agent,  and 
allow  the  plaintiffs  to  recover  the  money  from  those,  from 
whom  it  was  really  due,  in  his  name,  though  for  their 
benefit ;  and  it  is  clear  equity,  that  the  defendant  should 
be  restrained  from  interfering  with  the  plaintiffs'  efforts 
to  do  so,  they  indemnifying  him  against  any  costs  of  the 
action.    Such  is  the  btate  of  the  case  between  the  parties, 
if  the  facts  be  as  above  supposed.     That  the  facts  are  so, 
cannot  be  disputed  in  this  stage  of  the  cause;  because 
they  are  alleged  in  the  bill,  and  the  answer  in  no  one  par* 
ticular  denies  them.    It  is  true,  the  bill  proceeds  to  say, 
that  his  attorney  and  agent  further  agreed  with  the  plain* 
tiffs,  that  the  defendant  would  give  the  plaintiffs  a  written 
letter  of  attorney  to  prosecute  in  his  name  the  suit  which 
they  immediately  commenced  on  the  notes ;  and  that  the 
defendant  approved  of  and  confirmed  the  transaction  oi 
his  agent,  by  subsequently  executing  the  power  of  at- 
torney.    And  it  is  also  true,  that  the  defendant  answers 
to  this  latter  matter,  that  he  did  not,  by  any  act  of  his 
own,  intend  to  confirm  the  alleged  agreement  of  his  agent, 
for  it  was  not  communicated  to  him :  and  that,  if  he  exe- 
euted  any  power  of  attorney,  its  contents  and  purpose 
were  unknown  to  him.    Dut  that  does  not  meet  the  plain- 
tiffs' equity  at  all ;  for  those  subsequent  events  are  stated 
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but  as  some  of  the  evidences  of,  and  the  acts  done  under 
the  original  agreement  with  the  agent,  upon  which  the 
plaintiffs  paid  their  money,  whereby  their  equity  arose. 
The  answer,  indeed,  is  not  explicit  as  to  those  circum* 
stances — not  meeting  the  allegations  of  the  bill  on  those 
points  fairly,  and  denying  or  admitting  them  plainly ; 
and,  if  the  merits  depended  on  those  matters,  the  answer 
would  not  be  sufficient  to  dissolve  the  injunction.  But 
those  are  really  but  collateral  circumstances,  and,  there* 
fore,  need  not  be  particularly  noticed :  the  substance  of 
(he  case  being  the  original  agreement  by  the  defendant's 
ageat,  and  the  payment  of  the  money  by  the  plaintiffs 
and  receipt  of  it  by  the  defendant  under  that  agreement 
— which  is  not  at  all  met  by  the  answer.  Therefore  the 
order  was  right,  and  must  stand  affirmed,  with  costs  ia 
this  Court. 

Pat  Curiam.        Ordered  to  be  certified  accordingly. 
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An  admiDiBtrator  has  a  right  to  sell  notes  of  hand,  as  well  as  chattels,  be* 
hmgiDir  to  his  intestate's  estate,  and  the  sale  is  no  breach  of  duty ;  and 
Uit  pnrobaser,  even  at  a  discount,  shall  not  be  held  liable  to  creditors  or 
others,  unless  be  is  privy  to  a  misapplication  of  the  price,  as  where  lie  jv>* 
ceivcs  it  in  payment  of  a  debt  due  to  him  by  the  administrator  individoally; 
or  has  otherwise  actual  notice  that  the  administrator  intends  to  commit  a 
fraud. 

The  cants  of  Tffrrell  v.  M^rrU,  I  Dev.  ^  Bat.  Eq.  560,  Exum  r.  Bwditn* 
A  Ired.  Eq.  281,  Fox  v.  Alexander,  1  Ired.  Eq.  340,  Powell  y.  Janet,  1  Irctd. 
Eq.  337  and  Bunting  t.  Ricks,  2  Dev.  <{•  Bat.  Eq.  130,  cited  and  approved. 

Cause  transmitted  from  the  Court  of  Equity  of  Martin 
County,  at  the  Spring  Term  1849. 

William  Corprfw  died  in  1841.  Wilson  Corprew,  one 
of  the  defendants,  in  October  of  that  year  was  appointed 
his  administrator  and  the  plaintifls  were  his  sureties.  In 
November,  the  administrator  sold  the  eflects  of  the  in- 
testate, and,  among  other  things,  sold  a  negro  boy  to  one 
Cbesson  and  took  his  note  with  two  sureties  for  the  price* 
II73G,  payable  to  the  said  Wilson  as  administrator  of 
William  Corprew,  six  months  after  date,  1st  November 
1841.  On  the  23rd  of  February  1842,  the  said  Wilson 
sold  the  note  to  the  defendant  Armistead  at  a  discount  of 
25  per  cent,  or  to  the  defendant  Latham,  and  be  sold  the 
note  to  the  defendant  Armistead  at  a  discount  of  25  per 
cent.,  in  the  presence  of  (he  said  Wilson. 

The  said  Wilson  was  at  that  time  very  much  embar* 
rassed.  His  property  was  under  execution  for  a  large 
amount  of  debty  and  was  afterwards  sold  without  paying 
his  debts,  and  he  has  since  been  insolvent.  The  said  Wil« 
son  wa.sted  the  estate  of  his  intestate^  and  the  plaintiffs^ 
Its  his  sureties,  have  been  compelled  to  pay  the  sum  of 
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•S86,  to  the  creditors  of  the  intestate.  The  note  of  Cbe»» 
son  was  undoubtedly  good  at  the  time  it  was  sold  tQ 
Aimiatead*  and  he  has  since  collected  it. 

The  original  bill  charges,  that  the  said  Wilson  sold 
the  note  to  the  defendant  Armistead ;  that  he  was  insol* 
vent  at  the  time,  and  this  fact  was  known  to  Armistead  i 
that  the  note  belonged  to  the  estate  of  the  intestate,  as 
was  apparent  on  its  face,  and  this  was  known  to  Armis* 
tead ;  and  that  Armistead  received  the  note  in  payment 
of  a  debt  due  to  him  by  the  said  Wilson.  The  prayer  i$f 
for  a  decree  for  an  amoant  sufficient  to  repay  the  plain* 
tiffs  the  amount  paid  by  them,  as  sureties. 

The  answer  of  Armistead  denies,  that  he  bought  the 
note  from  the  said  Wilson;  but  admits,  that  he  did  pur* 
chase  it  from  one  Latham  at  a  discount,  and  avers,  that 
he  paid  Latham  the  price  in  cash.  The  answer  denieSt 
that  the  said  Wilson  was  Insolvent  at  the  time  the  de- 
fendant purchased  the  note;  and  avers,  that  '*he  then 
owned  a  considerable  amount  of  both  real  and  personal 
property,  which  was  not  sold  for  some  time  afterwards  ;*' 
since  which  time,  it  is  admitted  he  has  been  insolvent 

The  plaintiffs  then  amended  their  bill  by  making  La* 
tham  a  defendant,  arid  charge,  that  the  note  was  sold  to 
Armistead  by  the  said  Wilson,  or  was  sold  by  the  said 
Wilson  to  Latham  in  the  presence  of  Armistead,  and  im* 
mediately  sold  by  Latham  to  Armistead,  and  that  Armis* 
stead  and  Latham  appropriated  the  proceeds  of  the  note 
to  themselves,  in  pursuance  of  a  contrivance  and  conspir* 
acy»  well  knowing  that  the  said  Wilson  was  insolvent,  and 
wascommitinga  breach  of  his  trust,  and  was  making  a 
misapplication  of  funds,  which,  they  knew,  belonged  ta 
the  intestate. 

« 

The  answer  of  Armistead  avers,  that  be  bought  the 
note  of  Latham,  and  paid  him  the  price  in  cash  ;  denief 
any  kno wedge  of  a|i  inttntioo,  on  the  part  of  the  said  WU« 
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son  to  misapply  the  funds  of  his  intestate,  and  admits  the 
receipt  of  the  amount  of  the  note  from  Cfaesson. 

The  answer  of  Latham  denies,  that  he  bonght  the  note 
from  the  said  Wilson,  or  sold  it  to  Armistead  ,  and  avers, 
that  the  said  Wilson  told  him  he  was  about  to  sell  the 
note  to  Armistead,  and  requested  him  to  go  with  him  to 
the  counting  room  of  Armistead,  which  he  did,  and  th6 
said  Wilson  in  his  presence  sold  the  note  to  Armistead^ 
and  received  from  him  9545  in  cash,  the  nett  proceeds* 
after  deducting  25  per  cent.  He  admits,  that  the  said 
Wilson  was  then  much  embarrassed,  but  he  was  not  sold 
out,  until  some  time  afterwards.  He  denies,  that  he  re« 
ceived  from  the  said  Wilson,  or  any  other  person,  any 
part  of  the  proceeds  of  the  sale  of  the  note* 

The  answer -of- Wilson  Corprew  admits,  that  he  sold 
the  note  .to  Armistead  and  received  the  money  from  him  ; 
but  h^  does  not  recollect,  whether  he  sold  the  note  to  ^ 
Armistead  kin^selfi  br  '^ot  Latham  to  act  as  his  agent  in 
making  the  sale. 

It  is  not  necessary  to  recite  the  testimony. 

Biggs,  for  the  plaintiffs. 
Heath,  for  the  defendants. 

Pearson,  J.  The  answers  of  Armistead  and  Latham, 
as  well  as  that  of  Corprew,  are  evasive  and  unfair,  and, 
taken  in  connection  with  the  testimony,  create  a  strong 
suspicion,  that  the  facts  are,  that,  in  January  1842,  Cor- 
prew, being  pressed  for  money  and  his  property  being  all 
under  execution,  borrowed  of  Latham  SG50,  at  a  premi* 
um  of  ten  per  cent,  to  be  returned  at  March  Court,  when 
Latham  had  promised  to  return  it  to  one  Gaither,  of  whom 
be  had  borrowed  it  to  **  accommodate**  Corprew :  That  on 
the  25th  of  February,  in  order  to  raise  the  money  for 
Latham,  Corprew,  in  his  presence,  sold  the  note  in  qoes* 
tion,  appearing  on  its  face  to  be  the  property  of  the  intes- 
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tate»  to  Armisteady  at  25  per  cent  discount — received  the 
nett  proceeds  in  cash  and  paid  it  to  Latham,  and  that. 
Armistead  knew,  that  the  money  was  to  be  so  appliedt 
If  these  facts  had  been  established  by  the  proof,  the  plain- 
tiffs  would  be  entitled  to  the  decree,  prayed  for.  But  the 
answers  deny  the  material  facts,  and  the  proof  is  not  suf  • 
ficient  to  weigh  them  down. 

As  to  Armistead,  he  bought  the  note  and  knew  that  it 
was  the  property  of  the  intestate ;  but  he  denies,  that  any 
part  of  the  price  was  applied  to  the  payment  of  the  debt 
dne  to  him  by  the  administrator.  This  is  true*  He  denies* 
also,  that  he  knew  of  an  intention  on  the  part  of  the  ad- 
ministrator  to  misapply  the  fund.  The  proof  does  not 
show  this  to  be  untrue.  He  knew  the  administrator  was 
hard  pressed  and  that  all  of  his  propa|i(^jii|Bunder  ere* 
cution — in  fact,  one  of  the  executy^^ttB^i|f^^^pr  for 
^  near  f  1000  ;  he  knew  the  note  wm  efitirely  go(^^)rad,  it 
being  unusual  for  administrators  Wl9t}lB^*f^^  ^^ 

must  have  suspected  from  the  rap  onTiscoMlUMImitted 
to,  that  the  object  of  the  adminbt^|:^^a^to  tnWke  a 
misapplication  of  the  fund*  Thia^^nloDe  ihmowat  to 
subject  a  purchaser  from  a  trustee,  \^lW^  m^'jWtwer  t# 
sell,  and,  it  may  be,  a  purchaser  from  a  guardian,  but  it 
is  not  sufficient  to  subject  a  purchaser  from  an  adminis- 
trator; for  an  administrator  has  aright  to  sell  all  of  the 
personal  estate,  notes  as  well  as  chattels,  and  the  pnr* 
ehaser  is  not  bound  to  see  to  the  application  of  the  mbney« 
and  cannot  be  made  liable,  unless  he  is  fixed  with  notice, 
as  by  shewing,  that  the  proceeds  are  applied  to  a  debt  of 
bis  own  ;  which  would  not  only  fix  him  with  notice,  but 
make  him  a  participator  in  the  fraud,  or  by  shewing,  in 
some  other  way,  that  he  had  actual  notice  of  the  intended 
misapplication.  Putting  him  on  enquiry,  or  constructive 
notice,  will  not  do.  The  exigency  of  estates  sometimes 
makes  a  sale  of  notes  necessary.  Tyrrel  v.  Morris^  1 
Dev.    4-  Bat.  £q.  560.     Scott  v.  Tyler,  2  Dickens  725. 
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Mehood  v.  Drummandf  17  Vesey  151,  which  case  is  takwt 
not  to  encourad^e  "concerted''  fraud.  The  powers  of  exn 
ecators  and  administrators  must  not  be  "cramped*'' 

Exumv  Bowden^  4  ire*  Eq.  281 ;  Fox  v.  Alexander^  and 
Ppwdl  V*  JoneSf  I  Ire.  Eq.  340  and  387,  are  cases,  in  which 
guardians  disposed  of  the  notes  of  their  wards,  and  the 
purchasers  took  the  notes  in  payment  of  their  own  debts. 
Buniing-  v*  Ricks,  2  Dev.  &  Bat.  Eq.  130,  was  the  case  of 
the  Clerk  of  a  Court,  trading  a  note  deposited  in  his  office, 
and  then,  too,  the  purchaser  took  it  in  part  payment  of 
bis  own  debt. 

When  a  trustee  sells  the  trust  fund,  the  purchaser  must 
pal  hiniself  on  the  footing  of  having  an  equal  equity  with 
the  cestui  que  trusty  and  this  be  cannot  do,  if  he  has  no« 
tice,  actual  or  constructive,  of  the  trust ;  for,  as  the  trus- 
tee has  no  right  to  sell,  the  sale  amounts  to  a  breach  of 
daty,  in  which  the  purchaser,  of  necessity,  participatesr 
without  reference  to  the  application  of  the  fund.  Where" 
M  an  administrator  has  a  right  to  sell,  and  the  sale  is  no 
kreach  of  duty,  the  purchaser  is  innocent,  unless  ho 
is  privy  to  a  misapplication  of  the  price,  and  knowingly 
aids,  by  bis  parohase,  an  intended  fraud. 

As  to  Latham,  if  he  received  the  price  from  the  ad« 
mloislrator,  he  would  be  liable  ;  but  he  denies  having  re« 
aMved  any  part  of  it,  and  the  proof  does  not  establish  the 
aoatrary ;  for  he  did  not  pay  back  the  money  to  Gaither 
until  near  three  weeks  after  the  note  was  sold,  and  the 
money  cannot  be  traced  during  the  intermediate  time 

Pai  Curiam.  Bill  dismissed,  but  without  costs. 
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JE38B  WALKER  ^  AL.  vs.  WILLIAM  COLTRAIME. 

All  unregislered  deed  doM  not  eoufer  mereSy  «n  eqnitf.  It  ii  r  leira*  con** 
veyanee,  aod,  althoagh  U  caonol  be  given  in  evidence  nntil  it  is  regietered« 
and,  tlierefore,  it  is  not  a  perfect  legal  title, yet  it  has,  as  a  deed,  an  opera* 
tion  from  its  delivery,  alid  so  cannot  be  re-delivered. 

8mIi  ft  deed  will  be  set  np  in  Equity,  whether  voluntary  er  for  value. 

TkB  aaMB  of  T^lar  r.  ToUir,  1  Dev.  Kq.  456,  and  Plummer  r  MoBkerviU,  I 
Ire.  £9. 4652,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Raudolpl^ 
CouDty»  at  the  Spring  Term  1849. 

Iq  lS83y  the  delendant  purchased  from  Philip  Horney  a» 
tract  of  land  coDtaiuing  400  acres,  and  took  a  conreyaneai 
ID  fee.  Soon  afterwards  the  defendant  contracted  toaeil 
one  undivided  part  of  200  acres  of  the  land  to  one  Gray^ 
and  executed  to  him  a  deed  of  bargain  and  sale,  includ- 
ing n  mill.  In  1 837  the  defendant  and  Gray  contracted  to- 
sell  to  Nathan  Henly,  in  fee,  the  200  acres  jnclading  the 
mill ;  and,  as  the  deed  to  Gray  had  not  been  registered,*!! 
was  agreed  that  it  should  be  surrendered  and  cancelled^ 
and  that  the  land  should  be  conveyed  by  the  defendant  to 
Henly  ;  which  was  then  accordingly  done,  and  Heniy  en* 
tered  into  possession.  The  price  which  Henly  was  ta 
give  was  92000,  payable  annually  in  several  succeeding, 
years*  with  interest  from  the  date.  He  paid  9S0O  there- 
of, and  then,  on  the  7th  of  February  1833,  he  gave  to  Gray 
and  Coltraine  bis  bonds  for  the  residue  of  the  purchase* 
money,  with  the  plaintiffs  Walker  and  James  Dicks  as 
sureties  thereon ;  and,  on  the  same  day,  Henly  conveyed 
the  same  land  and  mill  to  Benjamin  Swaim,  two  horsa^ 
a  few  cattle,  and  some   furniture,  upon  trust  io  raise 
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inoDey  by  the  sale  thereof  to  pay  the  said  debts  to  Gray 
and  Coltraine,  and  also  a  debt  for  9105  which  Henly  owed 
the  plaintiff  Walker  by  bond  of  same  the  date.  The  deed  of 
trust  was  executed  by  Henly,  Swaim,  Dicks,  and  Walker : 
and  it  was  proved  and  registered  on  the  28th  of  Februa* 
ry  1838.  On  (he  12th  of  August  1839,  Coltraine  re-pur- 
chased  the  ^00  acres  and  the  mill  from  Henly  for  the  bal* 
anoe  then  due  to  him  and  Gray  for  the  original  purchase 
money.  The  deed,  which  Coltraine  had  made  to  Henly, 
had  not  been  registereil ;  and,  instead  of  taking  a  con- 
veyance from  Henly,  the  deff  ndant  gave  him  up  bis  boada 
and  took  back  the  unregistered  deed,  which  he  had  made 
in  1837.  After  that  transaction,  Henly  continued  to  re- 
side on  the  land,  until  the  month  of  November  1839, 
though  he  let  Coltraine  into  the  immediate  possession  of 
the  mill,  and,  in  November,  Coltraine  took  possession  of 
the  land  and  dwelling  house  also.  Swaim,  the  trustee* 
died  in  1844  intestate,  leaving  his  heirs  infants,  and  Hen* 
ly  is  insolvent  and  has  no  visible  property. 
.  The  bill  was  filed  on  the  3rd  of  September  1846  against 
Henly,  Gray,  Coltraine  and  the  heirs  of  Swaim,  praying 
that  the^debts  to  Gray  and  Coltr9ine,  secured  in  the  deed 
of  trust,  may  be  declared  to  have  been  satisfied,  and  that 
the  defendants,  Henly  and  Coltraine,  or  one  of  them,  may 
be  decreed  to  pay  to  the  plaintiff.  Walker,  the  sum  due  on 
the  bond  to  him,  or  that  it  may  be  raised  by  a  sale  of 
the  property  conveyed  in  the  deed  of  trust,  under  the  di- 
rection of  the  Court,  and  that,  in  order  to  complete  the 
title  and  make  the  land  sell  for  enoagh  to  satisfy  the  plain* 
tiff's  debt,  the  defendant  Coltraine  may  be  decreed  to 
produce  the  deed,  which  he  made  to  Henly,  that  it  may  be 
registered. 

The  answer  o(  Coltraine  states,  that  the  reason  why  he 
did  not  take  a  conveyance  from  Henly  upon  his  re-pur- 
chase, was  merely  to  save  the  trouble  of  writing  the  deed 
and  the  expense  of  registering  if  .as  it  was  considered  by 
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ikein,  that,  by  taking  op  the  deed,  which  he  had  made, 
before  registration,  he  would  have  a  good  title  under 
Horney's  deed  to  him.  He  admits,  that  he  has  in  his  pos* 
session  the  deed  he  made  to  Henly ;  but  he  says  he  is  un.« 
willing  to  produce  it  and  have  it  registered,  and  insists, 
that  he  ought  not  to  be  compelled  to  do  so,  because  it  was 
re-delivered  to  him,  in  order  that  it  might  be  cancelled. 
He  says,  that  he  had  known  that  Henly  was  indebted  to 
Walker,  but  that,  at  the  time  ofhis  lust  contract  with  Hen^ 
ly,  he  had  no  reason  to  believe  that  the  debt  had  not  been 
paid  ;  and  that  it  was  some  considerable  time  after  he  had 
rescinded  the  contract  with  Henly.  before  he  heard  from 
any  person,  that  in  the  deed  of  trust,  taken  by  Walker  and 
Dicks  to  indemnify  them  as  sureties,  a  debt  to  Walker  was 
included;  and  that  then,  upon  enquiry  of  Henly,  he  inform* 
ed  this  defendant,  that  it  would  be  paid  out  of  the  person* 
al  property  conveyed.  And  he  insists,  that  there  was  a 
sufficiency  of  personal  property  for  that  purpose,  if  the 
plaintiflThad  caused  it  to  be  sold  and  had  not  allowed 
Henly  to  consume  or  dispose  of  it. 

The  answer  further  states,  that,  upon  his  purchase  from 
Henly,  this  defendant  entered  on  the  13th  of  August,  1839, 
claiming  under  Uorncy*s  deed  to  him,  and  continued  in 
possession  more  than  seven  years  before  the  filing  of  the 
bill,  and  he  insists  on  the  statute  of  limitations,  as  a  bar 
to  any  claim  under  the  deed  of  trust. 

The  defendant  also  insists,  that,  for  want  of  the  regis* 
tration  of  the  deed  to  Henly,  the  legal  title  remained  dur* 
ing  all  the  time  in  the  defendant  under  Horney's  deed,  and 
therefore,  that  Henly  at  no  time  had  moro  than  an  equity 
in  the  land,  and  his  deed  of  tru?t  assigned  no  more ;  and 
that  the  defendant  re-purchased  from  Henly  without  no] 
tice  and  is  entitled  to  hold  the  land  against  the  deed  of 
trost. 

No  counsel  for  the  plaintiffs. 
Iredelff  for  the  defendant. 
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UcPFiN,  C.  J.  It  seems  to  the  Coort  that  the  plaintiflb 
are  clearly  entitled  to  the  relief  they  ask.  It  is  error  to 
say,  that  an  unregistered  deed  confers  only  an  equity.  It 
is  a  legal  conveyance,  and,  although  it  cannot  be  given  ia 
evidence  until  it  be  registered,  and  therefore  it  is  not  a 
perfect  legal  title,  yet  it  has,  as  a  deed,  an  operation  from 
its  delivery,  and  so  cannot  be  re-delivered.  It  may  be  trney 
that  the  party  may  have  to  resort  to  a  Court  of  Equity  to 
render  such  a  deed  eiff  ctual ;  but  it  will  there  be  set  up, 
whether  voluntary  or  for  value.  Tolar  v.  Tolar^  1  Devi 
Eq,  456.  Plummer  v.  Baskervill,  1  Ire.  Eq.  252.  Tbos^ 
eases  show,  that,  at  the  in&tance  of  (he  person,  to  whom  the 
deed  was  made,  and,  of  course,  of  his  vendee,  the  Court 
of  Equity  will  compel  one,  who  withholds  a  deed  from 
registration,  to  produce  it  for  that  purpose,  or,  if  he  baa 
destroyed  it,  to  supply  its  place  by  another.  The  relief  is 
founded  purely  on  the  legal  right  of  the  party  by  force  of 
the  deed  executed,  and  the  obstruction  to  that  right  by 
the  destruction  or  suppression  of  the  instrument.  Tbere^ 
fore,  it  would  not  seem  material,  whether  the  defendant 
had  notice  of  the  deed  of  trust  or  not ;  that  is, for  the  pur* 
poses  of  the  relief  prayed,  however  it  might  have  availed 
bim,  if  he  had  insisted  on  it  as  a  bar  to  the  discovery. 
For,  the  ignorance  of  a  legal  title  in  another  does  not  im« 
pair  it,  as  against  a  second  |rurchaser.  But  it  is  not  no* 
cessary  to  decide  this  point  of  law,  for  several  reasons. 
For  it  is  almost  impossible  to  believe,  that  this  defendant 
had  no  knowledge  of  the  deed  made  by  Henly  of  the 
premises  sold  to  him,  as  a  security  for  the  debts  to  the 
defendants  for  the  purchase  money,  and  made  on  the  very 
day  the  bonds  for  it  were  executed,  and  registered  in  a 
few  days  afterwards.  Indeed,  the  answer  seems  to  imply 
a  knowledge  of  it  to  some  extent ;  for  it  stales  only,  that 
the  defendant  had  not  heard,  that  the  debt  to  Walker  was 
included  in  the  deed.  Now,  by  a  knowledge  of  the  de^d, 
he  is  affected  with  notice  of  every  pnrt  of  its  contents. 
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However  that  may  be,  the  defendant  cannot  defeat  the 
operation  of  the  deed  of  trust  by  suppressing  his  deed  to 
Henly,  whether  the  deed  of  trust  be  regarded  as  either 
the  conveyance  of  the  legal  estate,  or  the  assignment  of 
an  equity.    For»  in  the  second  place,  if  Henly  bad  but  an 
equity,  the  deed  of  trust  was  the  first  assignment  of  it  and 
was  for  value  and  in  writing ;  and  it  left  nothing  in  Hen* 
ly»  which  he  could  assign  to  Coltraine,  but  the  resulting 
trust  after  the  satisfaction  of  the  debts  secured  in  the  deed. 
But  even  for  that  the  defendant's  contract  was  by  paml 
and  of  no  efEciency,  by  the  statute  of  frauds ;  and  equity 
follows  the  law  in  that  respect.    Of  course,  the  defend- 
ant, as  the  purchaser  of  an  equity,  could  get  nothing  mora 
than  his  vendor  had ;  and  that  would  leave  the  deed  of 
trust  in  full  force.    The  defendant  insists,  also,  on  the 
statute  of  limitations.    But  that  cannot  avail  him.    If 
Henly's  title  was  equitable  only,  by  reason  that  his  deed 
had  not  been  registered,  then  Coltraine  held  the  legal  title 
in  trust  for  him,  by  his  own  contract ;  and  his  possession, 
though  for  seven  years,  would  not  bar  the  cestui  que  trust 
or  his  assignee.    If  Henly  is  to  be  regarded  as  the  legal 
owner,  notwithstanding  the  deed  was  unregistered,  then 
the  possession  of  Coltraine  was  not  under  color  of  titles 
and  therefore  would  be  no  bar.     He  says,  indeed,  that  be 
claims  under  Horney's  deed  to  him,  and  that  is  good  col* 
^.    But  that  is  only  a  false  appearance,  and  not  the  real 
truth.    He  did  not  in  fact  enter  the  last  time  under  the 
porebase  and  conveyance  from  Horney,  but  under  his  oon* 
tract  with  Henly*    There  might  be  a  difficulty  on  tha. 
plaintiff  in  showing  that  at  law ;  but  here  the  answer 
discloses  the  truth,  and,  in  the  view  of  this  Court,  Colt* 
^ne's  possession  was  derived  from  Henly,  upon  an  exe* 
entory  contract  for  a  sale  and  conveyance  in  fee ;  and 
aneh  a  possession  cannot  be  treated  as  advene,  unless  it 
be  oontinued  long  enough  to  raise  the  presumpti'm  of  a 
eonv^aoee.    Bat  in  poiftt  of  fact  his  poaieaium  IVM  Mt 
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for  seven  years  before  the  bill  was  filedt  bat  want* 
ed  two  months  of  it.  It  is  true,  the  contract  was  with 
Henly  in  Aogast  1839 ;  bat  Coltraine  was  let  into  posses* 
sion^  at  that  time,  of  the  mill  only»  and  Henly  retained  tbA 
exclusive  possession  of  the  houses  and  all  the  other  parts 
of  the  land  until  November  following:  and  the  present 
suit  was  brought  early  in  September  1846. 

The  answer  further  insists,  that  the  plaintiff  might  have 
raised  his  debt  from  the  personal  property  conveyed  in 
the  deed»  and  that  he  ought  not,  after  suffering  Henly  to 
dispose  of  it,  to  come  on  the  land  to  his  prejudice.  The 
equity  of  the  defendant  in  this  respect  would  be  sound, 
if  the  plaintiff  had  it  in  his  power  now  to  obtain  satisfac* 
tion  out  of  the  other  effects,  or  if,  after  he  knew  of  thede- 
fendant*s  purchase,  supposing  it  to  be  valid — he  had  re- 
leased the  other  effects.  But,  prima  facie,  a  mortgagee 
has  a  right  to  look  to  all  the  property,  and  a  purchaser 
of  a  part  must  see,  at  his  peril  that  the  encumbrance  is 
satisfied.  He  cannot  repel  the  creditor  by  showing  mere- 
ly, that,  if  he  had  not  been  indulgent,  he  might  at  ona 
time  have  raised  his  money  without  interfering  with  the 
part  he  purchased.  Of  course,  if  enough  of  the  proper* 
ty  remained  in  the  creditor's  reach  to  pay  him,  he  ought 
to  resort  to  it ;  or,  if  there  were  several  purchasers,  they 
ought  to  be  liable  in  the  inverse  order  of  their  purchases. 
But  this  is  not  a  case  of  either  of  those  kinds,  as  it  ap« 
pears  upon  the  answer,  that  of  the  horses,  the  few  cattle 
and  a  little  furniture,  included  in  the  deed,  nothing  is  lefty 
bat  all  consumed  or  disposed  of  by  Henly ;  and  it  is  not 
even  stated,  whether  that  was  done  before  or  after  Colt- 
mine's  purchase. 

The  Court  therefore  declares,  that  the  plaintiff  Wal- 
ker is  entitled  to  have  the  money  due  him  and  his  costs 
raised  out  of  the  land.  We  suppose  this  declaration  is 
all  that  is  requisite,  as  the  defendant  will  hardly  allow 
the  kmd  to  be  brought  to  a  sale  for  so  small  a  samf  nn- 
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Im»  it  be  as  a  mode  of  now  completing  his  own  title  at 
law.  Bat  if  it  shoald  be  necessary  to  resort  to  a  sale,  then, 
in  order  to  render  it  effectaal  by  securing  a  good  title  to 
the  purchaser,  it  must  be  decreedt  that  the  defendant  pro- 
duce his  deed  to  Henly,  that  it  may  be  registered,  or  that 
he  join  in  the  sale  and  conveyance ;  and  to  that  end  there 
must,  in  the  mean  while,  be  the  usual  reference  to  ascer- 
tain the  plaintiflTs  debts  and  the  costs  of  the  suit. 

Per  Curiam.  Decree  accordingly. 


CHRISTOPHER  MUNROE  vs.  DUNCAN  McCORMICK. 

When  one  makai  an  entry,  lo  r^gU9  at  not  to  identify  the  land,  inch  entry 
doee  not  amount  to  notice,  and  doea  not  ght  any  priority  of  rif  ht,  ai  a^ ainet 
anetiier  tndifidaal,  who  makei  aa  entry,  haa  it  anrveyed,  and  takea  out  h 
gnat. 

One,  who  maket  an  entry  and  baa  it  anrveyed,  cannot  afterwarda  ahift  ita 
location,  to  the  detriment  of  a  anbaeqaent  enterer. 

The  eaaea  of  HarrU  r.  Erving,  1  Dot.  4^  Bat  Eq.369,  and  Johnson  t.  SheU 
ion,  4  Ired.  Eq>  85,  eited  and  approved. 

Appeal  from  an  interlocutory  decree  of  the  Court  of 
Equity,  of  Cumberland  County,  at  the  Spring  Term  1849, 
his  Honor  Judge  Caldwsll  presiding. 

On  the  4th  of  January,  1845,  the  plaintiff  made  an  en* 
try  of  **640  acres  of  land  in  the  County  of  Cumberland,  on 
the  heads  of  Beaver  and  Big  Cross  Creeks,  joining  the 
Torrey  and  Murohison  lands,''  In  December  1847,  the 
purchase  money  was  paid.    In  the  year  1848  the  surrey 
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WM  made  I  and  a  grant  issued  to  the  plaintiff  in  Septem« 
ber,  1648« 

On  (he  11th  of  January  1841,  the  defendant  made  an 
entry  of  "500  acres  of  land  in  the  County  of  Cumberland, 
on  Cross  Creek,  on,  or  near,  the  Murchison  road,  joining 
the  McKay  lands." 

The  defendant  failed  to  pay  the  purchase  money,  and 
his  entry  would  have  lapsed,  but  for  the  act  of  1844, 
which  allows  further  time  to  pay  the  purchase  money, 
and  perfect  titles  upon  entries  made  prior  to  that  time, 
with  a  proviso,  that  it  shall  not  affect  the  rights  of  junior 
entertrs.  This  was  ratified  on  the  4th  of  January,  1845t 
and  went  into  operation,  *'from  and  after  its  ratification." 
During  the  year  1845,  the  purchase  money  was  paid,  the 
survey  made,  and  a  grant  issued  to  the  defendant  in  De- 
cember 1845. 

The  grant  to  the  defendant  includes  about  400  acres  of 
the  land,  included  in  the  grant  to  the  plaintiff.  The  plain* 
tiff  cut  timber  upon  the  land  covered  by  both  grants,  and 
the  defendant  brought  an  action  for  the  trespass. 

The  plaintiff  alleges,  as  a  reason  for  not  having  his 
survey  made  sooner,  that  the  defendant  was  the  only 
County  surveyor,  and,  although  the  warrant  of  survey 
was  put  into  his  hands,  he  delayed,  under  one  pretext  and 
another,  to  make  the  survey,  so  that  the  plaintiff  was  on- 
able  to  get  his  land  located  until  1848,  when  one  McDuf&e, 
being  appointed  additional  County  surveyor,  made  the 
survey.  This  delay  on  the  part  of  the  defendant  is  aU 
Iftged  to  have  been  fraudulent,  and  with  a  view  of  gain- 
ing a  priority  for  his  claim. 

The  plaintiff  also  allegest  that  his  right  was  protected 
by  the  proviso  in  the  Act  of  1844,  he  being  di.  junior  enterer 
within  the  meaning  of  the  act,  as  bis  entry  was  made  on 
the  4th  of  January,  1845,  and  the  act  did  not  go  into  opera* 
ttOQ  until  the  5th  of  January  ;  and  that  the  defendant, 
with  notice  of  his  entry,  located  his  land,  so  as  to  inolode 
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apart  of  it.  He  insists,  that,  as  the  defendant  acted 
frandalently  and  with  notice,  he  has  an  equity  to  demand 
the  legal  tttlev  and  prnys  for  a  conveyance  |  and  that  th^ 
defendant  may  be  enjoined  from  the  further  prosecution 
of  bis  action  at  law. 

The  defendant  positively  denies,  that  there  was  any 
delay,  on  his  part,  to  make  the  survey  for  the  plaintiff, 
after  the  warrant  was  put  into  his  hands.  On  the  con* 
trary,  he  avers,  that,  having  understood  that  one  Mc« 
Diarmid  had  made  an  entry  at  the  head  of  Beaver  Greek, 
he  urged  the  plaintiff,  more  than  once,  to  have  the  survey 
made,  or  give  him  such  directions  as  would  enable  him 
to  do  so.  This  the  plaintiff  neglected  to  do,  until  some 
time  in  1846,  when  a  survey  was  made  by  the  defendant, 
and  the  plaintiff's  entry  located,  according  to  his  direc- 
tions, he  being  present,  assisting  in  the  survey,  and  mark* 
iog  the  lines  with  his  own  hands.  This  location  was  at 
the  head  of  Beaver  and  Big  Cross  Creeks,  some  miles, 
above  the  land  of  the  defendant ;  and  the  plaintiff  then 
knew,  not  only  that  the  defendant  had  surveyed  and  taken 
ont  a  grant,  but  also  the  location  of  the  defendant's  land* 
The  defendant  avers,  that  the  plats  and  other  papers  were 
doly  returned  to  the  office  of  the  Secretary  of  State  ;  and 
he  is  informed,  that,  in  1848,  the  plaintiff,  instead  of  taking, 
a  grant  in  pursuance  of  his  survey,  withdrew  the  papers, 
and  procured  McDuffie  to  make  a  second  survey,  so  ast 
knowingly,  to  cover  the  greater  part  of  the  defendant's 
land.  The  defendant  denies,  that,  at  the  time  he  made 
bis  survey  and  took  ont  his  grant,  he  had  any  notice,  be- 
lief, or  suspicion,  that  he  was  interfering  with  the  entry 
of  the  plaintiff.  He  does  not  believe,  that  the  plaintiff 
had  any  idea  of  locating  his  land,  as  it  is  by  the  second 
survey,  until  more  than  a  year  after  its  first  location, 
when  he  found  that  it  interfered  with  older  grants* 

The  defendant  avers,  that  bis  entry  was  revived  by  the 
act  of  18449  on  the  4tb  of  January,  1845,  and  has  priority 
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over  the  entry  of  the  pUintiff,  made  on  the  same  day,  but 
in  contemplation  of  law  after  the  defendant's  was  revivedv 
which*  be  is  advised*  was,  in  contemplation  of  law,  the 
first  moment  of  the  day  of  its  ratification,  as  the  act  takes 
eflect  **from  and  after  its  ratification''  and  not  from  and 
after  *'tbe  day  of  its  ratification." 

Upon  the  coming  in  of  the  answer,  a  motion  was  made 
to  dissolve  the  injunction,  which  had  been  granted.  The 
motion  was  refused,  and  the  injunction  ordered  to  be  con- 
tinued to  the  hearing.  The  defendant,  by  leave,  ap- 
pealed. 

W.  Win$IotVt  for  the  plaintifi*. 
Strange^  and  D,  Reid,  for  the  defendant. 

Prabsom,  J.  The  allegation  of  a  fraudulent  delay,  on 
the  part  of  the  defendant,  to  make  the  plaintiff's  survey* 
is  positively,  fully,  and  fairly  denied  by  the  answer; 
which,  in  this  stage  of  the  proceeding,  is  taken  to  be  true. 
A  question  is  raised,  whether  the  plaintiff's  entry  was 
made  before  the  defendant's  was  revived  by  the  Act  of 
1844.  This  involves  the  consideration,  whether  the  frac- 
tions of  days  are  to  be  estimated  :  whether  there  be  not 
a  distinction  between  an  Act  taking  eflfect  from  and  after 
its  ratification,  and  from  and  after  the  day  of  its  ratifica« 
lion ;  whether  legislative  proceedings  do  not  relate  to  the 
Jirst  moment  of  the  day,  on  which  they  go  into  effect ;  and 
what  would  be  the  rights  of  the  parties,  if  both  entries 
take  effect  at  the  same  time. 

It  is  unnecessary  to  enter  into  a  consideration  of  the 
question  of  time,  about  which  so  much  learning  and  so 
many  nice  distinctions  are  met  with  in  the  books ;  for, 
there  is  a  plain  principlci  settled  by  two  decisions  of  this 
Court,  which  is  fatal  to  the  plaintiff's  case.  Harris  v. 
Ervingt  I  Dcv.  ^*  Bat.  Eq.  305.  Johnson  v.  Shelton,  4 
Ii(C.  Eq.  85. 
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When  one  makes  an  entry  so  vagae  as  not  to  identify 
the  land,  such  entry  does  not  amount  to  notice,  and  does 
not  give  any  priority  ofrtght,  as  against  another  individ* 
ual»  who  makes  an  entry,  has  it  surveyed,  and  takes  oat  a 
grant  By  a  liberal  construction  of  the  law,  such  entries 
are  not  void,  as  against  the  State.  It  is  not  material  to 
the  State  what  vacant  land  is  granted  ;  but  such  entries 
are  not  allowed  to  interfere  with  the  rights  of  other  oiti« 
zens,  and  are  not  susceptible  of  being  notice  to  any  one, 
because  they  have  no  identity.  It  would  be  taking  ad* 
vantage  of  his  own  wrong,  for  one  to  make  a  younger 
entry,  and  afterwards  take  from  another  land,  which  he 
had,  in  the  mean  time,  entered  and  paid  for. 

When  an  entry  is  vague,  it  acquires  no  priority,  until 
It  is  made  certain  by  a  survey.  The  good  sense  of  this 
principlo  will  strike  every  one,  as  soon  as  it  is  sug* 
gested. 

Both  the  entries  in  this  case  are  vague, — they  have  no 
beginning  corner — no  lines  are  called  for,  and  the  general 
description  will  fit  one  piece  of  land,  as  well  as  another, 
on  the  heads  of  Beaver  and  Big  Cross  Creek.  They  are 
'*  floating*'  rights  upon  either  Creek,  and  the  first  survey 
and  grant  give  the  title. 

There  is  another  fact  which  makes  the  principle  apply 
even  more  forcibly  to  the  plaintiS''s  case.  He  had  a  sur* 
vey  upon  his  entry,  and  located  his  land,  in  1846.  Ad* 
roit,  that,  as  against  the  State,  the  plaintiff*  is  not  con* 
eluded  by  his  election,  and  that  the  same  liberal  construe  • 
tion  will  allow  him  to  shift  his  location  to  other  vacant 
land  by  a  second  survey,  before  he  takes  his  grant ;  this 
cannot  be  tolerated,  as  against  an  individual,  who,  before 
the  second  survey,  makes  an  entry  and  takes  out  a  grant. 
The  plaintifi*'s  entry  was  too  vague.  He  locates  his  land 
by  the  first  survey ;  this  is  notice  to  others,  at  least  un* 
til  the  second  survey,  that  the  surrounding  land  is  vacant. 
It  would  be  most  unreasonable  to  allow  him  to  shift  his 
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location,  and  call  upon  another*  who  had  perfected  hie 
titloy  to  make  a  conveyance  to  him. 

We  think  his  Honor  erred  m  refusing  the  motion  to 
dissolve  the  injanction,  and  ordering  it  to  be  continued, 
until  the  hearing. 

The  injunction  should  have  been  dissolved.  This  opin- 
ion will  be  certified  to  the  Court  below.  The  plaintiff 
will  pay  the  costs  of  this  Court* 

Per  Cusum.  Ordered  accordingly. 


ANDREW  BROWN  ^  AL.  vt.  NATHANIEL  CLBCC  &  AL. 

A  CoBtt  of  E4)pUy  will  enmpel  the  diacovery  of  a  Morel  iruit,  to  tDforeo  If 
if  lawful,  or  declara  it  void,  if  uulawfnl,  whenever  tiie  fact  of  itanoibeiDg 
declared  iu  the  conveyance,  creating  the  legal  ectatOi  ia  cawed  by  fraud 
or  circumvention,  or  i>  the  result  of  accideot  or  mistake,  or  the  omiMion  ia 
by  design,  the  trust  being  unlawful  and  the  object  of  secrecy  being  to  evada 
the  policy  of  the  law ;  the  Court  io  all  these  cases  proeeediog  upon  tha 
-    idea  oi  preTeatiog  fraud. 

Cause  removed  from  the  Court  of  Equity  of  Chatham 
County,  at  the  Fall  Term  1848, 

The  bill  alleges,  that  Thomas  J.  Winter,  in  18124,  be- 
ing  indebted  to  sundry  persons,  executed  a  bill  of  sale  for 
several  slaves  to  Archelaus  Carloss,  the  intestate  of  tha 
defendant,  in  trust  to  sell  and  pay  the  said  debts.  In  1895 
one  Haroldson  caused  an  execution  to  be  levied  upon  the  in* 
terest  of  the  said  Winter  in  the  slaves*  At  the  sale,  the  said 
CarloFs  contrived  to  buy  the  slaves  at  an  under  valmbir 
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repBCMDiing,  that  he  was  bidding  for  the  benefit  of  the 
wife  and  children  of  the  said  Winter*  and  thas  stifling 
the  bidding.  Winter  was  present  and  made  no  objection. 
After  the  sale,  it  being  apprehended  that  Carloss,  being 
trasteov  could  not  legally  become  a  purchaser,  it  was 
agreed  between  Carloss  and  Winter  that  the  officer  shouM 
make  a  hi\i  of  sale  to  one  Farrar,  to  whom  Carloss  as* 
signed  his  bid ;  tlMtt  Carloss  and  Winter  should  also  make 
a  bill  of  sale  to  the  said  Farrar ;  and  that  Farrar  should 
then  make  a  bill  of  sale  to  the  said  Carloss;  all  of  which 
was  accordingly  done. 

The  plaintiffs  allege,  that  the  bill  of  sale,  so  made  to 
Carloss,  although  upon  its  face  absolute,  and  for  the  ap- 
parent consideration  of  $050,  was  made  in  trust,  that  Car- 
loss would  sell  as  many  of  the  slaves  as  might  be  necessary 
to  pay  off*  the  debts,  and  hold  the  rest  of  the  slaves  in  trust 
for  the  wife  of  the  said  Winter  and  her  children ;  bat 
that  this  trust  was  not  inserted  in  the  deed,  nor  was  any 
written  memorandum  thereof  taken,  because  of  the  con* 
fidence  reposed  in  the  honesty  and  friendship  of  Car- 
loss. 

In  1827,  Thomas  J.  Winter  died,  soon  after  which  Car- 
loss took  the  slaves  into  his  possession,  sold  two  of  them 
for  a  price  sufficient,  or  nearly  so,  to  pay  off*  the  debtSi  and 
held  the  rest  in  his  possession  up  to  his  death  in  1845. 

The  prayer  is,  that  the  plaintiffs,  who  are  alleged  to  hm 
the  wife  and  children  of  the  said  Winter,  for  whom  the 
trust  was  declared,  and  their  husbands  and  representa- 
tives, may  be  allowed  to  redeem,  by  paying  the  balance  of 
the  incumbrances,  if  any,  and  have  an  account,  &e.  Thf 
plaintiff*,  Nancy  Brown,  was  the  wife  of  the  said  Winter* 
She  married  the  other  plaintiff*.  Brown,  soon  after  the 
death  of  her  first  husband.  The  plaintiff*  Joseph  is  a  Boa 
of  the  said  Winter,  and  was  born  after  the  execution  of 
the  bill  of  sale  to  Carloss.  The  plaintiff*  Martha  aud  her 
sifter  Frances,  who  is  the  intestate  of  the  olber  plaintif 
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Marks,  vrere  the  only  children  of  the  said  Winter  liviogv 
when  the  bill  of  sale  was  executed 

The  defendant,  who  is  the  adnfiiniatrator  of  Carloss, 
4oes  not  admit  the  trust,  but  avers,  that,  according  to  his 
information  and  belief,  there  was  no  such  trust ;  and  in* 
sists,  that,  as  his  intestate  held  possession  of  the  siavos 
from  1827  to  his  death  in  1845,  claiming  them  as  his  own, 
the  trust  tiT'cqisitabie  estate  of  the  plaintiflTs,  if  they  ever 
•had  any,  will  be  presumed  to  have  been  satisfied  or 
•abandoned. 

H.  WaddMt  for  the  plaintiffs, 

W.  H.  Haywood  and  Hat/^/i^on,  for  the  defendants. 

TfiABsoN,  J.  A  Court  of  Equity  will  compel  the  dis* 
covery  of  a  secret  trust,  to  enforce  it,  if  lawful,  or  declare 
it  void,  if  unlawful,  whenever  the  fact  of  its  not  being 
declared  in  the  conveyance,  creating  the  legal  estate,  is 
caused  by  fraud  or  circumvention,  or  is  the  result  of  ac- 
cident or  mistake,  or  the  omission  is  by  design,  the  trust 
being  unlawful  and  the  object  of  secrecy  being  to  evade 
the  policy  of  the  law  ;  the  Court  in  all  these  cases  pro* 
creeds  upon  the  idea  of  preventing  fraud. 

The  trust  alleged  in  this  case  is  an  expressed  verbal 
trusty  which  the  parties  did  not  choose  to  set  out  in  the 
deed*  It  is  not  admitted  by  the  answer.  There  U  no 
allegation,  that  fraud  or  accident  prevented  its  being  set 
out  in  the  deed.  On  the  contrary,  the  bill  states,  that  ^no 
\vritten  promise  or  other  memorial  of  this  undertakings  on 
the  part  of  Carloss,  was  executed^  the  parties  having  an 
unbounded  confidence  in  his  honesty  and  friendship/'  So, 
the  question,  intended  to  be  raised,  is,  can  a  bill  of  sale 
for  Haves  he  added  to  by  parol  proof,  so  as  to  show,  that, 
although  absolute  upon  its  face,  it  was  upon  a  trust,  n6 
fraud  being  alleged,  and  Ao  reason  being  assigned,  why 
the  trust  was  not  eifpressed  in  the  deed  ? 
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Th#  qoestion  is  one  of  moch  i0terest.  We  do  not  feel 
al  liberty  now  to  dispose  of  it,  beeaose  the  decision  of  the 
eidie  does  not  make  it  necessary,  and  we  prefer  to  put 
the  ckcision  upon  another  ground — especially,  as  thc^ 
proof  made  of  the  trust  is  very  vague  and  uncertain,  eoni> 
sisting  mainly  of  the  recollection  of  conversations  hel(f 
withCarioss,  in  reference  to  the  slaves,  not  agreeing  as 
to  the  precise  nature  of  the  trust,  and  stating  no  facts  or 
eifeumstances  dehors  the  deed,  so  as  to  ma&e  it  probable, 
independent  of  mere  words,  that  there  was  a  trust. 

As  to  the  plaintiff  Joseph  Winter,  the  bill  must  be  dis* 
missed,  because  he  was  not  bom  until  after  the  trust  was. 
executed  ;  and  its  being  for  Mrs.  Winter  and  her  ehildreii> 
would,  in  the  absence  of  any  words  to  enlarge  the  mean* 
ing,  be  confined  to  the  two  children,  then  in  esse* 

As  to  the  other  plfakitiSs,  the  bit)  m«)st  be  dismissed, 
because  there  is  nothing  to  repel  the  presumption,  that 
the  (rtrst  of  eqoitable  estate  has  been  satisfied  or  aban* 
doned.  The  intestate  of  the  defendant  held  the  slaves,  as 
his  own,  for  nearly  twenty  years ;  during  which  time- 
there  was  no  recognition  of  any  right  on  the  part  of  the- 
ptaintifi's.  This  case  furnishes  a  strong  illostratioii  of  the 
wise  policy  of  the  statute.  It  is  an  attempt  ta  set  up  a 
verbal  trust,  after  the  death  of  the  original  parties,  and 
after  the  lapse  of  2 1  years !  ^2 rs.  Winter,  now  Mrs.  Brown,. 
Bmrried  soon  after  Carloss  took  the  slaves  into  possessioa. 
No  reason  can  be  assigned,  why  she  did  not  set  up  her 
elaim  ;  there  is  no  saving  on  account  of  coverture  in  tho 
Statute,  and  as  a  husband  has  a  right  to  receive  satisfac* 
lion,  release,  or  abandon  an  equitaUe  estate  of  his  wife 
in  slaves,  there  is  nothing  to  repel  tlie  presumptioQ. 

The  same  observation  is  applicable  to  the  claim  of  Mn|. 
Marks  and  her  sister.  It  may  be,  that,  if  the  pleadings 
bad  been  amended,  so  as  to  make  the  allegation  of  in^ 
fancy  and  set  forth  the  dates  of  their  respective  marriages^ 
tkcre  might  have  been  something  to  repel  the  presimxp* 
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tioOp  as  to  them ;  but  there  is  do  sach  allegatioQ,  and,  al- 
though it  is  quite  probablet  that  they  were  both  inflints 
at  the  time  the  trust  was  executed,  and  when  Carloss  took 
possession,  we  are  bound  by  the  pleadings. 

PsR  Curiam.  Bill  dismissed  with  costs* 


A9HLY  G.  POWELL  ADM'R,  ^  V9.  WILLIAM  U.  WATSON, 

ADM'R,  fc. 

WiMn  thtrt  hw  beta  «  jwlgmeiit  9i  law^  a  Court  of  EqaUy,  oMtpl  in  •  e»m 
of  fnod,  will  not  iotorforo  in  bobalf  of  oithor  party,  upoa  the  froond  of 
toitimoDy  being  diieoTored  sinco  the  trial,  wbich  was  anknowa  to  tbo  par- 
ty at  tbo  tino  of  tbo  trial  and  wbiob  wonld  bavo  matorially  Tariod  tbo  ro« 
•alt 

Tbo  caoea  of  Breton  ▼.  Long^  I  Iiod.  Eq.  190,  Ftgrmm  t.  Kimg.  S  Hawk. 
610,  y¥iUo%  T.  LtigK  4  Irod.  Eq.  100,  and  Martin  t.  Harding^  3  Iro.  Ei|. 
003  cited  and  approved. 

Appeal  from  an  interlocutory  order  made  at  the  Spring 
Term  1849  of  Johnston  Court  of  Equity,  his  Honor  Judge 
Settle  presiding. 

The  plaintiff  is  the  administrator  of  John  B.  Tumer» 
who  had  been  the  administrator  of  Thomas  Rice,deeea»- 
ed«  The  defendant  Watson  is  the  administrator  de  bonis 
nan  of  Thomas  Rice,  and  the  other  defendants,  bis  heirs. 
The  defendant  Watson  sued  the  plaintiff,  Powell,  as  such 
administrator,  and  recovered  a  judgment  against  him. 
The  bill  alleges,  that,  on  the  trial  at  law,  a  reference  was 
made  to  a  coomiissioner  to  take  an  account  of  the  assets 
of  Turner  in  the  hands  of  the  present  plaintiff^  as  his  ad- 
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iniiiislnit0r«  who  made  his  raportt  and  which  was  eon* 
firmed,  aad  from  which  it  appeared,  that  the  plaiotiff  had 
in  his  hands  assets  to  the  amoant  of  9415  61 :  for  which 
there  was  a  verdict  and  judgment,  wfaieh  he  has  paid. 
The  bill  then  alleges,  that  the  plaintiff's  intestate,  be« 
fore  his  death,  had  deposited  with  one  Hobbes,  who  lived 
about  six  mUes  from  him,  a  bundle  of  vouchers,  showini; 
payments  made  by  him  to  a  large  amoant,  and  which 
were  not  taken  into  eoastderatton  on  the  trial  of  the  suii 
at  law ;  aad  that,  at  that  tame,  he,  the  plaintiff,  had  ao 
knowledge  of  their  existence,  and  tlierefore  they  were  net 
laid  before  the  conmiissionM**  The  bill  prays,  that  tha 
defendaats  may  be  decreed  to  pay  him  ^so  much  of  said 
sontfy  as  he,  the  defendant  Watson,  may  have  assets  ta 
his  haads,^  d&o. 
The  defendants  demnrred  geoerallj^ 

MiUer  and  Husiedf  for  the  plaintiff. 

W.  H.  Haywood  and  J5a«6ee,  for  the  defendants. 

Nash,  J.  We  do  not  exactly  see,  what  it  is  the  plaintiff 
wishes  ns  to  do  for  him,  or  in  what  manner  he  desires  t# 
be  relieved*  If  it  is,  that  we  shall  grant  him  a  decree  for 
so  madi  OMNiey  wrongfully  paid  by  him  under  the  judg* 
ment  at  law,  we  cannot  grant  his  request  It  is  calling 
i4>on  the  Court  to  give  him  a  decree  against  the  defen* 
dants  for  a  legal  demand,  unascertained  by  a  judgment 
Ht  law*  If  the  plaintiff  have  a  legal  claim  he  must  es* 
lablish  it  at  law,  before  he  can  ask  the  aid  of  this  Courc 
Bromn  v.  Long^  1  Ire.  Eq.  190.  But  he  has  no  claim  al 
law.  The  money  paid  by  him  was  paid  under  the  judg- 
ment of  a  Court  of  Justice— under  compulsion  of  lawm- 
an action  for  money  had  and  received,  which  is  an  eqoita* 
ble  action,  will  not  lie  to  recover  it  back,  however  nn« 
conscientiously  retained  by  the  defendant.  The  contrary 
was  at  one  time  ruled  by  Lord  Maksfieli)  in  Moses  r. 
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McFarlandf  ft  Bar.  1000,  bat  thaC  case  ban  hmm  tepoated^^ 
Ij  overroled*  MtarioU  v.  Haughkm,  7  Tem  Repu  S68; 
ft  EaH.  469»  5  Diim.  14a  In  the  first  ease.  Lovd  Kmtoii 
uronld  not  grant  a  rule  to  show  eause,  lest  it  shoaldiia* 
ply  a  doubt  as  to  the  plaiatiflT's  right  to  reeorer — obserr^ 
lag  *^after  a  yecovery  by  pioeess  of  latv,  there  mast  ba 
an  ead  of  litigatioa-*H>therwiso»  there  would  be  do  se* 
ottrity  fbr  any  eao  **  There  the  dslendant  bad  brooghl 
an  aetion  for  goods  sold,  aod  lor  wbteh  tho  pkantiff  bad 
paid  him  and  taken  his  receipt,  bat  the  receipt  was^  at 
tke  time  of  tbetrial,  niislaidt  andthe  plaintiff,  not  being 
able  otherwise  to  prove  the  paynient#  jadgment  waagteen 
against  him,  which  bo  paid*  AfterWards  |be  reeaipl  waa 
fDuad  and  the  application  made  lor  a  rule  tosbofw  cause. 
Neither  will  a  Court  of  Equity  interfere,  and  for  the  same 
teason.  In  the  case  of  Pegram  v.  King^  9  Haw.  61 0» 
which  was  a  bill  to  set  aside  a  verdict  at  law,  obtained  by 
fraud  and  perjury,  CbiefJostiee  Taylor,  in  delivering  the 
opinion  of  the  Court,  observes,  that  the  power  of  the  Coorl 
of  Equity  to  grant  new  trials  '4s  never  extended  to  any 
iaso,  wbens  the  party  applying  has  boea  guilty  of  any 
isdbr  and  might  have  made  use  of  the  evideaee  at  law.^ 
The  language  of  the  Court  m  If  t7jron  v.  Lei^it  4  bed* 
Gq«  100,  speaking  of  the  trial  at  law,  the  verdiot  ia  which 
was  sought  to  be  set  aside  on  the  ground  of  subsequently 
discovered  teslimon}%  is,  '*tbe  question  being  legal,  tba 
Iribnnal  legal,  and  the  trial  regular,  the  result  must  bo 
the  Qonelosion  on  the  one  party  as  well  as  on  tho  othdv 
nnlese  there  waa  fraud  practised  by  one  of  them  on  the 
Irial,  so  as  to  prevent  its  being  a  fair  triaL*^  To  ihe^saina 
effect  is  the  case  of  Martin  v.  Harding.  S  ired..  Sq.  608* 
In  each  of  these  cases  tbere  was  a  demurrer,  which  waa 
sustained,  and  the  bills  dismissed.  No  fraud  is  alleged  ia 
tins  ease»  Tbe  plaintiff  does  not  ask  a  new  trial  at  law^ 
but  a  decree  for  the  money  over  paid,  and  the  same  pria« 
ciple  applies — it  is  in  substaiice  the  same  redress* 
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The  decree  in  the  Ceart  beIow»  overruling  the  demurrer, 
is  erroneoas,  and  must  be  reversed,  and  the  bill  dismissed 
oMts  in  this  Court. 


Per  Curiam.  Decree  accordingly. 


JOHN  M.  INGRAM,  ADM'R,  tc  JOHN  SMITH. 

Ib  #rdtr  to  mbol  the  pfMiiiBplSoB,  vniler  the  Stattttt,  •fthe  abMid«UMit  of 
tbt  rifbt  €f  fedamptien  io  %  mortgagM,  Qp<m  tbe  fvoaod  of  gnal  wunUA 
diitiMB  and  decay  of  momory,  if  those  can  have  ioeh  an  effect,  they  nott 
be  establiebed  beyond  all  doubt ;  for  the  ttatule  it  one  of  repose  and  its 
provisions  ought  to  be  fairly  carried  out. 

Io  the  ease  of  bills  for  redemfCloa  of  mortgages,  it  is^  bow,  tlie  omal  ooaiw 
of  tba  Coarti  not  to  re<|Qire  tbe  mortgagor  to  pay  Um  debt  and  costs  by  a 
given  day«  or  that  his  bill  shall  stand  dismissed,  bnt,  io  defontt  of  paymenf, 
Io  order  a  sale  of  the  subject,  and  out  of  the  proceeds  discbarge  the  incnm* 
braaoe,  and  then  the  surplus  belongs  to  the  mortgagor. 

Cause  removed  from  the  Court  o[  Equity  of  Ansoa 
Cotintjr,  at  the  Spring  Term  1849. 

The  bill  was  filed  in  Srptember  1S41,  and  prays  to  re^ 
deem  four  negroes  and  their  increase.  The  negroes  wera 
eonipeyed  Io  the  defendant  early  in  1824,  and  consisted  of 
a  woman,  i^ed  17  years,  and  her  three  female  obildren—- 
^ne  of  the  age  of  six  years ;  another,  four ;  and  the  young. 
«t,  about  one.  The  consideration  expressed  in  the  deed 
Is  ikt  sum  of  071 1  M I  and  it  has  the  following  e'aase  of 
redemption:  **Now,'if  the  said  money  with  interest  ba 
-psLtA  to  the  said  Smith  on  or  before  the  1st  day  of  No> 
vember,  1895t  then  the  above  obligation  to  be  void— other* 
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wise  to  remain  in  fall  force.''    The  inalrcunent  was  reg* 
istered  in  July  1889. 

The  bill  states^  that  the  plaintiff  had  been  a  man  of  in- 
dependent property^  until  within  a  year  or  two  before  he 
made  the  contract  with  the  defendant :  that  he  then  be- 
came embarrassed  and  all  his  property  was  sold  under 
execution,  except  this  family  ol  negroes :  that»  for  several 
years  about  that  period*  the  plaintiff's  mind  and  memory 
were  seriously  impaired  by  the  ruin  of  his  pecuniary  af- 
fairs :  and  that,  although  he  always  recollected  having 
had  dealings  with  the  defendant,  in  receiving  money  from 
him*  and  conveying  negroes  to  him,  yet  the  amount  of  the 
money  or  the  particular  bargain  in  relation  to  the  negroes 
entirely  faded  from  his  memory ;  so  that  he  had  ao  knowl- 
edge thereof,  until  by  the  registration  of  the  instrument 
in  18S9,  he  discovered,  that  it  secured  to  him  the  right  of 
redemption.  The  bill  further  states,  ''that  some  years 
ago,  the  plaintiff  recovered  his  health  of  body  and  mind, 
but  found  himself  entirely  without  pecuniary  resources, 
«ind  was  unable  to  rsdeem  the  negroes,  had  be  even  known 
Ihat  he  had  the  right :  But  that  the  sum  of  $11 1  30  was 
far  below  the  value  of  the  slaves  at  the  time,  and  that  th^ 
defendant  took  the  negroes  into  possession,  and  from  them 
and  their  issue  has  received  profits  to  the  full  amount  of 
tbitt  sum  and  the  interest  on  it. 

The  answer  states,  that  971 1  86  was  the  full  value  of 
the  negroes*  and  trore  than  the  defendant  would  have  giv- 
en  for  them,  if  they  had  not  been  all  he  could  get  for  the 
debt*  which  the  plaintiff  owed  him  to  that  amount,  for 
«Hpplies  for  his  family  from  a  country  store  and  mofi^ 
advanced  for  him  in  his  distresses :  That  in  fact  and  tratli 
the  tmnsaction  was  a  sale  to  the  defendant  ia  satisfaction 
i>f  bia  debt,  with  an  agreement*  offered  on  the  part  of  the 
defendant,  to  re-sell  to  the  plaintiff*  if  he  w^uld  pay  him 
ihe  same  price  and  interest  by  the  succeeding  Noveo^ber : 
That  after  ail  bis  other  property  had  been  sold,  the  plain- 
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tiflr W88  still  considerably  indebted  to  others  as  well  as 
to  the  defendant,  and  that  he  and  his  family  wished  to 
save- the  defendant  from  loss,  on  account  of  his  kindness 
and  indalgence  to  him»  and  therefore  proposed  to  sell  the 
femily  of  negroes  to  the  defendant,  and  that  they  settled 
and  found  the  debts  then  to  be  971 1  86,  and  in  discharge 
thereof  the  plaintiff  made  an  absolute  sale  of  the  slaves 
fo  the  defendanfi  and  took  up  all  the  evidences  of  the  debts, 
and  made  him  the  bill  of  sale,  which  was,  at  first,  drawn 
in  an  absolute  form  :  But  that,  as  the  defendant  did  not 
want  the  negroes  at  the  price,  and  the  plaintiff  had  some 
children  and  a  son-inlaw,  who  were  in  easy  circumstan* 
ees,  the  defendant  hoped  they  might  desire,  and  among 
them  be  able,  to  repurchase  the  negroes  for  the  use  of  the 
plaintiff  and  his  wife,  and,  with  the  view  of  inciting  them 
to  it,  the  defendant  proposed  to  insert  such  a  provision  in 
the  bill  of  sale,  if  the  plaintiff  thought  it  worth  while; 
and  that  the  plaintiff  said,  he  would  like  such  an  arrange* 
ment,  if  it  could  be  effected,  and  he  would  endeavor  to 
bring  it  about ;  and  that  thereupon  the  defendant  added 
the  clause  in  the  deed  for  the  repayment  of  the  purchase 
ftioney :  That,  as  the  negroes  would  not  be  profitable  to 
the  defendant,  and  would  be  useful  to  the  plaintiff^i  wife 
for  domestic  purposes,  the  defendant,  at  her  request,  left 
them  with  her,  until  it  should  be  ascertained,  whether 
the  plaintiff  could  induce  any  of  his  family  or  friends  to 
repurchase  them :  that,  in  September  following,  Mrs.  In* 
gram  died  and  the  plaintiff  broke  up  house  keeping,  and, 
not  being  able  in  any  manner  to  effect  the  re-purchase, 
the  plaintiff  then  abandoned  all  idea  of  doing  so,  and  left 
the  negroes  on  the  place  for  the  defendant,  and  went  to 
Hve  among  his  children  and  friends,  and  had  done  so  up 
to  the  filing  of  the  bill :  that,  upon  the  death  of  Mrs.  In« 
gram,  the  defendant  took  the  negroes  into  his  actual  pbs^ 
session  as  his  own  absolute  property,  and  has  so  elaimed 
them  ever  since,  and  either  had  them  in  his  own  service, 
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or  advanced  them  to  his  children  ;  and  that*  daring  the 
interval,  they  have  increased  to  the  number  of  fifteent  and 
have  yielded  no  profit,  besides  that  of  their  increase*  but 
been  an  expense*  The  answer  denies  positively  any  d^ 
feet  of  mind  or  memory  in  the  plaintiflfat  any  time«  ami 
Siays,  that  he  has  always  been  a  man  of  business  and  good 
understanding;  and  that  ever  since  1823,  the  plaintiff 
lived  in  the  same  county  and  neighborhood  with  tbe  dc.* 
fendant,  and  knew  the  negroes  and  never  set  up  any  rigbt 
to  redeem  them«  nor  pretended  any.  claim  whatever  to 
them :  and  the  answer  thereupon  insists,  that«  whether 
the  transaction  is  to  be  regarded  as  originally  a  condi- 
tional sale,  or  a  mortgage,  the  plaintiff  is  now  entitled  to 
uo  relief,  by  reason  of  his  long  delay  and  neglect. 

Strange^  for  the  plaintiff. 

Winston  and  Ashe  for  the  defendant. 

RuFFiN,  C.  J.  Many  witnesses  have  been  rxaminedt 
chiefly  to  the  value  of  the  negroes  in  1823,  and  there  is 
great  disparity  in  the  respective  estimates.  The  evidence 
appears  to  the  Court,  rather  to  preponderate  in  estab* 
lishing  the  sum  mentioned  in  the  bill  of  sale  to  be  a  fair 
price.  Taking  that  to  be  so,  and  finding  it  proved,  that 
upon  the  settlement  made,  when  the  deed  was  given,  all 
the  old  bonds  were  given  up  to  the  plaintiff,  and  no  new 
one  taken ;  that,  shortly  before  the  1st  of  November  1823t 
tbe  plaintiff  gave  up  the  negroes  and  the  defendant  baa 
held  them  over  since,  claiming  them  as  his  own  and  with* 
out  an  intimation,  during  the  whole  period,  from  tbe 
plaintiff  of  a  claim  to  them,  though  residing  with  bis  cbil« 
dren  and  other  relatives  near  the  defendant,  and  in  the 
possession  of  ordinary  faculties;  and  that,  in  fact,  dur« 
ipg  the  year  1823,  the  plaintiff  was  arrested  by  an* 
other  creditor  and  took  the  oathof  insolvency*  and  was 
discharged  without  giving  in  a  schedule  ;  the  probability 
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might  not  be  deemed  slight,  that  the  account  is  traet 
which  the  answer  gives  of  the  character  of  the  transac* 
tion,  as  intended  by  the  parties  at  the  time.     But  the 
Court  docs  not  weigh  that  probability,  as,  perhaps,  it  could 
not  be  allowed  to  control  the  explicit  terms  of  the  wri* 
ting,  reserving  a  right  to  pay  the  money  and  thereby  avoid 
the  conveyance.    Besides,  it  is  not  necessary,  for  the  fur. 
thcr  reason,  that,  admitting  the  intention  to  reserve  the 
right  to  redeem,  we  think  it  clear,  both  that  it  is  to  be 
presumed  as  a  matter  of  law,  and  that  it  is  established  as 
a  matter  of  fact,  that  the  plaintiff  abandoned  his  right  of 
redemption.    By  the  act  of  1826,  the  presumption  arose 
upon  the  lapse  of  thirteen  years  after  the  day  of  forfeit- 
ure ;  and  here  it  was  nearly  eighteen  to  the  filing  of  the 
bill,  and  the  delay  is  insisted  on  in  the  answer.  The  plain* 
tiff  endeavours  to  rebut  the  presumption  by  the  state  of 
bis  mind  and  memory  and  his  povert}*.    But  he  fails  to 
establish  any  such   defect  as  the  former ;   and,  clear* 
ly,  his  poverty  has  no  bearing  in  the  case,  as  the  plaintiff 
does  not  assign  that  as  the  cause  of  his  laches^  but  only 
says,  that  it  would  have  prevented  him  from  redeeming, 
if  he  had  known  that  he  had  the  right.     But  the  truth 
is,  that  his  poverty  could  have  had  no  influence  on  his  con- 
duct, as  he  had  all  the  time  just  the  same  means  of  suing 
as  he  bad  at  last,  and,  indeed,  might  have  sued  in  forma 
pauperis  :  and  it  is,  now,  the  usual  course  of  the  Court 
not  to  require  the  mortgagor  to  pay  the  debt  and  the  costs 
by  a  given  day  or  that  bis  bill  shall  stand  dismissed,  but| 
in  default  of  payment,  to  order  a  sale  of  the  subject,  and 
out  of  the  proceeds  discharge  the  incumbrance,  and  then 
the  surplus  belongs  to  the  mortgagor.     We  need  not  say 
what  effect  mental  distress  and  decay  of  memory»  com* 
bined  with  poverty,  would  have  had  on  the  presumption, 
if  they  had  been  established.    It  may  be  remarked,  how- 
ever, that,  in  order  to  have  any,  they  must  be  established 
beyond  all  doubt ;  for  the  statute  is  one  of  reposey  and  its 
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provisions  are  to  be  fairly  carried  out.     Indeed,  the  ob« 
trious  purpose  of  our  law  is  to  insist  peremptorily  on  dil* 
igence  in  redeeming  personalty,  not  only  in  point  ofpolicy 
for  the  sake  of  repose,  but  as  an  act  ofgood  faith  towards 
mortgagees  and  those  claiming  under  them  ;  as  is  evinc- 
ed by  the  act  of  1830,  which  makes  the  failure  to  file  a  bill 
for  the  very  short  space  of  two  years  after  the  forfeiture* 
a  bar  forever.     There  is  nothing  to  impair  the  statutory 
presumption  of  abandonment,  but  much  to  sustain  it,  as 
the  actual  truth  in  this  case.    It  is  not  usual  for  a  mort- 
gagee to  wish,  nor  the  mortgagor  to  consent,  that  the  for- 
mer should  take  possession,  when  there  is  an  intention 
and  expectation  to  redeem — especially  of  such  a  family 
of  slaves  as  this,  which  were  undoubedly  chargeable  and 
troublesome.  Whenythereroreytheplaintiflfbroke  up  house- 
keeping on  the  death  of  his  wife,  and,  leaving  the  negroes 
for  the  defendant,  went  to  live  with  his  cbildreni  no  one 
of  whom  would,  or  was  asked  by  him,  to  advance  the 
money*  and  the  plaintift*cotemporaneously  obtained  adis 
charge  as  an  insolvent  debtor,  without  taking  any  notice 
of  a  property  or  interest  in  these  negroes ;  and  the  de- 
fendant then  took  possession  ami  held  it  quietly  for  eigh« 
teen  years  under  the  eye  of  the  plaintiff,  who  made  no 
question  of  its  rightfulness ;  and  then  no  security  was 
taken  for  the  money  but  the  conveyance  ;  the  mind,  under 
such  circumstances,  cannot  fail  to  be  strongly  impressed 
with  the  belief,  that  the  price  paid,  if  not  the  full  value, 
was  about  it — especially  when  there  is  corresponding 
i>roof  on  that  point — and  that  the  mortgagor  had,  conse- 
quently, little  or  no  interest  in  redeeming,  and  in  fact  then 
abandoned  the  right.    Such  are  our  conclusions  both  up* 
€fn  the|matter  of  law  and  the  facts  in  this  case  ;  and  there- 
foUe  the  bill  must  be  dismissed  with  costs. 

Feb  Curiam.  Decree  accordingly. 
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Wb«ra  a  bin  it  filed  to  oonpal  a  parly  to  delivar  ap  an  iaitraiiiaai,ia  bis  pot* 
aoMoOf  apoo  tba  ground  that  it  is  a  forgod  itisironient|  the  plaiuUff  has  % 
right  to  have  it  produced  aud  led  io  Court  for  inspeetton  and  for  the  better 
•lami nation  of  witnesses — ^the  bill  in  this  case,  alleging  the  forgery,  having 
been  aarora  to. 

TiM  ewe  of  Cmtptr  i.  Cooper,  3  Dev.  Eq.  2$8|  cited  and  approved. 


Appeal  from  interlocutor}^  orders  made  by  the  Court  of 
Equity  of  Edgecombe  County,  at  the  Spring  Term  1949» 
bis  Honor  Judge  Sbttlb  presiding. 

The  bill  was  filed  in  November  1848,  and  statetit  thai 
the  plaintiff  adopted  the  defendant*  Tunnel!,  in  tender  in* 
fancy,  as  bis  child ;  he  being  a  nephew  of  the  plaintiff's 
wife,  and  they  having  no  children  of  their  own ;  and  that 
the  same  defendant  bad  resided  with  the  plaintiff  in  Edgei 
combe  or  near  him,  and  on  his  land  from  1818,  to  Octo« 
ber  1818 :  that,  in  1846,  he  made  a  will  and  therein  gave 
to  Tunnell  a  tract  of  land  and  six  slaves,  and  to  his  son 
Isaae  another  tract  of  land  and  ten  slaves :  that  in  July 
1848,  the  defendant,  Tunnell,  shot  one  of  the  slaves  of  the 
plaintiff,  and,  upon  being  reproved  by  the  plaintiff,  abused 
him  very  much  and  otherwise  maltreated  him  ;  and  that 
the  plaintiff  was  thereby  induced  to  revoke  and  destroy 
bis  will,  which  became  known  to  Tunnell :  that  in,  Sep« 
lember  1848,  the  plaintiff  was  way  laid  and  shot  by  some 
person,  whom  he  believed  to  be  the  defendant,  Tunnell ; 
and  that,  by  reason  of  that  belief,  he  and  Tunnell  dis« 
agreed  and  the  latter  removed,  in  October  1848,  to  the 
Cooaty  of  Greene  to  reside:  And  that  very  soori 
thereafteri  as   the  plaintiff  understood,  the  defendantt 
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Tannellt  and  tbe  other  defendant,  Glasgow,  who  is  Ton- 
nell's  brother  in  law,  exhibited  to  sundry  persons  a  paper 
writing,  purporting  to  be  a  deed  executed  by  the  plaintiff 
tod  attested  by  Glasgow,  as  subscribing  witness,  and 
dated  on  some  day  in  April  1648,  whereby  the  plaintiff 
conveyed  the  whole  ol  his  estate,  real  and  personal,  and 
consisting  of  land,  slaves,  and  other  things,  to  the  defen* 
dant,  Tunnell,  to  his  own  use  absolutely  after  the  death 
of  the  plaintiff;  and  they  alleged  that  the  plaintiff  execu* 
led  the  same  and  that  Glasgow  witnessed  it.  The  plain* 
tiff  aversy  that  he  never  did  at  any  time  execute  a  deed 
to  the  defendant,  Tonnell,  for  any  thing,  and  that,  if  the 
defendants  have  any  such  deed  in  their  possrssion,  it  is  a 
forgery«  contrived  by  them  In  fraud  of  the  plaintiff,  and 
to  the  prejudice  and  clouding  of  the  title  to  bis  property  : 
and  he  states  that  it  wilt  be  particularly  prf^judicial  to 
Wm^  if  the  defendants  should  cause  the  deed  to  be 
registered  (as  he  understands  they  design)  and  then  should 
destroy  the  original,  whereby  it  might  become  more  diffi* 
cult  tocftablish  the  fraud  and  forgery.  The  prayer  i9» 
that  tbe  defendants  may  be  compelled  to  discover  and 
pTodace  the  said  pretended  deed,  and  that  it  may  be  de« 
dared  to  be  forged,  and  decreed  to  be  cancelled,  and,  in 
the  mean  time,  that  tbe  defendants  may  be  enjoined  from 
having  the  deed  proved  and  registered.  On  the  bill  an 
injunction  was  ordered,  as  prayed  for. 

The  answer  of  Tunnell  admits  the  relation,  in  which 
he  and  the  plaintiff  stood  up  to  April  1848,  as  the  same 
is  stated  in  tbe  bill,  and  that  he  knew  the  contents  of  the 
plaintiff's  will,  as  the  same  are  set  forth  in  the  bill :  It 
slates,  on  the  6th  of  April,  the  plaintiff's  wife  died,  and 
that  he  and  his  family  were  then  residing  in  the  house 
with  the  plaintiff,  that  they  might  the  better  nurse  his 
sick  wife  and  attend  to  the  plaintiff,  then  about  68  years 
eld  :  thai  between  the  1st  and  17th  of  April,  the  plaintiff 
cxi^roBsed  to  this  defendant  the  desire  to  execute  to  him 
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«  deed,  conveying  to  him  all  his  property*  reserving  to 
himself  a  life  estate  ;  and  that  he  assigned*  as  his  reasons 
therefor,  that  he  wished  to  give  him  two  pieces  of  land, 
which  the  plaintiff  had  purchased  alter  he  had  made  his 
will,  and  als.o  because  he  was  unwilling  that  the  negroes* 
given  in  the  will  to  the  defendant's  son,  should  be  hired 
put*  as  they  would  probably  be,  by  reason  of  the  infancy 
of  the  son*  at  the  plaintiff's  death.  And  both  the  defen* 
dants  state,  that  the  defendant  Glasgow*  who  lived  ia 
Greene,  came  to  the  plaintiff's  on  a  visit  to  his  sister*  Mrs« 
Tuonell,  on  the  16th  April;  and  that  the  next  morning 
the  plaintifi*  produced  and  executed  the  deed  referred  to 
in  the  bill,  and  that  the  defendant  Glasgow,  at  the  plain* 
tiflf's  request*  became  a  subscribing  witness  to  it*  and  tho 
plaintiff  delivered  it  to  Tunnell,  and  remarked*  that  it 
was  useless  to  keep  the  will  any  longer,  as  it  was  of  no 
force*  and  threw  it  into  the  fire. 

The  defendant  Tunnell  admits,  that  he  shot  the  plain- 
tiff's slave*  but  says  that  it  was  upon  a  just  cause — which 
he  does  not  mention — and  that  the  plaintiff*  though  exr 
cited  at  first,  readily  became  satisfied  with  the  defendant*! 
conduct  upon  that  occasion,  and  no  alienation  arose  there- 
from  between  them :  That  they  continued  to  live  as  father 
and  son*  until  the  plaintiff  married  a  second  time  in  Se|« 
tember  1S4S,  when  the  defendant  left  the  plaintiff's  house 
and  resided  in  another  on  the  plaintiff's  land,  until  in  that 
month  the  plaintiff  was  shot  by  some  person  in  his  own 
woods.  The  defendant  denies*  that  he  shot  the  plaintiff 
or  had  a  knowledge  thereof,  until  he  received  the  infor* 
roation  of  it  from  another  person ;  when  he  promptly 
went  to  the  plaintiff's  assistance  and  carried  him  home 
and  attended  him  there,  until  the  plaintiff  was  indncedi 
by  bis  second  wife  to  accuse  tbe  defendant  of  having  shot 
him:  and  that  then  he  left  the  plaintiff's  premises  and 
went  to  Greene  to  live.  The  answer  states,  that,  as 
as  soon  as  the  plaintiff  was  last  married,  his  conduct  to* 
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vrards  the  defendant  underwent  a  complete  change,  and 
that  he  went  so  Tar  as  to  threaten  to  burn  the  house,  in 
Mrhich  the  defendant  lived ;  and  that,  being  apprehen* 
sive  that  he  would  do  so  and  consume  the  deed,  the  de- 
fendant placed  it  for  safe-keepirig  in  the  bands  of  one 
Gardner,  who  lived  in  the  neighborhood :  That,  becom* 
ing  afterwards  uneasy,  lest  the  plaintiflT  might  get  the 
deed  into  possession  and  destroy  it,  he  directed  Gardner 
to  deliver  it  to  one  Patrick  Glasgow  of  Wayne ;  but  that 
he  subsequently  concluded,  in  order  more  efTectoally  to 
secure  bis  title  to  the  property,  to  have  the  deed  proved 
and  registered,  and  was  proceeding  to  do  so,  when  the 
injunction  stopped  him.  Both  of  the  defendants  say,  that, 
when  interrogated  on  the  subject,  they  exhibited  the  deed 
to  several  persons  and  declared  it  to  be  the  act  and  deed  of 
the  plaintiff, and  they  still  declare  it  to  be  so;  and  the 
defendant  Tunnell  avers,  that  he  is  ready  to  establish  it 
to  be  so,  whenever  permitted  by  the  Court.  The  answer 
of  Glasgow  slates,  that  he  annexes  a  copy  of  the  deed  to 
the  answer,  as  a  part  of  it,  but  it  does  not  appear  in  the 
transcript* 

On  the  coming  in  of  the  answers,  the  defendants  moved 
to  dissolve  the  injunction ;  and,  at  the  same  time,  the 
plaintiflfmoved,  that  the  defendants  should  be  ordered  to 
produce  the  alleged  deed  for  the  inspection  of  the  Court, 
and  also  file  it  with  the  Master  for  the  inspection  of  the 
plaintifl^  his  counsel,  and  such  witnesses  as  might  be  ex* 
amined  by  the  plaintiff,  to  establish  that  it  was  not  his 
deed.  The  Court  first  granted  the  latter  motion  ;  and  the 
defendant,  Tunnell,  insisting  that  the  deed  was  his  own^ 
and  that  the  Court  could  not  deprive  him  of  it,  refused  to 
file  it  or  produce  it ;  and  therefore  the  Court  refused  to 
dissolve  the  injunction,  but  allowed  an  appeal* 

R  F.  JIfoore,  for  the  plaintiff. 
Biggs,  for  the  defendants. 
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RoFPnc,  C.  J*    We  think  both  of  the  orders  pefpctly  cer- 
reot.    This  was  not  an  attempt  to  deprive  the  defendant 
of  his  deed.    That  is  what  is  to  be  done  by  the  decree  on 
Hie  bearing,  if  it  should  be  found  to  be  a  forgery.    But, 
before  the  hearing,  the  Court  often  directs  the  production 
of  papers,  and,  if  oeoessary  to  the  purposes  of  the  causei 
the  deposit  of  them  in  Court,  for  their  security  and  for  in- 
spectiiiD.    As  to  the  former,  no  case,  perhaps,  is  made 
here,  as  no  ground  is  laid  for  supposing,  that  the  defend- 
ant will  not  produce  the  deed  on  the  hearing,  nor  that  it 
would  prejudice  the  piaintiflT,  if  he  did  not  produce  it ; 
for  the  non-production  would  no  doubt  entitle  the  plain- 
tiff to  a  decree  declaring  it  a  forgery,  and  perpetuating 
the  injonotion.     But,  clearly,  the  inspection  of  the  instru- 
ment is  indispensable  to  the  plaintiff's  preparation  for 
the  hearing,  as  it  is  impossible,  that,  without  the  deed» 
he  can  give  evidence  as  to  the  band  writing  and  various 
other  matters,  tending  to  show  that  the  instrument  is  not 
genuine.     Of  course,  the  order  for  the  production  of  the 
paper  is  not  depriving  the  defendant  of  his  deed  at  all. 
The  Court  does  not  put  it  into  the  hands  of  the  plaintiff, 
but  in  those  of  its  oflicer;  and  the  Court  is  necessarily 
obliged  to  have  confidence,  that  the  officers  of  the  Court — 
the  Master,  Solicitor,  and  Counsel — are  to  be  trusted  with 
the  custody  and  inspection  of  the  papers  and  records  in  eve- 
ry  cause.     Here  the  the  defendants  admit  they  have  the 
deed,  and  therefore  it  is  subjecting  them  to  no  difficulty 
to  require  its  production  from  them.     When  produced,  it 
will  be  as  accessible  to  the  defendants  as  to  the  plaintiff, 
and  both  may  with  equal  facility  take  proofs  as  to  its  ex- 
ecution.    Indeed,  the  refusal  to  produce  it  furnishes  evi« 
dence  of  the  intention  of  unfairness  in  the  management 
of  the  cause,  and  adds  much  to  the  suspicion  excited  by 
the  ease  made  in   the  bill  and  answer.     It  was  no  fa- 
vor  which  the  plaintiff  asked  ;  for,  when  the  object  of  a 
suit  is  to  destroy  a  deed,  as  upon  an  allegation  of  forge* 
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ry»tbe  plaintiff  has  a  right  to  have  it  prodoced,  and  left 
in  Court  for  the  inspection  and  the  better  examination  of 
witnesses.  Beckfard  v.  Wildman,  16Ves.  438.  Andat^ 
thoagh  in  that  case  it  was  said,  that  the  production  wouM 
not  be  ordered  upon  a  mere  suggestion  in  a  bill  of  the  fair- 
'g<)ry,  but  that  a  special  ground  must  be  made  out,  y\x 
that  does  not  affect  the  present  question,  because  here  the. 
bill  is  a  sworn  one,  expressly  averring  the  special  case  of 
forgery.  It  has  always  been  the  course  in  this  State  to 
erder  the  instrument  thus  contested  to  be  brought  into 
Court  for  the  purposes  of  inspection,  Cooper  v.  Cooper^ 
2  Dev.  Eq.  298  ;  and  the  wonder  is,  that,  instead  of  mere* 
ly  refusing  to  dissolve  the  injunction,  the  Court  bad  not 
attached  the  parties  upon  the  spot,  not  simply  for  non* 
compliance  with  the  order,  but  for  the  positive  refusal 
to  do  so  in  the  face  of  the  Court. 

That  was,  of  itself,  a  sufficient  reason  for  not  hearing 
the  defendani's  motion  to  dissolve ;  for,  while  in  contempt, 
they  had  no  right  to  ask  any  thing.  But  the  answers  are, 
upon  their  face,  insufficient  and  suspicious.  Besides  the 
singular  reason  given  for  depriving  the  defendant's  son  of 
the  benefit  bestowed  by  the  will — which  could  not  have 
extended  to  the  land  devised  to  him — there  are  the  extra- 
ordinary  circumstances,  that  there  was  no  communication 
of  the  plaintiff's  intention  to  make  the  deed  to  any  one 
but  the  defendants:  that  while  they  remained  friendly, 
from  April  to  July,  and  while  they  lived  together,  up  to 
September,  no  communication  of  the  existence  of  the  in* 
strument  was  made  to  any  one  as  far  as  is  alleged  :  and 
that  it  was  only  after  the  dissension  between  the  parties, 
that  the  deed  was  put  into  the  hands  of  Gardner,  and  af- 
ter the  final  breach  and  reparation,  upon  the  mortal  as- 
sault on  the  plaintiff  laid  to  the  defendant  Tunnell,  that 
the  parties  made  known  generally',  that  they  had  such  an 
instrument.  Certainly,  upon  such  an  account  of  such  an 
instrument,  disposing  of  the  plaintiff's  whole  estate  as  i^ 
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gift,  DO  Court  could  feel  any  assurance,  that  the  deed  was 
g«Daine«  although  in  some  parts  of  the  answers  it  is  averred 
to  be  so. 

Per  Cukiam.    Orders  affirmed,  with  costs  in  this  Court. 
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WImb  %  bUl  dOM  not  ebar|«  Um  Im!*  to  to  wHhia  Um  InMwMft  of  Cli» 
dtiNidABty  h*  it  pamittodto  aufwer  «0  to  bit  iafotiP>tioa  aadbtlitftMi 
meb  as  Mtwer  it  alwajt  dtwotd  tafieitBtlj  tatpoMivi  to  th*  bill. 

Appeal  from  an  interlocntory  order  of  the  Court  of 
Bqoity  of  Bancombe  Coanty,  at  the  Fall  Term  1M7,  hit 
Honor  Jadge  Battu  presiding. 
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In  the  year  1830,  the  plaintiff  parchased  from  Joseph 
W.  Hawlnjifs  k  tt*i<t  oC  l^lnd*  Gelonging  to  btnf  tod  to  his 
brother  Benjamfn  l^.'TtawkiRS^  for  whoni  he  acted  as  an 
agent*  at  the  price  of  95000.  Of  this  sanrit  $2000  were 
paid  at  the  tim^»  aiM  th«  ^IftlhttfTi  16  Ire^Me  the  sam  re- 
maining due,  executed  three  several  bonds,  each  for 
•l^MjOi  and  payable  respectively  on  the  13  th  ef  Mfrch 
1841,  I84d  and  1^43,  and  each  bearing  date  the  27th  of 
September  18t9.  On  the  same  day,  and  bearing  even 
date  with  these  bonds,  Joseph  W.  Hawkins  executed  and 
delivered  to  the  plaintiff  his  obligation  under  bis  hand 
and  seal,  ip  the  penal  sum  of  810,009,  to  make  to  him,  on 
or  before  t&e  13fti  day  of-Marok  1843,  Jt  giod  aid  suffic- 
lent  conveyance  of  the  said  land,  with  general  warranties, 

Joseph  W.  Hawkinsdted  in  Ibe  year ,  and  the  defen* 

dant,  John  Hawkins,  was  duly  appointed  hisadminis'rator* 
The  plaintiff  alleges,  that,  at  the  time  he  made  his  con« 
tract,  it  was  expressly  agf eed  between  him  and  the  intes- 
tate, Joseph  W.  Hawkins,  that  he  should  not  be  pressed 
for  the  money,  until  the  conveyance  of  title  was  made, 
both  for  his  shasi  Ofbhei  land  lind  his  broiher  Benjamin's, 
who  lived  in  another  State,  and  that^  in  violation  of  the 
contract,  an  action  was  commenced  against  him  in  1845 
upon  one  of  the  bonds,  by  the  defendant  John  Hawkins, 
and  a  final  judgment  obtained  at  August  term  1847  of  the 
Supreme  Court  against  him;  and  that,  at  the -same  term, 
another  judgment  was  obtained  against  him  upon  another 
•ftbeb«ad««in  the  aama  of  Bei\J9EDin  F«  Hawkins,  to 
>%oln  it  had  bem  assigri^ed.  H«  allegest  <hat  he  sdwia^'S 
has  bf^'n  reatPy,  and  ettfl  is,  to  comply  wHh  bfs  part  of 
the  contract^  upon  receiving  a  good  and  sufficient  title 
frorii  the  defendant,  Jofin  Hawkins,  of  the  interest  of  his 
ihteiifate  ih  the  said  lands,  the  said  Benjamin  having  c<in^ 
veyed  his  interest  to  him,' but  that  the  saiJ  John  HaW^ 
kifls^  «dBHiiislrator  of  Joseph  W»  Hawking  has  refused 
to  convey  the  interest  of  the  said  Jo?eph  in  the 
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The  plaintiff  further  alleges,  that  the  $8000,  paid  by  him 
at  the  time  of  making  the  contract,  were  for  the  interest 
of  Benjamin  F.  Hawkins  in  the  tract  of  land.  The  bill 
prays  a  specific  performance  of  the  contract,  and  an  in- 
junction to  restrain  the  collection  of  the  money  recovered, 
until  a  good  and  sufficient  title  is  made. 

The  defendant,  John  Hawkins,  administrator  of  Joseph 
W.  Hawkins,  alleges,  that  he  knows  nothing  of  the  con- 
tract personally,  but,  from  what  he  has  heard,  both  from 
the  intestate  and  the  plaintiff,  he  does  not  believe,  that 
it  was  a  part  of  the  contract,  at  the  time  it  was  made,  or 
was  ever  since  so  agreed  between  his  intestate  and  the 
plaintiff,  that  the  latter  was  not  to  be  pressed  for  the  pur« 
chase  money,  until  titles  were  executed  for  the  land  ;  but, 
on  the  contrary,  he  believes  that  the  purchase  money  was 
to  be  paid  before  the  conveyances  were  executed  ;  and 
states,  as  his  reason  for  the  belief,  that  the  bond,  given 
for  the  title,  requires  the  title  to  be  made,  at  the  same 
time  the  last  bond  for  the  purchase  money  falls  due.  He 
further  alleges,  that  the  plaintiff,  in  conversations  with 
him,  stated,  that  the  title  to  the  land  was  to  be  made, 
when  the  money  was  paid,  and  that  he  never  claimed  the 
contrary  to  be  the  fact.  He  denies  that  the  plaintiff  ever 
demanded  or  requested  a  conveyance.  On  the  contrary, 
he  offered  to  make  a  conveyance  at  any  time,  when  the 
plaintiff  told  him  he  did  not  wish  the  title  made,  until  the 
money  was  paid.  He  denies  that  the  0tOOO  paid  were 
for  the  interest  of  the  defendant,  Benjamin  F.  Hawkins, 
as  the  share  of  the  latter  in  the  land  was  much  more 
vakuMe  than  the  intestate's,  and  alleges  that  it  wac 
paid  for  their  joint  interest  and  was  accordingly  shared 
between  them,  and  that  two  of  the  bonds  were  assigned 
to  Benjamin  and  one  retained  by  Joseph  W.  Hawkins, 
which  is  the  one  upon  which  the  judgment  is  recovered* 
The  answer  of  Benjamin  F.  Hawkins  is  the  same  in  every 
mnit/ttwl  part  with  that  of  Idin  Ha^^ins. 

B 
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On  rootion  in  the  Court  below,  the  iojuDOtian,  wbiqh 
had  been  grnnted,  was  dissolved,  and  the  plaintiff  ap* 
pealed. 

J.  W.  Woodjin,  for  the  plaintiff. 
N.  W.  Woodjin,  for  the  defendants. 

Nash  J.  The  claim  of  the  plaintiffto  the  relief  he  seeks 
rests  upon  the  allegation,  that,  at  the  time  he  made  the 
contract,  it  was  expressly  agreed  between  him  and  Jo- 
seph W.  Hawkins,  that  he  was  not  to  be  pressed  for  that 
portion  of  the  purchase  money,  for  which  he  has  given  his 
bond,  until  a  good  and  sufficient  conveyance  of  the  whole 
of  the  land  was  made  to  him  ;  and  thaf»  in  violation  of 
this  agreement,  the  judgment  was  recovered,  before  any 
deed  was  executed  and  tendered  by  the  defendants.  This 
allegation  is  denied  by  both  the  answers,  as  fully  and  pos- 
itively  as,  from  the  situation  of  the  defendants,  it  was  in 
their  power  to  make  it.  The  bill  slates  that  Benjamia 
F.  Hawkins,  one  of  the  defendants,  was  not  present,  but 
>vas,  at  that  time,  residing  in  another  State,  and  Joseph 
W.  Haw*kins,  with  whom  the  contract  was  made,  is  dead* 
So  that  neither  of  the  defendants  could  possibly  know 
any  thing  of  the  alleged  agreement,  except  by  relation. 
The  bill,  therefore,  does  not  charge  the  facts  to  be  with- 
in the  knowledge  of  either  of  the  defendants.  If  it  had  so 
done,  the  defendants  would  have  had  to  answer  positively 
and  not  as  to  their  belief.  But  the  rules  of  chancery 
practice  do  not  require  of  a  defendant  that,  which  in  the 
nature  of  things  he  cannot  do.  When  the  charge  in^  as 
here,  of  facts,  of  which  he  has  no  personal  knowledge* 
he  is  permitted  to  answer  as  to  his  information  and  belieft 
and  such  an  answer  is  always  deemed  suiBciently  rc« 
sponsive  to  the  bill.  This  has  been  done  by  those  defen- 
dants. Nor  are  the  facts,  alleged  in  the  plaintiff's  bill, 
such  as  sustain  his  charge.  The  three  bonds,  given  by 
him  for  the  deferred  payments,  and  the  bond   given  by 
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Joseph  W.  Hawkins  to  make  title,  all  bear  the  same  date, 
to-wit:  the  27th  of  September  1839.  The  last  bond  is 
payable  on  the  13th  of  March  1842,  and  on  the  same  day 
Joseph  W.  Hawkins  binds  himself  to  make  title.  Each 
of  the  contractsor  covenants  is  independent — upon  their 
face  there  is  no  condition  whatever.  It  may  well  be 
asked,  if  such  an  agreement,  as  that  charged  in  the  bill, 

I  had  been  made  by  the  parties,  why  it  was  not  inserted  in 

I  the  written  evidence. 

In  addition,  it  is  alleged  in  the  bill,  that  the  two  thous* 
and  dollars  paid  at  the  time  of  the  contract,  were  for  the 
interest  of  Benjamin  F.  Hawkins  in  the  land,  and  the 
plaiotiflf  admits,  that  he  has  received  a  good  and  suffic- 
ient title  from  Benjamin  for  his  share  of  his  land.  The 
answers  both  deny,  that  the  money  paid  was  for  Benja- 
mio's  Interest,  but  aver  that  it  was  received  to  their  joint 
interest  and  divided  equally  between  them,  and  that  Ben- 
jamin's interest  was  valued  at  three  thousand  dollars  and 
Joseph's  at  two  thousand ;  and.  in  accordance  therewith, 
two  of  the  bonds  were  assigned  to  Benjamin  and  one  retain- 
ed by  Joseph,  which,  with  one  thousand  each  had  received 
in  money,  made  up  their  respective  shares  of  the  purchase 
money.  The  plaintiff  then  has  actually  received  a  con- 
vej'ance  for  Benjamin's  interest,  without  paying  what 
was  due  to  him,  and  the  defendant  John  Hawkins  has 
professed  his  readiness  to  make  a  conveyance  for  Joseph's 
interest,  whenever  the  plaintiff  was  willing  to  receive  it. 
The  case  is  before  us  upon  the  interlocutory  decree 
made  below,  dissolving  the  injunction.  We  see  no  error 
in  that  decree. 

This  opinion  must  be  certified  to  the  Court  of  Equity 
for  Buncombe  County.  The  plaintiff  must  pay  the  costs 
of  this  Court. 

Per  Curiam.  Ordered  accordingly. 
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A  MMty  to  a  guardiaa  bond  it  not  diicharg ed  frora  hw  Uabililyi  by  tht  fOpl- 

diau'ii  giTiof  a  now  bood  with  other  ■nretias. 
A  surety,  who  has  been  compelled  to  pay  the  debt  of  hit  prinefpal,  moat 

make  all  his  eo-sareties  parties  to  a  bill  for  eoatribotioni  if  they  are  hi 

Ihw  State  and  solvent    Bnt  where  one  is  out  of  the  jurisdiction  of  tho 

Conrtf  and  otheis  are  within  it,  tho  plaintiff*  by  stating  (ha  (act  in  his  blll» 
~  is  at  liberty  to  proceed  against  the  latur  aloiie. 
The  GO-snretyi  who  is  in  this  State,  will  haye  to  make  contribution,  without 

regard  to  the  share  of  contribution,  which  the  absent  co-surety  would  hate 

had  to  pay,  had  he  been  within  the  reach  of  the  process  of  our  Courts. 
A  surety  to  a  guardian  bond,  when  sued  by  the  wards,  is  not  bound  to  avnil 

binsalf  ol  the  atatnto  of  limiutions. 
All  the  bonds  giyen  by  a  guardian  are  bnt  securities  for  the  same  thing,  and 

the  sureties  on  each  are  bound  to  contribution,  but  their  liabilities  are  in 

proportion  to  the  amount  of  their  respsctiye  bonds. 
Tha  eaaeo  of  Gsvemor  ▼  fi^ison,  3  Ire.  349,  ButUr  y.  Durkmm,  3  Ire.  Eq . 

389,  SpiPep  y.  Jmkiiu,  1  Ire.  Eq.  136,  and  Joiisf  v.  ifnyasi  I  Irad.  Eq. 

543,  cited  and  approved. 

Cause  transmitted  from  the  Court  of  Ecjuity  of  Cleave- 
land  County,  at  the  Spring  Term  1848. 

The  Bill  sets  out,  that  one  Benjamin  Hicks,  in  the  year 
1821,  was,  by  the  County  Court  of  Rutherford  County,  ap- 
pointed guardian  to  the  minor  children,  five  in  number, 
of  Richard  Blanton,  deceased,  and  executed  five  several 
bonds,  one  for  the  benefit  of  each  of  his  wards,  9S  guar- 
dian,  and  each  in  the  penalty  of  six  hundred  dollars,  with 
one  Achilles  Durham  and  the  defendant,  as  his  sureties  ; 
that,  on  the  16th  of  April  1823,  the  said  Hicks  renewed 
his  said  guardian  bonds,  by  order  of  the  Court,  and  gave, 
in  their  place,  one  bond  in  the  penalty  of  three  thousand 
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five  hundred  pounds,  with  the  conditions  prescribed  by 
law.    To  this  bond  Benjamin  D.  Durham,  Achilles  Dor* 
ham  and  the  plaintifi*  were  sureties.    The  bill  then  sets 
forth,  that,  in  1842,  a  bill  was  filed  in  the  Court  of  Equity 
for  Rutherford  County,  against  the  sureties  to  the  bond 
of  1823,  in  favor  of  the  children  of  Richard  Blanton,  and 
those  who  represented  them  or  claimed  their  interest  in 
the  estate  of  the  said  Richard  Blanton,  and   that  a  final 
decree  was  obtained,  at  the  December  term  1845,  of  the 
Supreme  Court,  against  the  defendants  in  that  suit,  for 
the  sum  of  three  thousand  and  eighty  one  dollars  and 
four  cents,  with  interest  on  one  thousand  six  hundred  M^nd 
sixty-six  dollars  and  three  cents,  from  the  1st  day  of  Jan* 
uary  1816.  together  with  the  costs  of  suit ;  which  sum t 
amounting  in  the  whole  to   three  thousand  two  hundred 
and  thirty-three  dollars^  was  paid  and  discharged  by  the 
plaiAtifi*,  under  an  execution  issued  against  him  and  the 
other  sureties*    The  bill  further  charges,  that  Benjamin 
Hicks  removed  from  this  State,  before  the  institution  of 
the  above  named  suit,  and  died  intestate  and  insolvent ; 
that,  before  the  obtaining  of  the  above  decree,  Achilles 
Durham,  oae  of  the  defendants,  became  hopelessly  insol* 
vent  and  continues  so,  and  that  the  said  Benjamin  D. 
Durham  long  since  removed  from  this  State  to  parts  un« 
known,  and  continues,  if  alive,  to  reside  abroad.    The 
bill  then  charges,  that  the  defendant  is  a  co*surety  witk 
the  piaintifi*  in  the  faithful  discharge,  by  the  said  Benja« 
min  Hicks,  of  his  duties  as  guardian,  and  that  he  is  the 
only  one,  from  whom  the  plaintiS"  can  receive  any  con- 
tribution ;  that  the  plain tifi*,  after  paying  off  and  dis* 
charging  the  decree  of  the  Supreme  Court,  notified  the 
defendant  of  the  fact,  and  demanded  of  him  his  part  or 
portion  of  it,  which  he  has  refused  to  pay.    It  then  prays 
an  account,  &c. 

The  defendant  admits,   that  he  executed  the  five  sev* 
eral  bonds,  first  set  forth  in  the  plaintiff's  bill.    He  alle* 
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gcs,  that,  haying  become  uneasy  at  bis  situation,  and  with 
a  view  to  become  discharged  from  further  liability  for 
Uieks,  he  applied  to  him  to  give  other  security,  which  he 
accordingly  did  at  April  sessions  1833  of  Rutherford  Coun- 
ty Court ;  that  upon  the  records  of  the  same  Court  is  the 
following  entry — ^*'April  sessions  1823.  The  Court  took 
a  new  bond  of  Benjamin  Hicks,  guardian  of  the  heirs  of 
Richard  Blanton  deceased,  in  the  sum  of  £3500  with  Ed- 
mund  Jones,  Benjamin  D.  Durham  and  Achilles  Dulrham; 
for  sureties — done  at  the  request  of  Burwel  Blanton,  former 
surety/'  He  farther  alleges,  that  this  proceeding  was  had 
by  him,  with  a  view  to  being  discharged  from  his  liability 
for  Hicks'  guardianship,  and  that,  at  that  time.  Hicks  was 
iMDply  able  to  discharge  all  his  liabilities  as  such  guardi- 
an, and  that  he  has  since  become  insolvent;  that  Benja- 
aio  D.  Durham  has  removed  to,  and  still  resides,  in  the 
State  of  Mississippi,  and  is  a  man  of  wealth,  and  well  able 
to  pay  his  share  of  the  said  decree.  He  further  alleges, 
that,  at  the  time  the  heirs  of  Burwel  Blanton  instituted 
their  said  suit  against  the  plaintiff,  he  was  protected  by 
the  Statute  limiting  the  time,  within  which  wards  shall 
bring  their  suits  against  sureties  to  guardian  bonds  ;  as 
sill  or  some  of  them  had  arrived  at  the  age  of  twenty  one 
years  more  than  three  years  before.  The  defendant  ad« 
inits  the  decree  set  forth  in  the  plaintiff's  bill,  and  its  pay- 
ment by  the  plaintiff. 

Replication  was  take  to  the  answer. 

Guion  and  Alexander^  for  the  plaintiff. 

X.  £.  Thompson^  for  the  defendants,  submitted  this  ar- 
gument : 

Remedy  for  surety  of  guardians — See  Rev.  Stat  ch,  54, 
sec.  20. 

That  a  surety  need  not  file  a  petition  to  remove  a  guar- 
dian under  the  above  section — sec  Rev.  Stat.  ch.  46,  sec. 
30,  and  the  case  of  Governor  v.  Goxcan,  3  Ire  L.  Rep.  342. 
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The  sureties  oi  a  guardiAn  are  disohargad  after  the 
ward  has  been  tbr^c  years  of  age.  See  Ren.  Stat.  ch»  65, 
9€c.  7.  Suit  on  bond  must  be  brought  to  prevent  the 
statute.     See  Johnson  v.  Taylor y  Ist  Hawks  271, 

Where  a  guardian  gives  one  bond  for  several  wards, 
each  ward  has  a  right  of  action  when  he  becomes  of  age. 
See  Rev.  Slat.  cfi.  54,  sec.  6. 

Co  sureties  on  different  bonds  are  liable  in  proportion 
to  their  respective  bonds.  See  Jones  v.  Hayes^  drd  Ire. 
Eq.  502. 

Nash,  J.    The  defendant's  objection  to  making  oontri* 

bution  is  not  put  on  the  ground  of  his  not  being  a  party 

to  the  bond  of  1823,  upon  which   the  judgment  against 

the  plaintiff  was  obtained,  but  upon  the  three  following 

grounds  :  Firsts  that  he  was  discharged  from   all  Ita* 

bility  on  the  bonds,  to  which  he  was  a  party,  by  tba 

judgment  of  the  County  Court  of  Rutherford,  when  they 

took  the  bond  of  1823;  Secondly,  that,  as  Benjamin  D. 

Durham  was  one  of  the  obligors  in  the  bond  of  1823,  with 

the  plaintiflf,  and  is  in  good  circumstances,  and  amply 

able  to  pay  his  share,  it  was  the  duty  of  the  plaintiff  to 

follow  him  to  the  State  of  Mississippi,  where  he  lived, 

and  sue  him  there ;  Thirdly,  that  more  than  three  yeaN 

bad  elapsed,  after  the  wards  of  Hicks,  or  some  of  Ibem, 

had  arrived  at  the  age  of  twenty  one  years,  before  they 

instituted  their  suit  against  the  plaintiff,  and  he  was  there* 

fore  protected  by  the  act  of  the  General  Assembly,  llev. 

St.  Ch.  65  Sec.  7,  and  that  he  had  no  right  to  file  this  bill. 

We  do  not  think  that  any  of  these  objections  can  ava  1 
the  defendant*  As  to  the  first,  if  such  discharge  by  the 
judgment  of  the  County  Court  of  Rutherford  does  rxisf, 
it  must  be  a  matter  of  record ;  and,  without  deciding, 
whether  the  County  Court  could  or  could  not  so  discharge 
the  defendant,  it  is  sufficient  to  say, the  defendant  has  pro^ 
duced  no  evidence  to  support  the  allegation.    The  defc^n^ 
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dant  was  not  discharged  by  taking  the  bond  of  18^3,  but 
his  liability  continaed,  If  it  did  not  relieve  him  to  the 
extent  he  expected  and  wished,  yet  it  certainly  did  relieve 
him  to  the  extent  of  binding  the  sureties  to  the  new  bond 
to  contribatc  to  any  loss*  he  might  thereafter  sustain  by 
reason  of  his  liability;  and  it  has,  eventually,  thrown 
upon  the  plaintiff,  one  of  the  sureties  to  it,  the  first  brunt 
of  the  battle.     Croveimor  v.  Gowan,  3  Ire.  342. 

As  to  the  second  objection.  If  Benjamin  D.  Durham 
had  remained  in  this  State  and  was  solvent,  it' would  have 
been  necessary  for  the  plaintiff  to  have  made  him  a  part}% 
that  the  Court,  in  its  final  decree,  might  adjust  the  loss 
between  all  the  parties.  Butler  v.  Durham,  3  Ire.  Eq. 
589*  But  when  one  of  several  parties  is  out  of  the  juris- 
diction of  the  Court,  and  others  are  within  it,  the  plain* 
tiff,  by  stating  the  fact  in  liis  bill,  is  at  liberty  to  proceed 
Against  the  latter  alone.  This  is  the  ordinary  practice 
in  the  Court  of  Chancery.  Spivey  v.  Jinkins,  1  Ire.  Eq» 
l$6.  And  the  act  of  1807,  Rev.  St.  Ch.  113  Sec.  2, ex- 
pressly authorises  one  surety  to  sue  another,  without 
making  the  principal  a  party,  when  he  is  insolvent  and 
aut  of  the  State,  and  the  equity  of  the  act  applies  to  this 
ease.  It  was  not  necessary,  then,  for  the  plaintiff  to  pur- 
Mie  Benjamin  Durham  into  the  State  of  Mississippi.  That 
burthen  will  fall  upon  the  defendant,  if  he  wishes  to  Ies« 
«en  the  liability,  which,  by  the  decree  in  this  casr,  will 
rest  upon  him.  Nor  was  it  necessary  to  make  the  ad* 
ministrator  of  Hicks  a  party.  Hicks  was  insolvent  and 
the  administrator  has  left  the  State. 

As  to  the  third  objection.  If  the  wards  of  Hicks,  as  is 
alleged,  had  reached  twenty  one,  more  than  three  j'ears 
before  they  commenced  their  suit  against  the  present 
plaintiff,  he  might,  if  he  had  so  chosen,  protected  himself 
under  the  act  limiting  the  time,  within  which  actions 
must  be  brought  against  the  sureties  to  guardian  bonds. 
Rev.  St.  Cb.  (55  Sec.  7.     But  he  did  not  so  choose.     A  re- 
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eovery  fans  been  bad  agninst  htm  apon  a  just  elainivand 
he  DOW  seeks  to  make  the  defendant  bear  an  eqaal  shara 
of  that  just  demand.  It  is  right  and  proper  that  the  law 
should  fix  a  time,  beyond  which  the  sureties  to  a  goardi* 
dianbond  shall  not  be  held  liable  to  the  claim  of  the  warda^ 
and  the  law  has  fixed  the  period  at  three  years  after  their 
arrival  at  Tall  age.  The  claim  here  is  not  that  of  tha 
ward,  but  of  a  joint  surety.  There  was  no  obligation  an 
the  plaintifT,  either  in  law  or  in  equity,  to  plead  that 
Statute  or  rely  upon  the  protection  it  gave  him.  In  the 
case  of  Leigh  v.  Smith,  3  Ire.  £q.  408,  and  WilliamM  r» 
MaiilanJU  1  Ire.  Eq.  92  the  Court  decided,  that  an  exeoa* 
tor  may  or  may  not,  at  his  option,  plead  the  Statota^of 
limitations — nor  can  a  legatee  compel  himtodo  it,  though, 
by  his  neglect  or  refusal,  a  liability  is  thrown  on  the  lat- 
ter, from  which  the  plea  would  have  protected  him.  Tba 
plaintiff*,  Jones,  was  not  compelled  to  plead  the  Stalatet 
upon  which  the  defendant  relies.  The  case  in  1  Hawks, 
271,  Johnson  v.  Taj/lor^  was  correctly  decided,  but  that 
was  ao  action  by  the  wards. 

The  guardian  bonds,  to  which  the  defendant  was  a  sure* 
ty  amounted  to  83000,  and  that,  on  which  the  plaintiflT 
wns  surety,  amounted  to  97000.  All  the  bonds  given  hf 
a  guardian  are  but  securities  for  the  same  thing,  and  the 
sureties  upon  each  are  bound  to  contribute  ;  but  where 
the  several  bonds  differ  in  amount,  the  liability  of  the  sure- 
ties is  not  equal,  but  in  proportion  to  the  penalties  oftha 
different  bonds.  In  this  case,  the  sum,  for  which  the  da« 
fendant,  Blanton,  is  liable,  when  compared  to  that,  which 
the  plaintiff*  ought  to  pay,  of  the  sum  decreed  against  him, 
is  as  1^3000  is  to  97000,  and  so  it  must  be  declared,  Joms 
v.  HayeSf  S  Ire.  Eq.  502. 

Pee  CaRiAM.  Decree  accordingfl^. 

C 


m  SUPREME  COURT. 


»• 


rWIlXUM  BUCHAKNAN  ^  AL.M.  9AMUEL  FITZGEKAU) 

4.piyn*iit  of  iii«Ml  iato  the  PnUic  Traafory  for  oa  cntrj  of  laiid»  with* 

oat  tho  oortific^to,  roqoired  from.tho  Soerotary  of  Suto  by  the  Aot,  Rot. 

'  But  eh.  49,  MO.  22,  is  to  bo  retarded  aa  a  merely  yolnatafy  and  OBao- 

'lliorisod«o<i  and  not  aa  a  payment  on  tbo  eDtry^  ao  aa-  to  eotiilo  thopvty 

'.iocgnuit. 

TiMjwoTiao  in  tho  Aist  of  1849;  eh.  33,  aaTing  tho  rif  hta  of  joaior  ootrieai 

<«for  wbioh  tho  parcha«o  aionoy'may  haTo.beeo.paid/'iatobocoiiatruof*,  aa. 

not  preferring;  a  lapeed  entry  before  a  jonior  entry,  aubeieting  at  tho  pa»inf 

'  of  tho  Aot,  on  which  the  parchaao  moaoy  waa  aAerwarda  duly  paid,  and 

,  ft  grant  obtained  in  dne  time. 

Th^o^fVi^  of  Bry§oH  ▼.  Doioaitf  3  Ire*  E^*  138*  oited  a|id  approTod. 
• 

Appeal  from  an  interlocutory  order,  made  by  his  Honor 
Jadfe  Settle,  in  the  Court  of  Equity  for  Haywood  Couo* 
ly,ii.t  the  Fall  Term  1847,.di8SQlving:the  injunction,  which 
l^^.been  granted  in  the  cause. 

Jplin  Buehapnan^the  late  father  of  the  plaintiffs,  on  the 
2n4  of.  May  1636,  entered  96  acres  of  land  in  Haywood 
CoQnty,  and  took  out  a  warrant,  on  which  he  had  the  land 
8j(irveyed  on  the  Sd  of  iSeptember  1887.  On  the  5th  of  Dc« 
eemb^r.  1838,  be  paid  the  purchase  money  in'o  the  publio 
ll^asiiryt  ail  t^e  bill  charges  ;  but,  as  the  surveyor  bad 
iio|:  ricytprn^.  ^^^  warrant  and  survey,  h^  could  not  then  get. 
4  JJAnU  Upon  enquiry  he  ascertained,  that  the  survej^- 
or  had  mislaid  the  warrant  and  sqrvey,  and  l^e  insisted 
thai  he  should  look  for  it  and  return  it,  so  that  he,  Buchaii« 
nan«  q[iig)i|  get. a.  grant*  On  the  18th  of  SefitembAr  1MI» 
ihib  defendaDt,  Fitzgerald,  entered  1 00.  acres  of  land,  and 
obtained  a  grant  therefort  on  tbe  Utb  of  January  1648, 
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inelodlng  the  greater  part  o{  the  land  efitertd  %iul««riitey* 
ed  for  Buebannan. 

Tht  bill  was  filed  in  September  1846,  and  atatet » thMb 
at  the  time  the  defendant  made  the  entry,  be  bad  Ml 
knowledge  that  Buohatman  had  made  the  older  enUfft 
and  paid  the  parehase  money  to  the  State*  and  iateadftd 
taking  ont  a  grant)  as  soon  as  the  surveyor  ooold  And  Ib^ 
warrant  and  sarvey  or  make  a  new  one.  It  farther  st|ite% 
•that  afterwards,  those  papers  were  ionnd  and  returned  ie 
the  Secretary  s  office»  and  a  grant  obtained  July  lat  184i% 
under  whteh  the  grantee  entered  and  held  the  tarn)  until 
bis  death,  and  then  that  it  descended  Co  the  plaintiffs,  Who 
are  his  children  and  heirs  at  law  ;  and  that  the  defendani 
brought  an  action  of  ejectment  against  tbem  and  ha9  rt» 
covered  judgment  therein.  The  prayer  is,  that  the  defeQ^ 
dant  may  be  declared  a  trnstee  for  the  plaintiffs,  and  be 
decreed  to  convey  the  land  to  them,  and  in  the  mean  while 
for  an  injunction. 

The  answer  denies  that  the  defendant  had  any  kubwl'* 
edge  of  the  entry,  survey  or  payment  of  the  purchase  oie^ 
^e}%  by  Boobannan^  ascharged  in  the  bill,  until  after  seme 
considtfrabie  time  after  the  Defendant  had  obtained  bis 
grant.  It  states,  that,  in  fact,  Buchannan  had  bbalidontfd 
the  entry,  under  whieh  he  now  claims,  and  made  a  seeip 
end  eotry  of  the  same  land  on  the  10th  of  November  1808; 
on  which,  however,  he  took  no  farther  Steps;  andit  ioflieta» 
that  both  of  those  entries  had  lapsed,  when  the  defeodaaC 
madd  his  entry  on  the  Idth  of  September  1841,  and^  tberer* 
fore,  that  he  bad  a  perfect  right  to  6nter  the  land  aad  ob» 
lain  a  grant.  Upon  the  ooming  in  of  the  ahawer,  the  defdi^ 
dant  moved  for  the  dissolution  of  the  common  injunction, 
which  had  been  granted  on  the  bill,  and  the  motion  Was 
allowed  with  costs,  but  the  piaintiflk  by  leave  of  tbd  Oewrt 
appealed 

N.  Wi^WdodJin,  for  the  plaintiffs.  _ 

Ftdncis,  for  the  defendant. 
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'.  Mnrrai^C.  J.  The  Coort  isof  opinion,  that  the injime^ 
lion  was  properly  diiMolved.  It  is  not  oorreet  to  say,  that 
fb#  perrchise  mooey  on  Bochannan's  entry  was  paid  into 
file  irraftory ;  for  it  coold  only  be  lawfally  received  upoa 
tbe  oertiftcate  of  the  Secretary  of  State,  setting  forth  the 
HQmber  and  date  of  the  entry,  and  the  qoatiCity  of  acretf, 
found  by  the  surveyor  to  be  vacant,  as  the  same  may  ap* 
pear  to  exist  by  the  returns  made  to  him  from  the  snrvejr- 
«ri  or  entry  taker,  or  from  the  entry  taker's  warrant  or 
the  plats  of  survey.  Rev.  St.  Ch.  48  Sec.  22.  Nothing  of 
that  kind  is^  alleged  here,  and,  indeed,  it  appears  by  an 
endorsement  of  the  Secretary  of  State  on  the  Treasurer's 
receipt,  which  is  annexed  to  the  bill,  as  an  exhibit,  that 
there  was  no  warrant  or  survej*,  returned  to  his  office. 
The  payment  iuto  the  treasury,  therefore,  must  be  regard- 
ed  as  a  merely  voluntary  and  unauthorised  act,  and  not  as 
a  payment  on  the  entry,  so  as  to  entitle  the  party  to  a 
grant  ou  it.  Consequently  the  entry  had  lapsed  and  the 
land  became  subject  to  entry  by  any  other  person,  under 
the  lOlh  and  llth  sections  of  the  entry  law.  But  if  it 
were  otherwise,  and  the  money  could  be  deemed  a  pay* 
ment  for  the  land,  there  is  nothing  in  the  case  to  affect 
the  defendant  with  notice  of  it,  and  he  positively  denies 
over  having  heard  of  the  entry  of  the  2nd  of  May  1836, 
until  nearly  a  year  after  he  had  obtained  bis  own  grant ; 
•and,  certainly,  without  notice  of  it,  thb  defendant  might 
innocently  and  justly  enter  the  land  and  lay  out  his  mo- 
ney fcr  it,  after  a  lapse  of  upwards  of  five  years  from  the 
date  of  the  entry,  and  nearl}'  three  from  that  of  ihe  alleg* 
•d  paymeat  of  the  money  into  the  treasury;  and  therefore 
is  entitled  in  consequr.ce  to  hold  it  to  bis  own  use. 

If  the  nets,  extending  the  time  for  perfecting  titles  to 
lande  before  entered,  be  urged  for  the  plaintiffs,  ihe  an- 
swer is,  that  they  all  contain  savings  in  general  terms, 
that  nothing  in  them  shall  affect  the  rights  of  junior  en- 
tries, except  that  of  1643,  ch.  35,  which,  taken   literally. 
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qualiias  the  proviso*  by  restricting  it  to  a  sabseqnent  tn* 
try,  **for  %vhioh  the  purchase  money  may  have  beea 
paid;**  hhI  in  the  ease  of  Breton  v.  Dobsom  8.  Ire*  Eq.  138| 
on  the  maxim,  thfit  the  Legislature  never  intends  to  con* 
fer  a  favor  on  one  citixen,  which  causes  loss  and  injury 
to  another,  it  was  held,  that  those  words  were  to  be  con* 
strned  as  not  preferring  a  lapsed  entry  of  13S6  before  a 
junior  entry*  subsisting  at  the  passing  of  the  act,  on  which 
the  parehase  money  was  afterwards  duly  paid  and  a 
grant  obtained  in  due  time.  In  every  point  oC  view, 
therefore,  aeoording  to  the  answer,  the  equity  of  the  bill 
is  completely  removed  ;  and  it  must  he  certified  to  the 
Court  of  Equity,  that  there  is  no  error  in  the  decree.  The 
plaintiff  most  pay  the  costs  in  this  Court. 

Per  Curiam.  Decree  accordingly. 


MARY  JANB  SITTTLBS  4-  AU  V9.  MARTtIA  HAY  ^  AL. 

NcHber  weakness  of  iniml  aor  old  age  U,  of  itself,  a  sufficient  s^^aod  to  in- 
Talidata  an  iostrameoL  To  have  that  eflect,  there  mast  be  some  fraud 
in  the  transaction,  either  expressly  proTed  or  inferred  from  the  circum- 
staneee 

The  ease  of  Smith  v.  B^atijft  3  Iret  Eq.  456,  dted  and  approved. 

Cause  removed  by  consent  from  the  Court  of  Equity  of 
Rutherford  County,  at  the  Fall  Term  1847. 

This  Bill  was  filed  in  the  Court  of  Equity  of  Rutherford 
County,  by  Mary  Jane  Suttles  and  Sarah  Ann  Suttles, 
infants,  by  their  next  friend  George  Suttles,  against  Mar* 
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thm,  Hay  and  George  Hay,  alias  Oeorge  Wesson,  and  eta- 
led,  that  George  Ha}%  the  «lder,  died  in  the  year  i84<l» 
Jeairiog  the  plaiaiifiW  In  right  of  tfaeiriiieiher^  Sarah  Sal^ 
ties,  deoeased^  and  George  Hay«  the  yoaoger,  hit  only 
heiri  ait  law  and  next  of  kin ;  that  George  Hay,  SeahN% 
was  about  ninety  years  of  age  at  the  time  of  k\s  dealfay 
and  was.  at  that  time,  and  had  been  for  many  yean  hB» 
fore,  of  a  very  weak  mind,  incapable  of  transacting  basi« 
ness  and  easy  to  be  imposed  upon  ;  that  hie  son  George 
Hay,  junior,  lived  with  him,  and,  some  years  before  hie 
death,  brought  the  defendant,  Martha,  to  his  hoose,  and 
lived  with  her  in  adultery,  until  she  bore  a  eon,  the  de^ 
fendant  George  Hay,  aliiis  George  Wesson,  and  married 
her ;  that  the  said. George  Hay,  junior,  and  the  defeodani 
Martha,  obtained  and  exercised  great  influence  over  the 
said  George  Hay,  senior,  by  means  of  which  they,  for 
several  years,  endeavored  to  procure  from  him  a  convey- 
ance to  the  said  George,  j  unior,  of  a  tract  of  land,  which 
he  then  owned,  of  the  value  of  about  92,500,  and  that, at 
last,  by  threatening  to  institute  vexatious  suits  against 
him  and  by  divers  other  artifices,  false  suggestions  and 
undue  influence,  they  procured  the  said  George  Ha}',  sen* 
ior,  to  execute  a  deed,  bearing  date  the  8th  of  August 
1538,  to  his  son,  the  said  George,  junior,  for  the  tract  of 
land  aforesaid,  upon  the  pretended  consideration,  that  the 
said  George,  junior,  was  to  support  his  father  during  his 
life.  The  bill  charges,  that  the  said  deed  was  procftred 
by  fraud  and  undue  influence  practised  upon  an  old  mtin 
of  very  imbecile  mind  and  was  therefore  void.  The  bill 
then  states,  that  the  said  George  Hay,  junior,  after  the 
death  of  his  father,  took  possession  of  the  said  tract  of 
land  and  claimed  it  as  his  own,  and,  on  the  23rd  day  of 
November,  1840,  duly  made  and  published  his  last  will 
in  writings  and  thiTcin  devised  the  said  tract  of  land  to  his 
wife,  the  dcieudant  Martha,  for  life,  with  the  rcmaindir 
in  fee  to  her  son,  the  de(cnd«int  George  Hay,  alias  Weeson,. 
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ami  sooQ  tkereitfterdiixl ;  Ibai  iha  said  ftfartba- thereupon 
took  possesisioD  of  the  said^aod  and  claimed  it  aader  the 
said  devise*    The  prayer  of  the-  bill:  is,  that  the  deed  for 
the  said  traet  of  land  s^Qold  be  dielivered  up  andcanceilef't 
and  that  the  plaintifik  should  be  let  into  possession  of  the 
said  land*  as  tenatits  in  common  with  the  defendants* 
The  anawec  of  Martha  Hay  admits  all  the  maierial  alle- 
gations of  the  bill,  excepting  those  rf  laiing  to  the  fraud 
ajid  undue  influence  exercised  over  George  Hay,  senior, 
by  herself  and  hei^  husband,  and  to  the  manner  in  which 
the  deed  to  her  husband  was  executed  by  his  father.  With 
regard  to  these  it  denies  expressly,  that  the  defendant 
Martha*  or  her  husband,  George  Hay,  junior*  acquired  any 
influence  over  the  said  George  Hay,  senior,  except  what 
resalted  naturally  from  their  kind  and  dutiful  attentions 
to  himi  and.  denies  also,  that  the  said  deed  vras  procured 
by  the  means  alleged  in  the  bill.    On  the  coi.trary,  :t 
avers*  that  the  said  deed  was  executed  by  the  said  George 
senior,  freely  and.  fairly,  to  carry  out  a  long  settled  pur* 
pose'of  conveying  the  said  land  to  his  son  George,  who 
waa  his.  favorite  ohild,  as  was  manifested  by  his  having 
willed  to  his  said  son  the  same  tract  of  land  in  1834 ;  that 
the  said  George,  senior,  was  at  the  time  in   his  proper 
mind»  and  free  from  any  undue  influence  whatever,  and; 
tbat^  in  consideration  of  said  conveyance,  the  said  George 
junior,  executed  to  bis  father  an  instrument,  by  which  he 
bpqnd  himself  to  support  his  father  during  his  life,  and 
that  he  had  faithfully  performed  the  obligation.    The  an* 
•War  oCGeori^a  Hay,  alias  George  Wesson,  who  is  an  in* 
(SmUM  merely  formal.    Replications  were  pot  in  to  tha* 
answers,,  proofs  were  taken  on  both  sides,  and  the  cause 
wM  set  up  for  heta^'ingt  and  transmitted  by  consent  to  this 
Gpmtk 

BmcUrt  for  the  plaintifiii. 
:  Qmthnu  for  tfaedefendants* 
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Battlb,  L  We  have  carefully  examined  the  tcatiino* 
ny  in  this  case,  and  it  entirely  satisfies  us,  that  George 
Hay,  Sonr..  though,  from  his  advanced  age  and  other 
causes,  a  miin  of  weak  mind,  had,  at  the  time  when  he 
executed  the  deed,  which  has  given  rise  to  this  contest. 
sofRcient  mental  capacity  for  that  purpose.  Indeed  tl.e 
eonlrHr)'  is  rather  insinuated,  than  asserted  in  the  bill* 
and  the  main  ground,  upon  which  the  platntifTs  rely,  Is* 
that  the  deed  was  obtained  by  means  of  undue  rnfluencct 
fraudulently  exercised  by  George  Hay,  Jr.,  and  his,  wife, 
over  the  grantor*  The  specific  charge  is,  that  it  was  ob- 
tained'*by  threats  to  institute  vexatious  suits  against 
him  and  by  divers  other  artifices,  false  suggestions  and 
undue  infiuence.*'  It  is  well  ftettled,  that  neither  weak* 
ness  of  mind  nor  old  a^re  is,  in  the  absence  of /raod,  a  sof. 
ficient  ground  to  invalidate  an  instrument.  Smith  v« 
SeaUy.  2  Ire.  Eq.  456.  And,  although  it  is  said  in  the  sanr.e 
case,  ^Mhat  excessive  old  age,  with  weaknefs  of  mind, 
may  be  a  ground  for  setting  aside  a  conveyance  obtained 
under  9ucb  circumstances,*'  yet,  it  is  manifest,  t*  at»  to 
have  that  efTect,  there  must  be  some  fraud  in  the  Iran* 
i»iiction,  espressly  proved  or  inferred  from  the  circumstai- 
ees.  It  18  incumbent,  then,  upon  the  plaintiffs  to  prove 
their  charge,  that  the  deed  was  procured  from  the  (^rint« 
or  b}*  the  fraudulent  exercise  of  undue  infiuence  over  him 
by  the  grantee  and  his  wife.  Have  they  done  so  ?  We 
think  that  they  have  not.  There  ts  no  testimony  at  al*,. 
that  George  Hay,  junior,  or  his  wife,  at  or  about  the  tinre 
when  the  deed  was  executed,  threatened  the  grantor  with 
suits  of  any  kind,  or  used  any  artifice,  or  made  any  false 
suggestions,  to  procure  its  execution.  Two  of  the  plain* 
fiSs'  witnesses,  to- wit,  David  Miller  and  Isaac  D.  Mc« 
Clure,  testify  to  declarations  of  the  grantee,  tend  og  to 
Khow  the  exercise  of  undue  infiuence  by  him  over 
his  father  at  other  times.  The  witness,  Miller,  states, 
that  George    Hay,  j^inior,    told    him    that   lie    ccold 
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make  fais/aiher  do  any  thing  he  wished,  in  relation  to  the 
disposal  of  his  property*  and  he  would  have  it  doae  ;  but 
the  %vitness  does  not  mention  on  what  occasion  or  at 
what  time  this  was  said.  Isaac  D.  McLure  festifies,  tha^ 
he  wrote  a  will  for  the  grantor  in  the  year  1834,  in  which 
he  gave  the  land  in  qaestion  to  his  son  George,  aiid  on^ 
hundred  dollars  to  the  plaintiffs,  and  that,  a  few  days 
afterwards,  George  the  son  said,  that  he  compolled  or 
almost  compelled  his  father  to  will  bim  the  land  ;  that  he 
told  his  father  that  be  had  worked  on  the  plantation, 
twelve  or  thirteen  years  after  he  bad  oome  of  age,  for 
which  he  would  charge  one  hundred  dollars  a  year,  and 
would  sue  him  for  it,  and  break  bim  np,  if  he  did  not 
will  him  the  land.  If  this  testimony  had  related  to  the 
execution  of  the  deed,  and  were  not  weakened  by  other 
circumstances,  it  would  have  muoh  weight  with  us ;  but 
such  is  not  the  ease — it  relates  to  a  will,  made  four  years 
before  the  execution  of  the  deed.  The  witness,  who 
states  it,  is  a  subscribing  witness  to  the  deed  as  he  was 
to  the  will,  and|  in  his  deposition,  as  taken  by  the  plain* 
tiffs,  not  a  word  is  said  about  the  deed,  and  we  only  leatn 
that  ho  was  a  witness  to  it  from  seeing  his  .name  sub* 
scribed  to  it,  and  from  his  examination,  taken  subsequent* 
ly  by  the  defendants.  In  his  latter  deposition  he  tells 
us,  that  the  old  man  brought  the  deed  to  him,  ackaowl- 
edged  it,  and  asked  him  to  witness  it,  which  he  did ;  and 
thai  he,  at  the  same  time,  witnessed  an  obligation  from 
the  grantee  to  his  father  :  he  testified  further,  that  the  old 
man  was  entirely  capable  of  making  a  will  when  he 
wrote  the  one  for  him  in  1834.  Archibald  Tollar.  ano- 
ther witness  for  the  plaintiffs,  testifies,  that,  some  time  be* 
fore  the  year  1834,  he  wrote  a  will  for  the  old  man, 
in  which  he  gave  fifty  dollars  to  each  of  the  plaintiffs 
and  the  residue  of  his  property  to  his  son  George,  and 
that  he,  the  witness,  destroyed  it,  after  he  heard  that  the 
testator  had  made  another.    Under  these  circumstances 
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we  cannot  give  much  effect  to  the  declaration  oFthe  son, 
made  to  one  witness,  at  a  time  not  specified,  and  to  ano* 
iher  four  years  before  the  deed  was  executed,  and  in  re- 
lation to  a  will  of  almost  precisely  the  same  import  with 
the  one  previously  made,  and  then  in  existence.  The 
testimony  of  the  subscribing  and  other  witnesses,  taken 
by  the  defendants,  does  not  much  vary  the  case,  except  in 
showing,  that  George  Hay  and  his  wife  lived  with  his 
father  many  years^  working  upon  his  farm,  anJ  support* 
cd  him,  principally  by  their  labor,  until  his  death,  and 
that  he  had  a  dislike  to  George  Suttles,  the  father  of  the 
plaintiffs,  saying  on  one  occasion,  after  the  deed  was 
executed,  that  he  thought  he  ha«l  it  fixed  so  that  George 
Sutllcs  could  never  get  another  shilling  out  of  it.  Up* 
on  a  considt  ration  of  the  whole  case,  we  think  that  the 
plaintiffs  have  altogether  failed  to  establish  their  alle- 
gation, that  the  deed  in  question  was  procured  from  the 
grantor  by  the  fraudulent  exercise  of  undue  influence 
over  him  by  the  grantee  and  his  wife.  The  inadequa- 
cy of  price,  relied  upon  by  the  counsel  for  the  plaintiffs, 
can  have  no  application  to  the  case,  because  the  plain- 
tiffs do  not  claim  as  creditors  or  purchasers,  and  because 
the  transaction  between  the  parties  to  the  deed  was  not  a 
purchase,  but  was  substantially,  and  so  intended  to  be,  a 
gifl  from  a  father  to  a  son,  for  whom  he  was  under  a  mor- 
al obligation  to  provide.    The  bill  must  be  dismissed 

Pbr  Cm  I VM.  Decree  accordingly. 
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A  fettatrix,  by  her  last  will,  devised  as  follows :  ''Item  2ad.  I  will  and  be* 
qaeath  to  my  nephew  H,  K.  my  negrroea  M.  and  N.,  and  also  to  him  my 
Glass  plantatioD,  the  proceeds  of  which  are  to  ^o  to  the  support  of  M.  aod 
N.  darioi;  their  lives,  and,  at  their  death,  it  is  to  beoroe  said  H.  K's.  for 
his  trouble  in  takinj^  care  of  said  negroes."  Held,  that  the  devise  was  of 
a  present  interest  in  H.  K.  in  the  Glass  plantation,  and  that  the  provisioo« 
that  the  proceeds  of  the  laud  should  be  applied  to  the  maintenance  of 
these  old  negroes,  was  only  a  discharge  of  the  daty,  which  the  law  wonld 
have  imposed  on  her  estate. 

She,  also,  in  (he  6lh  clause,  devised  as  follows :  **I  will  that  my  negroesi  not 
otherwise  mentioned  in  this  will,  be  valued  by  three  disiulerested  men,  at 
one  fifth  less  then  would  be  couHidered  the  rating  price  of  such  negroes  ^ 
and  the  negroes  have  the  liberty  of  ohoodng  their  masters,  and,  if  the  per- 
ffODs  chosen  should  not  be  willing  to  take  them  at  the  valuation,  that 
the  negroes  have  the  liberty  of  choosing,  until  they  get  one,  and  Lucy's 
family  is  not  to  be  separated,  nor  the  negroes  to  be  taken  out  of  the  coun- 
try. The  fund  of  this  valuation  is  to  remain  in  the  hands  of  my  ezecutora, 
and  by  them  kept  on  interest,  to  be  annually  divided  between  the  negroes 
so  valued,  for  their  own  use.  As  each  one  of  these  negroes,  so  valued,'  ar<i 
rives  at  the  age  of  forty-five,  they  are  to  receive  from  my  executors  what 
would  be  their  equal  share  of  the  principal ;  if  any  of  the  negroes  die,  their 

•  share  is  to  be  given  to  those  living,"  ^*c.     Held,  that  the  direction  in  the 

first  part  of  this  clause  is  void  for  uncertaiuty. 
She  also,  in  the  8ih  clause,  devised  as  follows :  H  will  that  all  the  balance 
of  my  property,  not  herein  disposed  of,  be  sold  by  my  executors,  and,  after, 
my  debts  are  paid,  the  proceeds  of  the  sale  be  divided  into  three  divisions  ; 
one  third  to  go  to  the  use  of  the  associated  reformed  church  at  Sardis,  in 
Mecklenburg  County,  North  Carolina ;  one  third  to  be  equally  divided  be- 
tween my  brothers*  and  sisters*  children  ;  the  remaining  third  of  the  pro* 
ceeds  of  the  sale  to  be  held  by  my  negroes,  A.  J.  and  L.  to  be  subject  to 
the  same  regulations,  as  I  have  laid  down  in  a  former  clause,  relative  to 
the  proceeds  of  the  valuation  of  the  said  negroes,  and  to  be  used  in  the  same 
way."  Held,  1st.  That  the  legacy  to  the  Associated  Reformed  Church  at 
Sardis,  was  good,  that  congregation  having  appointed  trustees  tecording  to 
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Uw.  Heldf  dndly,  that  the  property •  attempted  to  be  giTen  to  the  elsTN 
under  thia  and  the  6ih  claoM,  pais  under  th«  reniduary  clauee,  and 
Ibmt  the  elaves  themeelvee  mentioned  io  this  and  the  6ib  claofe  go  to  the 
next  of  kio. 

Heldt  3rdly.  That  the  legitimate  children  of  the  brother*  and  sisters  of  the 
testatrix  take  under  this  clause,  per  capita,  but  one  of  them,  being  illegiti- 
mate, takes  nothi ng^c AtiJren  being  in  law  considered,  pn'ma/acte^  to 
mean  UgitimaU  children,  unless  it  plainly  appear  from  the  will  that  illegiti- 
mate children  were  intended  to  be  included  iu  a  bequest. 

The  cases  of  CtfAAini^Aaiii  v.  Cunningham,  Con  Rep.  353,  and  Thompson 
▼.  McDvnald,  3  Dot.  and  Bat.  Eq.  463,  cited  and  approved. 

Cause  removecl  by  consent  from  the  Court  of  Equity  of 
Blecklenburg  County,  at  the  Spring  Term  1848. 

Anna  Boyce,  by  her  last  will  and  testament,  devised  as 
follows ;  *'Item  the  fid.  I  will  and  bequeath  to  my  nephew« 
Hugh  Kirkpatrick,  itiy  negroes,  Mose  and  Nelly,  and  also 
to  him  my  Glass  plantation,  the  proceedsof  which  are  to  go 
to  the  support  of  Mose  and  Nelly,  during  their  lives,  and, 
at  their  death  it  is  to  become  said  Hugh  Kirkpatrick*s^ 
for  bis  trouble  in  taking  care  of  said  negroes.  I  also  al 
low  the  said  Mose  a  horse  called  Buck,  and  a  cow  and 
calf,  also  a  plough  and  harness  to  work  the  Glass  planta- 
tion, and  to  Mose  and  Nelly  one  year's  provisions  to  be 
paid  by  my  executors,  and  to  Nelly  all  the  beds  she  claims 
in  Iredell  as  her  own,  and  all  the  kitchen,  furniture  she 
has  there. 

6tb.  I  will  that  my  negroes,  not  otherwise  mentioned 
in  this  will,  be  valued  by  three  disinterested  men,  at  one 
fifth  less  than  would  be  considered  the  rating  price  of  such 
negroes;  and  the  negroes  have  the  liberty  of  choosing  their 
masters,  and,  if  the  persons  chosen  should  not  be  willing 
to  take  them,  at  valuation,  that  the  negroes  have  the  liber- 
ty of  choosing  until  they  get  one,  and  Lucy's  family  is  not 
to  be  separated,  nor  the  negroes  taken  out  of  the  county. 
l%e  iunds  of  this  valuation  are  to  remain  in  the  hands  of 
my  executors,  and  by  them  kept  on  interest,  to  be  annu- 
ally divided  between  the  negroes  so  valued,  for  their  own 
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ttso.  As  each  one  of  these  negroes,  so  valued,  arrives  at 
(he  age  of  forty-five,  they  are  to  receive  from  my  exeeti- 
tors,  what  would  be  their  eqaul  share  of  the  principal ;  if 
any  of  the  negroes  die,  their  share  is  to  be  given  to  those 
living.  Also  I  will  to  my  boys  Anderson  and  Jo  one  bed 
each,  with  complete  clothing  and  plain  bedstead.  All 
the  balance  of  my  beds  and  furniture,  except  what  may 
herein  be  disposed  of»  I  will  to  my  negro  girl  Lucy  and 
her  children. 

8th.  I  will  that  all  the  balance  of  my  property,  not 
herein  disposed  of,  be  sold  by  my  executors,  and*  after  my 
debts  are  paid,  the  proceeds  of  the  sale  be  divided  into 
three  divisions  ;  one  third  to  go  to  the  use  of  the  Associ* 
nted  Reformed  Church  at  Sardis,  in  Mecklenburg  County, 
North  Carolina :  one  third  to  be  equally  divided  betweea 
my  brothers'  and  sisters*  children  :  the  remaining  third 
of  the  proceeds  of  the  sale  to  be  held  by  my  executors  for 
my  negroes  Anderson,  Jo,  Lucy,  ani  her  children, and  to 
be  subject  to  the  same  regulations,  as  I  have  laid  down 
in  a  foregoing  clause  relative  to  the  proceeds  of  the  valu* 
ation  of  said  negroes ;  and  to  be  used  in  the  same  way.** 
To  this  will  the  plaintiff  is  executor. 

The  bill  states,  that  doubts  have  arisen  as  to  the  true 
construction  o(  the  clauses  of  the  will,  which  are  set  out, 
and  prays  the  advice  of  the  Court  upon  them — whether 
under  the  2d  clause  the  property,  rsal  and  personal,  pass* 
es  to  him,  the  plaintiff,  or  is  void,  and  sinks  into  the  resi- 
duum, whether  the  provision  in  the  6th  clause  is  void,  and 
whether  under  the  8th  clause,  the  legacy  to  the  negroes*  if 
void,  passes  to  the  next  of  kin,  and  whether  the  legacy  to 
the  Associated  Church  at  Sardis  takes  the  same  course. 
The  bill  then  states,  that  the  deceased  had  several  broth* 
ers  and  two  sisters,  one  of  whom  had  several  cbildreo* 
andthn  other,  one  illegitimate  child,  named  Dearmond* 
who  has  died,  since  the  death  of  the  testatrix,  and  whose 
administrator  is  a  party  defendant,  and  prays  the  instruc* 


»83  SUPREME  eOUUT. 


Kirkpntriek  v.  Kogera. 


lion  of  the  Court,  whether  l!>earmond  is  to  be  const  Jered 
a  sister's  child,  so  as  to  fai<e  under  the  will.  It  further 
states,  that  there  is,  in  Mecklenburg,  a  Church,  known 
as  the  Reformed  Associated  Church,  at  Sardis,  and  that 
the  derendants,  Ely  Griffith,  Samuel  Boyce,  J^imes  Wal 
lace  and  Jesse  Erwin,  are  its  regularly  appointed  trus- 
tees— and  that  the  other  defendants  are  the  heirs  at  law, 
next  of  kin  and  residuary  legatees  of  the  testatrix. 

The  facts  set  forth  in  the  bill  are  admitted  in  the  an« 
swers — and  they  all.  except  that  of  Che  trustees  of  the  As- 
sociated Reformed  Church  at  Sardis,  allege,  that  the  be- 
quests contained  in  the  2nd  and  6th  clauses,  and  the  lat- 
ter part  of  the  8th  clause,  are  void  and  inoperative  ;  and 
Ihe  next  of  kin  insist,  that  the  portion  of  the  8th  clausn, 
which  gives  a  third  of  the  proceeds  of  the  sale  therein  di- 
rected to  the  Courch  at  Sardis,  is  likewise  void,  because 
the  Church  is  not  incorporated — and  that  all  these  be« 
quests  fall  into  the  residuum.  The  trustees  contend  that 
thebequest  to  the  religious  association  is  not  void;  as  it 
is  capable  of  taking,  and  they  arc  its  trustees  regularly  ap- 
pointed. 

Osborne  and  Wilson,  for  the  plaintiflT. 
Tftotnpson  and  Avery,  for  the  defendants. 

Nash,  J.  We  are  of  the  opinion,  that  the  bequest,  con- 
tained in  the  2nd  item,  is  not  void,  but,  that,  under  it,  the 
plaintiff  takes  the  Glass  plantation,  as  a  present  devise  in 
fee,  charged  with  the  maintenance  of  the  two  old  negroes 
Mose  and  Nelly,  who  are  also  given  to  him — and  that  the 
provision  '^tbe  proceeds  of  which-  are  to  go  to  their  sup- 
port,**  if  not  void,  is  merely  directory.  By  the  laws  of  this 
State,  provision  is  made,  whereby  owners  of  slaves  are 
compelled  to  furnish  evi*ry  slave,  who  has  become  super- 
annuated and  unable  to  work,  with  the  usual  allowance  of 
clothing,  food  and  lodging.     Rev,  StaL  Ch.  89,  Sec.  19. 


AUGUST  TERM.  184».  134 


Kirkpalrick  vb,  BogMrs. 


Tfaey  are  not  permitted  to  cast  them  off  in  their  old 
age,  when  no  longer  able  to  work.  The  benevolent  tes< 
tatrix,  in  this  case,  was,  therefore,  not  only  in  theper* 
formanee  of  a  high  moral  duty,  in  providing  for  the  future 
maintainence  of  these  two  old  and,  no  doubt,  faithfal 
slaves,  bnt  she  is  doing  what  the  law  would  hare  com- 
polled  her  estate  to  perform. 

As  to  the  6th  clause,  we  are  of  opinion,  that  the  be* 
quests  in  it  are  void,  and  that  a  trust  resulted,  which,  un« 
der  the  8th  clause,.either  passes,  as  therein  directed,  or 
to  the  next  of  kin.    The  first  part  of  the  clause  is  void  for 
uncertainty.    It  directs  that  the  slaves,  after  the  valua* 
tion  therein  provided,  shall  choose  their  masters — and,  if 
those,  whom  they  shall  choose,  do  not  take  them,  that  they 
may  exercise  the  same  privilege  again  withoat  limit  of 
lime.     And  they  are  not  confined  to  any  particular  per« 
sons,  but  have  the  whole  country  to  select  from.     If  their 
choice  had  been  limited  to  the  relations  of  the  testatrix  or 
to  a  certain  number  of  designated  persons,  as  it  was  a 
bequest  intended  for  the  benefit  of  such  persons,  it  would 
have  been  supported,  but  It  is  too  indefinite  and  uncertain* 
The  bequest  in  the  latter  part  of  the  €th  clause  is  void, 
because  of  the  incapacity  of  slaves  to  take.    It  was  eer« 
tainly  not  the  intention  of  the  testatrix  to  free  her  slaves 
— for  she  expressly  provided  for  their  having  masters,  by 
directing  a  sale  of  them — and,  as  slaves,  the}^  are  incapa- 
ble of  taking  any  thing  devised  to  them  for  their  main- 
tenance.     Cunninghams  heirs  v.    Cunningham,  Gonf. 
Kep.  S53. 

Under  the  8th  clause  is  embraced  all  the  property  of  the 
deceased,  not  previously  mentioned  in  the  wilt.  The 
words  are  **aU  the  balance  of  my  property  not  herein  dis« 
posed  of — now  the  slaves  are  not  disposed  of  in  the  pre- 
ceding part  of  the  will,  and  it  is  therefore  contended, 
they  are  embraced  in  this  clause,  and  pass  into  the  resi- 
duum created  by  it.   The  proceeds  of  ihe  sale  are  directed 
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to  be  divided  into  three  parts ;  one  third  is  given  to  the 
Associated  Reformed  Church  at  Sardis,  in  Mecklenburg* 
Ootintj' — one  third  to  her  brothers*  and  sisters'  cbildreBt 
and  one  third  to  be  given  in  substance  to  the  slaves     H 
cannot  therefore  be,  that  they  were  intended  to  ppMS  119* 
der  this  clause— they  cannot  be  given  to  themselves^    It 
IS  true,  that  whenever  a  bequest  fails  from  any  cause  to 
take  effect,  and  there  he  a  fi:eneral  residuary  clause,  the 
firoperty,  so  attempted  to  be  given,  will  pass  ijnto  the  r<v 
sidttum,   but  any  testamentary  disposition  of  properly 
must  have  a  sensible  and  reasonable  construction  put  up- 
on  it.    Every  portion  then  of  the  properly  of  the  te8t^« 
trix«  which  could  form  a  portion  of  that  fund,  is  to  be  rein* 
braced  in  it,  as  the  property,  given  to  the  different  slaves 
in  the  preceding  part  of  the  will ;  and  which  they  0Qu|tl 
t4ike,  together   with   the   property  not  previously-fne^* 
tioned.    As  to  the  slaves,  the  testatrix   died  intestate, 
and  they  pass  to  the   next  of  kin.     The  next  of  kiin 
contend,  that  as  the  Associated  Reformed  Church  is  n^t 
incorporated,  they    could    not  hold   property*  and  tbo 
bequest  to  them  is  void.    The  Legislature  has  provid€<d 
a  iBode,  by  which  religious  societies  may  hold  property 
without  an  incorporation.     Rev.  St  Ch.  99,  Sec*  98.    The 
members  of  this  society  have  availed  themselves  of  tl^e 
actt  and  their  truKtPes  are  parties  to  this  suit,  and -claim 
the  share  bequeathed  to  them.     The  bequest  is  a  valid 
one,  and  so  is  the  bequest  of  one  third  to  her  brothers'  aqd 
sisters'  children,  who  take  it  per  capita.    The  gift  is  to 
the  children,  and  they  all  stand  in  the  same  degree  of  re- 
lationship to  the  testatrix     1  Roper  on  Leg.  126.    The  pa* 
rents  were  all  dead  at  the  making  of  the  will.   John.Dear' 
mond  is  not  entitled  to  any  portion  of  this  legacy.    Ue 
was  the  illegitimate  child  of  Jane  Kirkpatrick,  one  of 
'tb«  sisters.    The  word  child  or  children  being,  in'lai)Vy 
considered,  prima  facie^  to   mean,  legitimate  .children. 
If,  therefore,  a  bequest  be  to  the  child  of  the  teslalor. 
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or  to  the  ohild  of  another  person,  or  to  one  or  more 
of  them*  and  nothing  appears  from  the  will,  sufficient 
to  show  that  illegitimate  children  were  intended  to  be  in- 
cluded ander  the  word  children,  that  class  of  children  wiil 
be  ezcladed*  1  Roper  on  Leg.  79  Williamson  v.  Adam, 
1st  Yez.  dL  R.  465,  Thompson  and  McDonald,  2  De  v.  &  Bat* 
Eq»  463.  There  is  nothing  in  this  will  to  show,  that  the  tes- 
t AtriXt  in  nting  the  word  cbildrent  intended  to  embrace  i> 
legitimate  children.  Her  language  is  ''my  brothers'  and 
sisters'  children."  If  she  had  had  bat  one  sister,  who  had 
caie,chiUl»  and  brothers^  who  h^d  children,  the  language 
woiUd  have  been  the  same. 

The  bequests  to  Mose  and  Nelly-and  the  other  negroes 
are  all  vpid»and,  except  the  money  from  the  valaatioot 
the  whole  of  such  property  is  included  in  the  dirtction 
fer  the  sale  in>the  8th  clause. 

To  conclude :  the  Glass  plantation  passes  under  the  Hd 
clause  to  the  plaintifis.  Secondly,  the  slaves  are  undisposed 
of  by  the  will,  and,  as  to  them,  the  testatrix  has  died  intes* 
tate.  So  also,  as  to  the  one  third  of  the  proceeds  of  the 
sale,  directed  in  the  6th  clause,  both  the  slaves  and 
thatthird  ga  to  the  next  of  kin,  except  as  herein  after  stated. 

Thirdly.  Under  the  6th  clause  is  embraced  all  the  pfop«^ 
erty,  belonging  to  the  testatrix,  both  real  and  personal, 
except  the  slaves  and  the  Glass  plantation,  and  tiH^lud*' 
iag  the  personal  property,  attempted  to  be  given  te  the 
slaves,  all  of  which  is  to  be  sold,  and  of  the  proceeds,  one 
third  goes  to  the  brothers'  and  sisters'  childrentexcfuding 
Jobo  Dearmond,  and  one  third  to  the  trustees  of  the  Asso- 
etated  Reformed  Church  in  Mecklenburg  Cotmty,  at  Sanlh. 

As  t^  the  one  third  of  this  fund  given  to  the  sbives,  ft 
passes  to  the  next  of  kin,  except  that  portion  of  it,  ai'iaring 
ftom  the  sale  of  the  land,  and  ffhat  will  go  to  the  heif  at 
la W'of-tbe  testatrix,  as.so  miieh  land. 

■ 

Feb  Curiam.  Decree  aecordinyljr. 
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^"hera  daTetmre  conveyed  by  a  deed,  abeoiuie  on  itt  face,  bat  with  a  #•• 
«r«t  oonfidaBce^  ti^ttiia- Awiiae  etouM  bold  tbem  ia  a  qaalifiad  lUle  «r 
baa^ga*  that  ia,  thai  4ba  doaaaa  wen  U  oansult  tba  beaafit  af  tha  IM- 
groaa  aad  not  their  own  eiiy>lilmefet»  this  tniit  it  illegal  and  there  ia  t  re* 
aaUiag  trust  to  the  donor. 

The  caeiM  of  Wuckaby  y.  Joiim,  3  Hawki  130,  Stephen  v.  Bly,  I  Dot.  Eq. 

'  403,  Tkmnp99u  y.  Newltiid,  3  Ire.  Eq  938,  Cox  y.  WiiUmm,  4  Ira.  15, 

H€yw9Qd  y.  OreMii,  9  N.  C.J«w  Rep.  557,  MeCwUy  y.  WOeeii,  1  Dev. 

Fd^  370,  Bridget  y.  Fieaaanfe,  4  Ire.  Eq.  36«  and  Sorry  y.  BfigAr,  1  Day . 

^  Bat.  Bq.  113,eite(^.aiiid  approTed. 

t' 

Cause  rtffhoved  from  the  Court  of  Equity  ofMeckten* 
burg  CouDty,  at  the  Spring  Term  1848. 

Oatha  86th  of  February  1844.  Wiliiam  Query  convey-, 
ed  to  the  defendants  a  negro  woman*  named  Linny,  and 
her  child,  Mary,  about  six  years  old*    The  consideratton 
expressed  in  the  deed  w»s  4I600.    Soon  afterwards  he 
also  conveyed  to  thorn  a  piece  of  land*  containing   12 
i^res»  for  the  consideration,  as  ,expressed,  of  $30^    Both 
deeds  are  absoluteon  their  faces  and  contain  warranties* 
.  In  September,  1846,  Query  died  intestate,  and  the 
plaintiffs  administered  on  his  estate,  and  in  November. 
1847,  filed  thisbilK    ]t  charges  that  their  intestaie  bad 
not  capacity  to  make  a  contract,  and  that  the  conveyan* 
eff^  were  iinda^.  pbtaioed  without  coosidcration.    BqI 
t^e  allegatiofifi in  respect  <o  incapacity  and  imposition, 
are  denied  by  the  answeri  and  not  established  by  the  evi« 
denee. 
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'The  bill,  however,  farther  charges*  that  the  parpMe  of 
the  parties  was  to  effect  the  emancipation  of  the  negroes* 
and    give  them   a  home   on  the  land,  and  that   the' 
conveyances  were  upon  secret  trnsts  of  that  kind,  or  to 
some  snch  effect ;  and  insists,  that  such  a  trast  is  illegal, 
and  that  a  trost  resnlted  to  the  donor,  and  prays  for  a  dis^ 
covery  and  a  conveyance  of  the  slaves  and  their  increase; 
and  att  account.    In  their  answer,  the  defendants  ad« 
mit,  that  the  deeds  were  made  without  any  valuable  con* 
saderatioa  $  but  they  state*  that  they  were  unsolicited  by 
them,  and  were  accepted  at  the  earnest  request  of  the  in* 
testate.    They  then  give  this  history  of  the  transaction  t 
That  the  woman  was  a  mulatto,  and  had  been  brougfaC 
up  by  the  intestate  and  was  regarded  by  him  with  great 
affection;  that,  for  several  years,  a  free  negro,  named  Mc- 
Alpin,  lived  with  her  at  the  intestate's  as  his  wife,  and  it 
was  the  wish  of  the  intestate,  that  they  should  so  con^ 
tiuue  to  live  ;  and  he,  therefore,  permitted   McAlpin  to 
build  a  house  on  bis  laud  and  raise  crops,  and  the  woman 
there  lived  with  him — which  was  the  place  subsequently 
conveyed  to  the  defendants.    The  defendants  deny,  that  it 
Was  any  part  of  the  object  of  the  bill  of  sale,  that  Linny 
and  her  children  should  be  liberated,  or  sent  to  a  free 
State :  and  say  that  it   was  designed  by  the  deceased, 
|hat  the  property  should  be  vested  in  them  absolutely  and 
without  condition.    They  further  state,  that  the  real  pur« 
pose  of  the  deceased  was  to  provide  for  the  protectioUf 
comfort,  and  happiness  of  the  woman  Linny  and  her  cht!« 
dren :  that  he  believed  that,  at  his  death,  she  and  her 
family  would  fall  into  the  hands  of  his  relations  and 
would  be  separated,  without  regard  to  his  objects  afore* 
saiJ ;  and  that  he  accordingly  placed  the  title  of  the  land 
and  negroes  In  the  hands  of  the  defendants,  that  the  land 
might  be  a  home  fbr  Mc Alpin,  and  that*  by  him  or  other  • 
wise,  it  might  be  so  arranged,  that  the  woman  might  live 
there  with  McAlpin :  that  the  defendants,  ace<mlingly, 
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4ariQfl^ibe  life  of  tbe  int««tat6,  permitted  the  man  to  DC* 
tfipy  cbe  land,  anii*  for  a  small  cotitkleration,  hired  hie  vriid 
%o  him—- which  Hrratig^mentA  continued  until  a  short  thnft 
berare  the  bill  uass  filed*  when,  in  order  to  preveai  tjbo 
plUintifis  from  getting  them*  thedelendantetooh  her  «id 
lust  ohiidren,  including  two  born  after  the  deed*  into  thek 
^«Fn  po«9e4«ion.  The  defendants  further  say^,  Uwil  ihey 
diMiign  foiithfully  to  carry  oat  tbe  arrangement  made  by 
t^e  intestate,  and  to  exercise  over  the  woman  such  cDn« 
tjrolt  as  i$  necessary  to  hrr  proper  conduct  and  inaintra- 
aace:  that  they  claim  the  property  in  the  slaves*  to  1m 
•ppropriated  in  any  manner  they  think  proper,  and  that 
B0  p%ri  of  the  wishes  of  the  donor  extended  to  the  ^:MI* 
if  en  (  and,  finally,  that  they  were  selected  by  the  intes* 
tatc,  an  the  objects  of  his  kindness,  because  he  bad  coofi* 
dence  in  their  integrity,  and  di^position.to.  act  (airly  and 
jvwtly  by  the  woman,  Linny. 

-A^rj/^  Wihon  and  Alexander,  for  the  plaintifiS' 
Osborne  and  Bynum^  for  the  deiendants. 

.  Rt/FPiNt  C.  J.  There  is  but  little  difiiculty,  we  tbinkt  im 
understanding,  that,  although  there  whs  not  a  trosf  iq 
procure  actual  and  open  emancipation,  the  conveyaaeeof 
the  negroes  was  roHde  upon  a  secret  trust  and  confidence^ 
tba'  the  defendants  hold  them  in,  what  has  been  calleHi^a 
qualified  state  of  bondage — that  is,  that  tbe  donees,  as 
expressed  in  Huakaby  v.  Jones^  2  Hawks  160,  were  to 
consult  the  benefit  of  the  negroes  and  not  their  own 
emolMn>ent,  Such  a  trust,  when  ascertained*  must  bf 
pTi-nounoed  illegal,  as  has  been  frequently  decided  ;  and^ 
as  it  cannot  be  executed  as  intended  and  is  uniawfuli  i( 
{i^ws,  that,  of  necessity,  there  is  a  trust  (or  the  ociginal 
Olimrf  !%nd  ^e^^  who  #a^peil  i^m.  For  if  a  trust  of  any 
^ml:l>9  'm^fi4^  U>e  donee  of  tbe  legal  tiile  caiinojc  in 
o<Hl^Nn«erhold-U>^  nafrees  asjHopepty  for  himselfr.^ 
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most  execute  it  for  some  one«  and,  as  there  is  no  one  else 
Mrbo  can  claioi,  it  must  be  (or  the  donor.  It  is  so  uodev 
the  niortmain  acts ;  and  the  provisions  of  our  law,  aa 
jadiciaily  construed,  respecting  conveyances  for  emanci* 
pation  or  quasi  emancipation  here*  bear  strong  resem* 
Mance  to  those  acts.  Sieven$  v.  Eiy^  1  Dev.  Eq.  49S* 
Thompmn  v.  Newlin^  3  Ire.  Eq.  388.  Every  oouatry  has 
the  right  to  protect  itseirfrom  a  population,  dangerous  Co 
its  morality  or  peace ;  and  hence  the  policy  of  |he  law  of 
tjiie  State  prevents  the  emancipation  of  slaves,  with  a 
view  to  their  continuing  here  ;  Tkompton  v.  Newlm,  Mt 
supra  ;  Cox  v.  Williams^  4  Ire.  15,  and  when  the  parpdso 
is»tbat  the  emancipated  slaves  shall  remain  here,  ibey 
cannot  be  carried  away,  because  it  is  contrary  t»  the 
trust,  and  the  doctrine  of  cy  pres  does  not  exist  with  us.; 
and  thereforQ  the  trust  results*  HaywMd  t.  Cr^rven,  2 
N.  C.  Lnw  Rep  557  MeCauley  v.  Wilson,  1  Dev.  Bq* 
270.    Bridges  v.  PleasantSf  4  Ire.  Eq.  CG. 

The  cases  upon  this  subject  shew,  that  this  must  ba 
deemed  a  disposition  upon  the  unlawful  trust  mentioned. 
In  Huckaby  v«  /oaef,tbe  bequest  was  to  four  persons  or 
the  snrvivorH,  ^to  be  their  lawful  property,  for  them  tt 
keep  or  dispose  of.  as  they  shall  judge  most  for  Ihc-gl^nry 
of  God,  and  the  good  of  said  slaves."  In  Stevens  v«  Ely^ 
there  was  a  trust  ''to  permit  the  negroes  to  live  together 
on  his  land  and  to  be  industriously  employed  and  continue 
to  exercise  a  controlling  power  over  their  nooral  coaditiouv 
and  furnish  them  with  the  necessaries  and  comforts  of 
Ufs.**  And  in  Sorry  v.  Bright,  1  Dev.  &  Bat  Eq.  113^ 
there  was  an  absolute  bequest  of  the  slaves,  followed  by  a 
request,  that  the  donee  would  ''admit  said  negroes  to  havs 
the  result  of  their  own  labour,  but  ever  to  be  under  hJtf 
l^afc  and  protectioik''  In  each  of  those  oases  a  trus^/or 
the  negroes  was  inferred  and  held  void ;  and  therelSore  \\ 
w^s  dfoljKred  that  a  trust  resulted  to  the  representatives 
^  tb«  donor.    In  the  last  of  tlicm,  the  trust  for  the  slaves 
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was  inferred,  becaasc,  as  was  said,  the  boanfy  appeared 

« 

to  be  intended   for  the  slaves  and  not  for  the  nominal 
donee,  who  Was  made  the  legal  owner,  not  that  he  shonlcl 
be  master,  bat  that  they  might  have  a  protecfor ;  an  ob* 
arrration  that  applies  equally  to  the  present  case,  which 
is  almost  literally  the  same  with  the  other,  according  to 
**tbe  real  purpose**  of  the  donor,  as  it  Is  set  forth  in  the 
answer.    The  answer*  indeed,  Is  not  as  candid,  as  would 
bate  been  creditable  to  the  defendants,  fn  some  parts  of  it 
the  defendants  endeavor  to  cast  some  obscurity  over  the 
transaction,  and  mystify  the  case,  by  insisting  on  the  le« 
gal  property  onder  the  conveyance,  and  affecting  to  con* 
sider  it  as  the  beneficiat  ownership  bestowed  on  them  ^as 
objects  of  the  intestate's  kindness.^    Yet  upon  the  whole 
answer,  from  the  nature  of  the  transaction,  it  is  very  evi- 
dent, that  the  conveyances  were  not  made  to  the  defen- 
dants to  their  own  use,  but  to  the  secret  use  of  the  slaves 
themselves.  It  is  true,  ^the  property**  was  to  be  in  the  do* 
fendants,  that  is,  apparently  and  literally  speaking.    It 
is  also  true,  that  the  negroes  were  not  to  be  carried  to  ano- 
ther State  ;  as  the  purpose  was,  that  the  family,  husband, 
wife,  and  children,  were  to  live  here  on  the  land,  which  the 
doDor  also  conveyed  to  the  defendants.     And  it  may  like- 
wise be  true,  that  emancipation  here   was  not  designed, 
or,  rather,  expected,  as  the  parties  knew  that  could  not  be 
effected.    But  still  that  would  not  come  up  to  the  claim 
of  the  property,  absolute  and  unconditional,  in  the  sense 
in  which  the  defendants  wish  it  to  be  understood,  and  a^ 
it  must  be  understood,  in  order  to  exclude  the  right  of  the 
plaintiffs,  namely,  as  importing  a  benefit  and  bounty  from 
the  intestate  to  the  defendants  in  jure  propria^    For  the 
answer  further  tells  us,  that  the  defendants  became  thus 
the  objects  of  the  donor's  kindness,  because  he  believed 
they  would  act  fairly  and  justly  towards  the  negroes.  How, 
then,  and  why,  were  the  defendants  to  have  this  absolute 
property  t    The  answer  again  tells  us,  it  was  sd  as  ''to 
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I^covidefor  the  protection,  com  fort,  and  faappiu'ess  of  the 
woman  and  her  child reo,''  and  that  was  to  be  eflectedt  not 
by  exacting  moderate  labour  from  them  as  humane  raas«. 
ter8»  but  by  the  defendant's  placing  them,  «potl4i> color- 
able contract  "for  a  small  consideration/*  or  otherwise*, 
with  the  free  negro  oh  the'  land,  no  control  being  exer* 
cised  over  them  by  the  defendants,    but  such  as  might 
be  necessary  for  thcil*  proper  conduct  and  maintenance* 
There  could  scarcely  be  a  pUinor  caiie  of  quasi  emanci* 
patioot  in  violation  aud  fraud  of  the  law ;  for  the  family  is 
only  required  to  maintaih  themselves  and  the  an:hority  to 
be  exercised  over  the  children  is  that,  not  of  owner^^  but 
of  parents.    The  answer  in  the  latter  part  of  it  says»in* 
deedy^'no  part  of  the  wishes  of  the  donor  extended  to  the 
children^  and  we  confess  that  we  do  not  know  how 
that  is  to  be  understood,  consistently  with  that  integrity 
profe  ssed  by  the  defendants  and  with  the  previous  state- 
ments of  the  answer*    For,  where  the  children  are  first 
mentioned,  they  are  explicitly  put  on  the  same  footing 
with  the  mother,  as  objects  of  the  provision ;  it  being  for 
the  protection,  comfort  and  happiness  of  the  *^womaa  and 
her  children ;"  and,  in  another  place,  it  is  stated,  that  the 
donor  meant  to  prevent  the  separation  of '^the  family"  af- 
ter bis  death*    Besides,  the  motive  of  the  donor,  arising 
out  of  his  regard  for  and  relation  to  the  mother,  as  the 
latter  is  intimated  in  the  answer,  must  have  extended  to 
the  issue*    One  is,  therefore,  at  a  losJs  how  to  understand 
the  meaning  of  that  passage,  respecting  different  inten* 
tions  as  to  the  woman  and  her  children.     If  the  different 

a 

partjs  pf  an  answer  be  directly  contradictory,  it  would 
seem  fi^oper  to  take  it  most  strongly  against  the  defen* 
dants*  'But  willing  to  reconeile  the  answer  to  itself,  if 
possible,  it  has  occurred  to  us,  in  conjecturing  the  meatU 
ing,  that  it  was  probably  intended  to  say  only,  that  the 
inteistate  did  not  declare  any  express  trust,  as  to  any  fu- 
ture Issne  of  the  woman.     If,  however,  that  conjecture  ba 


KB-  SUPREME  COURT. 


Witlmvpooa  9.  CftraiMiaeL 


well  feonded,  it  eaoDot  afieot  the  case ;  for  tht  iftrttft  o( 
the  itstte  depends  On  that  of  the  mother*    Pattu$  se^pdiur 

V€$UfTMm 

The  plamtifTs  are  therefore  entitled  to  the  reliersongbt, 
in  nvipect  both  to  the  mother  and  the  children,  and  to 
irach  profits^  if  any«iui  might  huve  been  made  from  the 
death  of  the  intpstate  with  jast  dedactions ;  and  the  par** 
ties  will  take  the  usoal  orders  for  •  the  proper  enfyoiries. 
The  defendants  mast  be  held  thns  accoontable  and  also* 
to  be  liable  Ibrcosts,  on  account  of  their  concurrence  in^ 
contriving  to  defraud  the  law'and  policy  of  the  coimt#y» 
by  accepting  a  conveyance  upon  an  illegal  trust,  Icrpt 
secret  because  it  was  known  to  be  illegal — and  because 
they  have  endeavoured  unconscientiously  to  defeat  the 
plaintiffs^  right  of  recovery,  by  attempting  to  set  up  an* 
unfounded  claim  for  their  own  benefit. 

PsH  Curiam.  Decree  accordingly. 


JOHN  WITHERSroON  j-  AL.  v#  ABNER  CARMlGflA£L« 

A  bin,  founded  upon  an  allegation  or  fraud,  murt  not  merely  ioainuate  Ihe 
fraud,  but  mual  eharj;a  it  in  positive  and  direct  ternM ;  otherwise  tha 
plaintiff  will  not  bo  permitted  to  prove  Ut  and,  of  ooniaoy  can  bave  »o  iieltef« 

Appeal  from  an  interlocutory  order  of  the  Court  of 
Equity  of  Wilkes  County«  at  the  Spring  Term  1948»  his 
Honor  Judge  Caldwbll,  presiding. 

The  bill  was  filed  by  John  Witherspoon  and  William 
P.  Witherspoon  sgainst  Abner  Carmichael,  and  set  forth. 
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ia  8Qbstabcc»  that  James  W.  Dala  ntd  ccrtaia  other  in* 
fahta,  by  their  guardian,  Nelson  A-  Strange,  aild   other 
complainants  of  full  age,  filed  thdir  bill   of  compUibt 
against  the  present  plaintiflT,  William  P«  Witherspoon*  ia 
fhe  Court  of*  Equity  for  Wilkes  County,  and  obtained  a 
Aecred  against  him  at  April  Term  18311  for  83544  84-100, 
upoii  vi^hich   executions  issued  from  time  to  time,  which 
went  into  the  hands  of  the  defendant,  who  Was  then  the 
sheriff  of  Wilkes  County;  that  the  plaintiff,  William,  made 
ipany  payments  on  the  said  executions  during  the  years 
1840,1811,   and  1845,  making  in  the  whole  the  sum  of 
f  3823  15-100,  for  which  he  had  taten  receipts  from  the 
said  defendant,  as  sheriff;  that,  besides  these  sums,  the 
plaintiff,  William,  paid  to  the  defendant,  in  the  summer  of 
1811,  the  sum  ol  $293  16-100  in  the  following  manner* 
to  wH  :  the  said  plaintiff  was  indebted  to  the  Bank  of  the 
:^tate  at  Raleigh,  in  the  sum  of  SI 01 5  principal,  which, 
with  interest  and  the  costs  of  collecting  the  same,  amount* 
ed  to  41084  3.^-100,  and  that,  for  the  purpose  of  paying  thii 
same,  as  well  as  the  residue  unpaid  of  the  decree  afore* 
said,  he  had  a  note  discounted  at  the  Branch  of  rhd  Bank 
of  Cape  Fear  at  Salisbury  for  91500,  all  of  the  prot;eeds  of 
which,  except  the  sum  often  dollars,  went  into  the  hands 
of  thf^  defendant,  \^ho  paid  off  therewith  the  debt  due 
the  Bank  of  the  State,  and  th€i  costs  thereof,  and,  by  ex* 
press  agreement,  was  to  appi}'  the  remainder  of  the  pro* 
deeds  of  the  said  note  to  the  payment  of  the  deeree'afote* 
said,  but  the  defeiidiirit  had  not  done  ^(^,  and  had  iii  no 
way  accounted  for  the  same ;  that  the  plaintiff,  William; 
had  fnken  a  receipt  from  the  defendant  for  the  mone^r 
paid  on  the  bank  debt,but  had  neglected  to  take  one  for  th^ 
residue  of  the  money,  received'  by  the  defendant  from'thb 
Bnnk  at  Salisbury,  and  thei  same  remained  in  the  hands 
of  the  defendant  entirely  uria<Joouiited'  for;-  and   tfaa^ 
besides  this,  the  defendant  had  colleetdd  for  thri  plHifatifli 
William,  on  a  judgment  agaioirt  one  Thomas  &  La^  tlftf 
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sum  of  about  t60»  which  he  had  also  failed  to  ac« 
Ncount  for.  The  Bill  Turther  charged,  that  the  defendant, 
in  order  to  satisfy  the  residue,  which,  he  allegedv  was 
unpaid  on  the  decree  aforesaid,  levied  the  execution, 
which  he  had  in  his  hands,  in  the  year  1645,  on  several 
slaves  of  the  plaintiff,  William,  and  sold  two  of  them  for 
the  sumof  8633,  the  said  plamtifT  contending  at  the  time, 
that  the  said  decree  had  been  fully  paid  off;  that  the  de« 
fendant  was  about  to  sell  others  of  the  said  slaves,  to  pre- 
vent which,  the  plaintiff,  William,  entered  into  a  written 
contract  with  the  defendant,  by  which  it  was  agreed, 
'  that  Col.  Anderson  Mitchell  should  examine  the  papers  in 
the  case  N.  A.  Strange  Gunrd  v,  W.  P.  Wither8poon,the 
judgment,  execution  and  receipts,  and  ascertain  what  baU 
Iance»  if  any,  there  is  yet  unpaid,  principal,  or  interest,  or 
cost,**  and,  if  any  should  be  found  unpaid,  the  said  plain* 
tiff  agreed  to  pay  it  without  delay,  and,  if  the  decree 
should  be  ascertained  to  have  been  overpaid,  then  the  de« 
fcudant  agreed  to  refund  the  overplus,  both  parties  mu* 
dually  agreeing  to  abide  by  the  award  of  the  said  Mitch« 
ell.  The  bill  then  charged,  that  the  said  Mitchell  exnm* 
ined  the  papers  in  the  case  referred  to  him,  and  decided, 
that  there  remained  due  on  the  said  decree  the  sum  of 
0361  45*100,  and  rendered  his  award  accordingly  ;  that, 
in  making  this  award,  the  said  arbitrator  refused  to  take 
Into  consideration  any  payment,  for  which  the  plaintiff, 
William,  had  no  written  receipts,  founding  his  refusal 
Upon  the  exact  terms  of  the  written  agreement,  which, 
the  bill  alleged,  had  been  artfully  drawn  by  a  son  itt 
law  of  the  defendant ;  whereas  the  bill  charged,  that,  at 
the  time,  when  the  said  agreement  was  jtntered  into,  it 
was  expressly  mentioned  and  understood  by  the  partieir, 
that  the  money,  received  by  the  deij^dant  from  the  Bank 
at  Salisbury,  was  to  be  taken  into  the  account,  and  the 
bill  alleged,  that  the  said  matter  was  brought  distinctly 
to  the  notice  of  the  said  arbitrator,  but  he  refused  to  al- 
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low  it,  whether  becHUse  ho   was  of  opinion,  that  he  was 
precladed  from  doing  so  by  the  express  terms  of  the  writ^ 
ten  agreement,  or  that  the  plaintiflT,  William,  might  hav6 
his  remedy  upon  the   official  bond  of  the  defendant,  as 
sheriff,  for  the  year  when  the  money  was  received  by 
falm ;  but  the  bill  alleged,  that  the    plaintiff,  William, 
oould  have  no  remedy   at  law  on  the  said  sherlff^s  bond 
for  the  year  1840,  because  ho  was  one  of  the  sureties  for 
that  year,  and  that  the  said  arbitrator  was  mistaken  in 
both  the  points  decided  by  him.     The  bill  charged  further, 
that  the  defendant  instituted  a  suit  against  the  plaintiff^ 
John,  on  the  said  award,  in  the  Superior  Court  of  Wilkes 
County,  and,  at  the  fall  term  1846,  recovered  a  judgment 
against  him  for  8 125,  for  which  he  was  about  to  take  out 
execution.    The  bill  then  charged,  that  the  defendant 
was  entirely  insolvent,  and  that,  if  he  were  permitted  to 
enforce  the  collection  of  the  said  judgment  from  the  plains 
tiff,  William,  it  would  be  an  entire  loss  to  the  latter,  be* 
eause  the  execution  in  the  defendant's  haiids  on  the  de« 
crae  aforesaid  had  been  overpaid  to  the  amount  of  seven 
hundred  dollars  and   more.    The  bill  prayed   for  an  in«. 
junction  to  restrain  the  collection  of  the  judgment  against 
the  plaintiff,  John,  and  that  the  defendant  might  be  eom^ 
pelied  to  account  for  and  repay  to  the   plaintiff,  WiU 
liam,  the  amount,  which  had  been  overpaid  towards  the 
decree  aforesaid.     The  injunction  was  granted  as  prayed,' 
and  the  defendant  filed  an  answer  to  the  bill,  wherein  he  ad« 
mitted.  that  the  wards  of  Nelson  A.  Strange  and  others 
bad  obtained  a  decree  against  the  plaintiff,  William,  upon 
which  execution  had  issued  from  time  to  time  and  come 
to  the  hands  of  the  defendant,  as  sheriff  of  Wilkes  Coun«^ 
ty.  and  that  the  plaintiff,  William,  had  made  many  pay«. 
ments  thereon,  for  which  the  defendant  had  given  him  re* 
ceipts,  as  stated  in  the  bill.  The  answer  also  admits  that 
the  defendant  received  the  proceeds  of  the  note  of  the  plain* 
tiff,  William,  discounted  by  the  Branch  of  the  Bank  of  Cape  i 
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Pearnt  Salisbury,  and  that  bo  paid  therewilh  the  debt, 
due  from  the  said  plaintifl^to  the  Bank  of  the  Stale  at 
Baleigb,  and  that  for  tho  amount  so  applied  he  had  givea 
the  fuiid  plaintifTa  receipt.  It  also  admitted  the  collet* 
lion  by  the  defendant  oi'  the  judgment  in  favor  of  the. 
plaintiff,  William,  against  Laws,  but  it  denied  that  the 
fums  remaining,  of  the  money  received  of  the  liaak  at 
[$aJi;$bury«  after  paying  the  debt  due  the  bank  at  Rnleigh, 
i^nd  the  amount  collected  on  the  judgment  against  the 
said  Lavvsy  have  ever  been  received,  by  the  defendantt 
npon  any  ui^derstanding  or  agreement  v^ilh  the  plnintiBV 
William,  that  it  should  be  applied  towards  the  payment 
of  the  executions  on  the  aforesaid  decree.  On  the  con* 
trary  it  is  averred,  that  thoKe  sums  of  money  had  been  ap* 
propriated  for  the  use  of  the  plaintifT,  William,  and  had 
been  fully  accounted  for  to  hin^.  The  answer,  after  much 
proli3(ity  and  circumlocution,  admitted,  that  the  defendant 
could  not  then  state  how  the  whole  of  the  said  sums  had 
been  applied  to  the  use  of  the  plaintif},  William,  but  it 
specified  the  payment  to  him  of  tlSl30  T5-100,  for  which 
the  defendant  had  his  wrilten  receipt,  which  expressed 
to  be  for  a  part  of  the  money  received  from  the  Bank  at 
Salisbury,  and  the  defendant  had  also  taken  a  note  givea 
by  the  plaintiff,  William,  to  Council  and  Bower  for  8100 
as  cash.  The  reasons  assigned  in  the  answer,  why  the 
defendant  could  not  account  for  the  residue  of  the  said 
sum  of  money  were,  that  he  had  various  other  executions, 
gainst  the  plaintiff,  William,  besides  those  above  speci- 
fied, and,  in  consequence  thereof,  bad  had  many  dealing^ 
\^ith  him  in  th^  receipt  and  payment  of  money,  and  that  a 
coosiderablo  length  of  time  had  elapsed  !$ince  the  ^oney 
from  the  Bank  at  Salisbury  bad  come  to  his  bandit.  Tho 
answer  then  admitted,  that  the  defendant  and  plaintifT, 
John,  entered  into  the  written  agreement  for  referring  the 
matters  of  difference  between  the  defendant  and  the 
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^Ucbvll,  and  that  be  had  made  an  award  tberevm  as 
stated  in  the  bill,  but  it  denied  expressly,  tbat  the  said 
agreement  was  artfully  drawn  up,  to  prevent  the  said 
arbitrator  from  taking  into  consideration  any  payment 
made  by  the  said  William,  fur  which  be  bad  no  written, 
r^'ceiiit  On  the  contrary^  it  is  averred,  that  the  said 
agreement  was  written  by  the  defendant's  6on*in*law,  at 
the  request  of  both  parties,  was  drawn  according  to  their 
instructions  and  was  fally  understood  by  them, and  that*  by 
the  said  agreement,  the  said  arbitrator  was  not  prevented 
from  passing  upon  payments  of  any  kind,  whether  writ* 
fen  or  otherwise,  made  by  the  said  William,  on  the  exe* 
notions  aforesaid,  and  that,  in  fact,  the  said  arbitrator  did 
<^nsiderof  the  payments,  alleged  to  have  been  made%QUt 
of  the  monies  received  by  the  defendant  from  the  Bank  at. 
Salisbury  and  from  the  judgment  against  Laws,  and  re« 
jected  them,  not  because  the  plaintiflT,  Williami  had  no 
written  receipts  for  them,  but  because  he  was  satisfied, 
that  they  had  been  otherwise  accounted  for  to  the  said 
plaintifi.  The  answer  admitted  that  the  defendar>t  had 
obtained  judgment  at  law  against  the  plaintiff,  John,  and 
insisted,  that  the  submission  to  arbitration,  made  by  the* 
defendant  and  the  plaintiff,  John,  was  fair,  and  the  award 
thereon  legal  and  proper,  and  that  it  was  final  and  con* 
elusive  between  the  parties  to  it,  and  that  the  plaiotifT 
ought  not  to  be  permitted  to  allege  an^'  thing  again.st  it. 
Upon  the  filing  of  the  answer,  a  motion  to  dissolve  the 
injunction  was  made  by  the  defendant,  and  sustained  by 
the  Court,  and  the  plaintifis  prayed  for  and  were  allowed 
an  appeal  to  the  Supreme  Court. 

Ko  counsel  for  the  plaintiflj^. 
Craigef  for  the  defendant* 

Battle*  J«    The  motion  to  dissolve  the  ii\junation  la. 
this  case  was  properly  granted,  and  that  for  two  verysuf* 
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ilcietit  reasons.  The  first  is,  that  all  the  material  allega* 
tionSf  upon  which  the  plHintiiTs  found  their  claim  For  re- 
lief, are  denied  by  the  defendant ;  and  the  second  is,  that, 
taking  the  allegations  of  the  bill  to  be  true,  they  are  not 
snfBcient  to  entitle  the  plaintiflTs  to  the  relief,  which  they 
seek.  The  facts  stated  in  the  bill  afe,  in  substance*  that 
the  plaintiff*,  William,  was  entitled  to  certain  creditj  for 
payments,  which  the  defendant,  as  sheriflTof  Wilkes  Coun* 
ty,  had  in  his  hands  against  him  ;  that  the  defendant  re« 
fused  to  allow  these  credits,  and  that,  to  settle  the  diffi« 
culty,  which  existed  in  relation  thereto,  between  tbe  said 
plaintiff  and  the  defendant,  the  plaintiff,  John,  and  the 
defendant  entered  into  a  written  agreement  to  submit 
the  matter  in  dispute  to  the  arbitration  of  a  gentleman 
selected  by  them  and  to  abide  by  his  award.  This  agree* 
nient,  the  plaintiff  alleged,  was  artfully  written  by  a  son- 
in-law  of  the  defendant,  so  as  to  preclude  the  arbitrator 
from  taking  into  consideration,  and  allowing,  some  of  the 
payments  made  by  the  plaintiff,  William,  because  he  had 
no  written  receipts  for  them,  and  that  the  arbitrator  had 
in  fact  rejected  them  on  that  account 

The  answer  of  the  defendant,  though  containing  much 
irrelevant  matter,  and  consisting  much  more  of  argu« 
ment  than  of  clear  and  distinct  statements,  denies  posi* 
tively  all  these  allegations,  and,  for  this  reason  alone,  the 
injunction  would  be  dissolved.  But,  bes'des  this,  there  is 
another  objection  to  it,  apparent  upon  the  face  of  the  bill. 
The  payments,  for  which  the  plaintiffs  insist,  that  the 
plaintiff,  William,  was  entitled  to  a  credit  on  the  execu- 
tions in  tbe  hands  of  the  defendant,  was  a  matter  solely 
between  the  said  William  and  the  defendant.  The  bill 
does  not  state,  that  the  plaintiff^  John,  was  surety  to  the 
debt,  for  which  the  decree  was  obtained  against  William. 
It  only  says,  that  the  plaintiff,  John,  was  the  father  and 
iurety  of  the  plaintiff.  William,  without  stating  for  what 
debt  or  in  what  manner  he  was  surety.    He  was  not,  then, 
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for  all  that  appears,  interested  in  the  state  of  the  aocoants 
between  his  son  and  the  defendant,  and,  having  volantari- 
ly  entered  into  the  agreement  for  the  submission  to  arbi« 
tration  of  the  sabject  of  dispute  between  his  son  and  the  de« 
fendant,  and  an  award  having  been  made  thereon,  he  can* 
not  have  relief,  except  by  impeaching  the  award  for  fraud 
or  mistake,  in  the  agreement  for  the  submission  or  in  the 
award  itself.  But  there  is  nothing  stated  in  the  bill  to  paise 
those  objections.  The  only  allegation  is,  that  the  agreement 
wasartfully  written  by  a  son  in  law  of  the  defendant,  so  as 
to  prevent  the  arbitrator  from  considering  and  allowing 
any  other  payments  made  by  the  plaintiflT,  William,  than 
those  for  which  he  had  written  receipts,  contrary  to  the  ex« 
press  understanding  between  the  plaintiff,  John,  and  the 
defendant ;  but  it  is  not  said,  that  the  defendant  procured 
the  instrument  to  be  so  written,  or  that  the  parties  gave 
the  writer  instructions,  which  he  either  perverted  or  mis* 
took.    The  utmost  effect,  which  can  be  given  to  the  state 
raent  in  the  bill,  that  the  agreement  wasartfully  written 
by  a  son-in-law  of  the  defendant,  is,  that  it  insinuates  a 
fraud,  which  cannot  be  taken,  as  a  direct  and  positive 
charge ;  and  without  such  a  charge  the  plaintiffs  will 
not  be  permitted  to  prove  the  fraod,  and,  of  course,  can 
have  no  relief  on  account  of  it«  Stores  Eq.  P.  cA.2  see, 
38  and  ch.  5  sec.  255.    The  order  made  in  the  Court  be* 
low,  dissolving  the  injunction,  is  aflSrm^d,  but  the  answer 
of  the  defendant  contains  so  many  immaterial  and  irrele* 
vant  statements,  which,  so  fnr  from  being  responsive  to 
the  bill  or  necessary  to  his   defence,  tend  only  to  show 
that  he  was  grossly  and  criminnlly  negligent  of  his  offio* 
ial  duty,  as  sheriff,  that  we  cannot  give  him  costs. 

t 
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A.  beqaeaibecl  a  slave  to  hit  wife  for  her  life,  end,  after  her  dratb«  to  be 
emancipated.  Held,  that  though  the  provietoa  for  the  eixiancipation  of 
thy  elkVe  #ae  i^oid,  3ri»t  the  ■*»▼<*  did  not  belong  absolutely  to  the  wife,  but, 
#Abr  ber  dMth»  went  to>  the  next  of  kin,  or  paesed  by  th^  retidnary  claosr, 

•    ifihtorewura^ 

Cause  removed  from  the  Court  of  Ecpilty  of  Iredeil 
County,  at  the  Spring:  Term  1848. 

In  the  ye^r  18SK  Adam  Moore  made  his  will,  in  which 
he  gave  to  his  wife,  Hannah  Moore,  the  whole  of  his  pro* 
perty,  aAer  the  payment  of  his  debts,  during  her  natural 
)ife,  except  such  part  as  she  might  ehoose  not  to  retain-, 
and  he  directed  such  part  to  he  sold  by  his  ex-ecutors,  and 
the  proceeds  to  be  put  out  at  interest,  until-  her  deatfau 
and  then  to  be  divided.  He  then  gives  to  her  one  third 
of  the  proceeds  of  this  sale,  and  the  whole  of  the  increase 
qfthe  estate,  except  the  negroes.  He  further  direots^ 
that,  after  the  death  of  his  wife,  his  boy,  George  WaMh« 
ingtour  shall  be  emancipated.  The  defendant.  Ember- 
son,  was  appointed  one  of  the  executors  Mrs.  Moore 
died,  and  by  her  last  will,  appointed  the  plainlifis  her 
executors,  and  the  bill  is  filed  for  an  account ;  and  among 
other  things,  charges  that  the  testatrix,  by  her  will,  gave 
to  the  plaintifT.  Creswell,  the  boy  Washington  to  be  eman* 
cipated,  as  soon  as  the  laws  will  permit ;  that  the  defen* 
daiit,  afler  the  death  of  Mrs  Moore,  sold  ttie  boy  Wa^^h* 
ington,  as  the  property  of  his  testator,  and  that,  daring 
the  life  of  the  testatrix,  Mrs  Moore,  he  hired  out.  forsev* 
cral  years,  a  valuable  negro   boy  and  received  a  large 
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ram  Iherefor,  and  olatmed  the  money  as  belonging  to  the 
estate  of  Adam  Moore. 

The  answer  of  the  executors  of  A.  Moore  admits  the 
contents  of  their  testator's  will  to  be,  as  set  oat  in  the  bill» 
the  sale  of  Washington,  and  the  hiring  out  of  Stephen^ 
and  that  the  amount  of  his  hire  is  in  their  hands.  They 
aTer,  as  to  Stephen,  that,  apprehending  that  the  perish- 
able  property  and  the  other  property  directed  to  be  sold 
would  not  pay  the  debts,  they  obtained  an  order  from 
the  County  Court  to  sell  Stephen,  but  as  the  deficiency 
was  not  large,  and  the  negro  was  willed  to  Mrs.  Moore 
for  her  life,  at  her  request,  instead  of  selling  him,  they 
hired  him  out  for  the  purpose  of  paying  the  debts. 

No  more  of  the  pleadings  are  set  out  than  is  necessary 
to  bring  in  view  the  question  submitted  to  this  Court  at 
this  time. 

The  bill  was  filed  at  September  Term  1841  and  the 
answer  at  Spring  Term  1S43.  Upon  the  hearing  a  de« 
cree  for  an  account  was  made,  and,  at  the  same  term,  by 
an  order  of  Court,  the  case  was  referred  to  a  commission* 
er.  The  order  of  reference  was  as  follows;  ^'on  motion 
of  the  plaintifTs  counsel,  it  was  ordered,  that  this  cause 
be  referred  to  J.  P.  Caldwell,  to  take  an  account  and  re- 
port to  the  next  Court  of  and  concerning  the  assets  of 
Adam  Moore,  deceased,  &c.,  the  amount  of  that  portion  of 
it  belonging  to  the  late  Hannah  Moore,  and  that  he  re* 
port  the  facts  in  relation  to  the  bequest  and  sale  of  tho 
slaves  Washington,  &c.^  At  spring  term  1848  the  com* 
missioner  made  his  report,  and,  among  other  things  re* 
ported,  1st.  That  the  negro  boy  Washington  belonged  to 
the  plaintiff,  Creswell,  and,  be,  now  assenting  to  the  sale» 
is  entitled  to  recover  the  amount  he  sold  for  with  interest, 
as  set  forth  in  the  report.  2nd*  That  as  to  the  hire  of  Ste* 
phen.I  decide  that  the  plaintiffs,  as  the  executors  of  Han- 
nah Moore,  have  a  right  to  recover  the  same  with  interest 
as  stated.    3d,  Of  the  growing  crop  of  core  and  hay,  I  de< 
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<iide,  tbcy  properly  belong  to  the  estate  of  Hannah  Monrp, 
and  that  the  plaintiffs  had  a  right  to  recover  the  sanie. 

To  this  report  the  defendants  filed  the  following  excep- 
tions: 1st.  That  the  commissioner  has  adjudged  tlie  title 
of  the  slave  Washington  to  be  in  theplaintiflTCreswell. 
and  has  accordingly  charged  for  the  said  plaintiff  the  val- 
tie  of  the  slave  against  the  defendant,  whereas  the  title  to 
the  said  slave  was  in  the  next  of  kin  of  Adam  Moore« 
and  the  plaintiffs  are  not  of  the  next  of  kin.  ftd.  That  the 
commissioner  has  charged  the  defendants  with  the  hire 
of  the  boy  Stephen,  and  adjudged  the  value  theteof  to  the 
plaintiffs,  when  the  same  constitutes  no  charge  against 
the  estate  of  Adam  Moore,  and  should  form  no  part  of 
this  account,  the  plaintiff's  remedy  being  wholly  a  legal 
one.  if  any,  against  the  defendants  individually  Sd. 
That  the  defendants  are  charged  in  the  said  account  with 
the  sum  of  S2SS  (or  certain  corn  and  hay,  belonging  to 
the  plaintiffs,  as  executors  of  Hannah  Moore,  and  which 
tbey  should  have  taken  care  of,  but  for  which  the  defen- 
dants, as  executors  of  Adam  Moore,  are  not  liable  to  ac- 
count in  this  suit,  the  plaintiffs  having  a  clear  remedy  at 
Jaw.  The4ih,  5th,  and  Oih  exceptions  were  abandonedi 
as  not  being  supported  by  testimony. 

Avery t  Alcxa^ider  and  Bynum,  for  the  plaintiffs. 
Osborne,  Guion  am\Gaithei\  for  the  defendants. 

Nash,  J.  The  first  exception  is  sustained.  Theplain* 
tiff  claimed  the  negro  Washington  under  the  Will  of  Mrs. 
Moore.  She  had  but  a  life  estate.  *  In  making  her  will 
she  doubtless  thought,  and  the  commissioner  has  acted 
nuder  a  similar  impression,  that,  as  the  negro  Washing- 
ton \Vag  given  to  her  for  life,  and  the  subsequent  disposi- 
ffon  was  void,  she  took  an  absolute  estate  in  him  under 
t^evrilf  of  her  husband,  Adam  Moore.  It  is  true  that 
the  direction  given  forhis  emancipation,  was  void, -as  be. 
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iog  eontr&ry  to  law,  but  Mrs.  Moore's  interest  in  him 
was  not  thereby  enlarged*  By  the  express  provisions 
made  for  her,  she  haa  an  estate  bat  for  her  life.  With  hev 
death  that  interest  ceased — she  had  nothing  to  lea\re  to 
another.  Washington,  therefore,  upon  her  death,  passed 
either  to  the  next  of  kin  of  Adam  Moore,  or  sank  into  the 
residuum,  if  there  was  one.  This  has  been  repeatedly 
declared  by  the  Court.  The  latest  case  on  the  subject, 
and  we  hope  it  will  be  the  last,  is  that  of  Lemond  v.  Peo* 
pies,  decided  at  ibis  term.  The  slave,  Washington,  there- 
fore, or  his  value,  is  in  the  hands  of  the  defendant,  £m- 
berson,  as  of  the  estate  of  Adam  Moore. 

The  2nd  exception  is  overruled  It  appears,  that  Ste- 
phen was  one  of*  the  negroes  left  to  the  widow  during 
her  lile.  and  to  her  also  the  tetstator  gitve,  alter  the  pay- 
ment ot  his  debts,  the  whole  increase  of  the  estate  except 
the  negroes.  The  defendant,  Emberson,  admits,  that  he 
did  hire  out  Stephen  for  the  purpose  of  paying  debts ; 
thaty  with  that  view,  he  obtained  an  order  from  the  Coun- 
ty Court  to  sell  Stephen,  but  at  the  request  of  Mrs.  Moore# 
as  the  balance  of  the  debts  to  be  paid  was  small,  he,  in- 
stead of  selling,  hired  him  out.  It  turned  out  afterwards, 
that  the  hire  of  Stephen  was  not  required  to  pay  the  debts 
and  the  money  is  in  his  hands.  The  consent  of  the  ex«c* 
utor  to  a  legacy  is  necessary.  He  is  not  obliged  to  part 
with  the  property,  until  the  debts  of  the  testator  are  dis- 
charged, and  it  appears,  that  the  defendant  did  not  as- 
sent to  the  legacy  as  to  Stephen,  but  neither  Stephen  nor 
his  hire  became  necessary,  and  the  widow  was  entitled  an* 
der  the  will  to  both.  The  hire  of  Stephen  is  in  the  hands 
of  the  defendant  Emberson,  for  the  use  of  the  plaintiffsy 
representhtives  of  Mrs.  Moore.  The  third  exception  is 
ovi^rruled*  The  exception  is,  that  the  hay  and  corn,  for 
which  I  he  sum  of  9288  is  allowed  by  the  commissioneiv 
jn^lofig  tp  the  plaintiffs,  as  axecutors  of  Hannali  Mo^re, 
b«t  for  which  the  estate  of  Adam  Moore  is  not  liable  to 
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aeoount  in  this  s>uit,  the  plaintiflTs  having  a  clear  remedy 
at  law.  The  question  attempted  to  be  raised  is  not  open, 
it  was  disposed  of  by  the  decree,  made  on  the  hearing 
for  an  aooount.  The  other  exceptions  are  overrated* 
there  being  no  evidence  to  support  them.  The  report  of 
commissioner  Caldwell  is  in  all  things  confirmed,  except 
as  to  the  slave  Washington. 

Per  Curiam.  Decree  accordingly. 


JOHN  F.  PIIIFEU  ^  AL.  vs.  MARTIN  PHIFER  ^  AL. 

A  testator  de? iied  as  follows,  after  providiag  fer  the  paymeai  of  hie  debls^ 
*«I  will  aod  beqoaatb  the  residue  of  my  estate  of  e?ery  kiad  and  deserip* 
tioB  to  my  dearly  beloved  wife,  to  manage  the  same  as  she  may  think 
meet  advisable,  for  her  own  support  and  for  the  support  and  edueatioii  of 
our  children,  as  long  as  she  remains  a  widow,  and,  should  she  again  in* 
tarmarry,  It  is  my  will,  that  my  property  should  be  divided  between  har 
aod  ber  children,  agreeable  to  the  laws  of  North  Carolina.  3fd.  And 
abould  she  uoi  intermarry,  until  my  children  become  of  lawful  age,  I 
hereby  invest  her  with  full  and  ample  authority  to  divide  my  property 
among  them,  as  she  may  deem  most  expedient." 

HMy  that,  the  widow,  remaining  unmarried  until  her  death,  had  no  right  to 
dispose  of  this  property,  at  her  discretion,  by  will,  but  that,  in  such  an 
evanf  fshe  had  a  life  estate,  and  the  property,  after  her  death,  was  to  be 
divided  among  the  children  of  the  testator,  as  it  would  be  divided  if  he 
had  died  intestate. 

Cause  removed  from  the  Court  of  Equity  of  Cabarrus 
County,  at  the  Spring  Term  1847. 

John  Phifer,  late  of  the  County  of  Cabarrus,  died  oa 
the  18th  of  October,  1845,  having  previously,  on  the  2Ist 
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of  November,  1818,  made  and  pablisbed  bis  lest  will  and 
testament,  duly  execated  to  pass  botb  real  and  personal 
estate,  in  which  were  contained  the  following  claoa^, 
to  wit:  *'I  desire  that  all  my  just  debts  be  as  speedily 
paid  as  the  eircumstances  of  my  estate  will  render  con« 
veaient.  2nd.  I  will  and  bequeath  the  residue  of  my  es« 
tate,  of  every  kind  and  description,  to  my  dearly  beloved 
wife,  to  manage  the  same,  as  she  may  think  most  advisa* 
bie,  for  her  own  support,  and  for  the  support  and  educa* 
tion  of  our  children,  as  long  as  she  remains  a  widow,  and, 
should  she  again  intermarry,  it  is  my  will  that  my  pro- 
perty should  be  divided  between  her  and  my  children, 
agreeable  to  the  laws  of  the  State  of  North  Carolina. 
Srd,  And  should  she  not  intermarry,  until  my  children  be* 
come  of  lawful  age»  I  hereby  invest  her  with  full  and  am* 
pie  authority  to  divide  my  property  among  them  as  she 
may  deem  most  expedient." 

Some  time  in  the  year  1840,  the  testator  added  a  co* 
dieil  to  his  will,  which  does  not  appear,  however,  to 
have  been  executed,  in  the  manner  required  by  law  to 
pass  real  estate.  The  testator  left,  surviving  him,  his 
wife  Esther  Phifer.  and  seven  children,  to-wit :  Martin 
Phifer,  John  F.  Fhifer.  Caleb  Phifer,  George  L.  Phifcr, 
Elizabeth,  the  wife  of  £•  K*  Gibson,  Sarah  Ann»  the  wife 
of  Robert  W.  Allison,  all  of  full  age,  and  Mary  B  Phlfer, 
a  minor  under  the  age  of  twenty  one  years.  He  also  left 
a  grandson,  John  Pbifer  Young,  the  only  child  of  a 
daughter  named  Louisa,  who  had  intermarried  with  Ro« 
bert  S.  Young,  and  died  a  few  months  before  her  father. 
Esther  Phifer,  the  widow  of  John  Phifer,  and  who  was 
tho  wife,  whom  he  mentions  in  his  will,  remained  un* 
married,  until  her  death,  which  occurred  in  March  1841. 
Previously  thereto,  she  had  made  and  published  a  last 
will  and  testament,  duly  executed  to  pass  real  and  per* 
sonal  estate,  wherein,  after  reciting  that  she  had  been 
empowered  by  the  will  of  her  late  husband  to  divide  his 
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property  among  Iboir  children,  sbe  proceeded  to  give  to 
etieb  one  of  the  ohiMren,  by  name*  certain  specified  parte 
of  the  property,  both  real  and  personaL  These  portions 
were  not  of  eqaal  value,  but  valued  from  96.000,  tho 
•mallest,  to  815,000,  the  largest  estimated  share.  She  al* 
80  gave  to  her  grandson,  John  PhlA^r  Young,  six  negro 
slaves,  estimated  to  be  worth  about  •8,000.  Among  the 
property  given  in  her  will  was  a  tract  of  land,  devised  to 
hereon  George  L.  Phifer,  worth  about  91fiW,  which  her 
husband  purchased  after  the  publication  of  his  will. 

Upon  the  probate  of  the  will  of  John  Phifer,  his  sons, 
John  F.  Phifer  and  Caleb  Phifbr,  took  out  letters  of  ad- 
ministration thereon,  with  the  will  annexed ;  and  they 
also  took  out  letters  testamentary  upon  the  will  of  their 
mother,  and,  meeting  with  difficulties  in  carrying  I  he  pro- 
visions  of  the  said  will  into  effect,  they  filed  this  bill,  to 
which  all  persons  interested  were  made  parties,  to  get 
the  advice  of  the  Court  upon  the  following  questions: 

Whether  Esther  Phifer,  the  widow,  had  any  power,  no* 
der  the  will  of  her  husband,  to  dispose  of  and  divide  any 
of  his  property  among  their  children,  by  her  last  will  and 
testament,  ddly.  And,  if  she  had,  whether  she  had  the 
further  power  to  bequ^^ath  the  slaves,  mentioned  in  her 
Will,  to  John  Phifer  Young,  their  grandson,  and  whether 
the  executors  ought  to  deliver  tho  said  slaves  to  him, 
8;dly.  Whether,  if  the  said  John  Phifer  Young  is  one  of 
the  persons  among  whom  the  widow  was  directed  to  di* 
Tide  the  property  of  her  husband,  he  is  bound  by  tkm 
allotment  made  in  her  will,  or  is  entitled  to  demand  from 
the  executors  a  larger  portion  of  the  said  property. 
4thly.  Whether  the  said  devise  by  the  said  widow  of  the 
tract  of  land,  purchased  by  her  husband  alter  the  making 
of  his  will,  to  her  soUi  George,  vested  the  said  land  in  hioi. 

Tliompson  and  Colemanf  for  the  plaintiffs. 
Avery  and  Wilson^  for  the  defendants. 
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'  Battlb;  J.  The  answer,  which  we  feel  botmd  to  gire 
to  the  first  enquiry,  renders  the  consideration  of  the  other 
questions,  presented  in  the  bill,  annecessary.  We  are  of 
the  opinion,  that  the  will  of  John  Phifer  did  not  confer  tip* 
on  his  widow  the  power  to  divide  his  estate  among  their 
children  by  her  last  will  and  testament,  much  less  to  dt* 
▼ido  it  among  them  in  unequal  portions.  The  will  of  the 
testator  was  made  in  the  year  1818,  about  twenty  seven 
years  before  his  death,  and  although  the  ages  of  his  chit* 
dren  are  no  otherwise  stated  in  the  pleadings, 'than  that 
all  of  them,  except  one,  were  of  full  age,  when  the  bill 
was  6led  in  the  fall  of  1846,  yet  we  may  fairly  infer,  thatt 
when  the  will  was  made,  all  of  them,  who  were  then  bom, 
were  under  age  and  most  probably  infants  ofvery  tender 
years  In  that  condition  of  hi?  family,  be  gives  to  Us 
wife,  after  the  payment  of  bis  debts,  the  whole  residue  of 
bis  estate,  real  and  personal,  so  long  as  she  might  remain 
a  widow.  He  gives  it  to  her,  ho\vever,  not  absolutely  for 
herself  and  for  her  own  sole  use  and  support,  but  also  for 
the  support  and  education  of  his  children.  While  she 
should  remain  his  widow,  the  entire  coniidenoe,  which  bo 
expressed  in  her  prudence  and  discretion,  induced  him  to 
confer  upon  her  the  exclusive  management  of  the  proper* 
ty  for  those  necessary  and  important  purposes.  But, 
should  she  again  intermarry,  then  her  situation  would 
be  so  essentially  changed  by  the  new  relations,  which 
sfao  would  contract,  that  he  thought  it  no  longer  proper 
to  entrust  her  with  the  property,  which  he  designed  for 
their  children.  He  therefore  directs  a  division  of  the 
whole  estate  between  her  and  the  children,  according 
to  the  law  of  the  State.  So  far  there  is  no  difficulty  in 
ascertaining  his  intentions,  for  they  are  clearly  expressed 
and  seem  reasonable  and  proper.  Then  comes  the  third 
clause,  which,  at  first  view,  appears  somewhat  obscure* 
but  the  obscurity  vanishes,  when  we  consider  his  intes* 
tions  respecting  his  family,  previously  expressed  in  the 
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Second  c|aQ8e,  and  apply  them  to  another  state  of  tbiiigst 
"^bieb  he  foresaw  might  possibly  occar.      His  widow 
might  not  marry  again  at  all,  or,  at  least,  might  not  do  so, 
QBtil  after  the  education  of  some  or  perhaps  all  of  their 
ebildren  might  be  completed,  and  they  have  arrived  at 
proper  age  to  marry  and  settle,  or  otherwise    engage  in 
^e  active  duties  of  life.    Should  such  be  ihe  case,  they 
would  need  a  portion  of  that  property,  which  had  been 
entrusted  to  their  mother  for  their  benefit.    To  provide 
for  such  exigencies,  he  gives  to  her  the  power  to  divide 
the  property  among  them,  as  she  might  deem  most  expe- 
dient, and  this  power  she  might  execute  from  time  to  time, 
as   the  occasion  for  its  exercise  might  occur.     {Sag.  Ofu 
Pow.  278,   1  vol  ofUie  Law.  Lib,  341.)     He  thought,  too, 
that  she  would  know  best,  what  kind  of  property  would 
be  most  suitable  for  eAch  one  of  the  children,  an  he  or  she 
might  arrive  at  lawful  age,  and  such  kind  ho  leaves  it  to 
her  discretion  to  give,  keeping  in  view,  however,  that 
equality  in  the  shar<>s  of  the  children,  indicated  in   the 
second  clause  of  bis  wilK     Without  the  power  to  make 
such  allotments,  the  children  would  either  be  unprovided 
for.  or  would  take  and  bold  what  their  mother  might  put 
in  their  possession,  as  hers,  and  not  as  thi^ir  own,  which 
was  certainly  contrary  to  the  intention  o(  the  testator. 
From  this  exposition  of  the  testator's  intention,  as  de<; 
elared  in  the  third  clause  of  his  will,  it  is  manifest,  that 
the  power  given  to  the  widow  was  to  be  executed  by  a 
deed  or  other  instrument,  inter  vivos^  and  not  by  her  will. 
Indeed,  in  the  execution  of  the  power,  no  reference  is 
made  to  her  death,  but  to  her  marriage  after  the  children 
or  some  of  them  should  have  arrived  at  lawful  age.     A 
power  given  generally  may,  it  is  true,  be  executed,  either 
^y  deed  or  will,  unless  the  particular  mode  of  executioa 
Is  prescribed.  Sug.  on  Pow.  207, 1  vol.  Law  Lib.  250.  But 
ihe  mode  of  execution,  when  the  power  is  given  by  will, 
depends  on  the  intention  of  the  testator,  and  that  is  to  be 
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ascertained  upon  a  fair  construction  of  the  will»  like  any 
other  intention,  when  the  terras  are  not  express.  Sug. 
onPow*  97,  1  voLLaw  Lib.  117.  Our  opinion  being,  that 
the  power,  given  in  the  will  of  the  testator  to  his  widow, 
has  not  been  executed,  the  result  is,  that  the  effect  ofhis 
will  has  been  to  give  all  the  estate  therein  effectually  de- 
vised or  bequeated  to  his  widow  for  her  life,  with  the 
remainder  to  all  the  children,  and,  as  sh«  is  now  dead,  the 
estate  must  be  equally  divided  between  all  the  living 
children,  and  John  Phifer  Young,  the  only  heir  at  law  of 
Mrs*  Louisa  Young,  another  child,  who  died  after  the 
making  of  her  father's  will,  but  before  his  death.  John 
Phifer  Young  takes  the  share,  to  which  his  mother,  if 
living,  would  have  been  entitled  under  the  Act  of  1816, 
1  Rev.  Stat.  ch.  122,  sec.  15.  The  real  estate  purchased 
by  the  testator  after  the  making  of  his  will,  whether  de« 
vised  therein  or  not,  by  force  of  the  Act  of  1844,  must  b% 
divided  in  the  same  manner. 


Put  Curiam.  Declar-ed  accordingly. 

II 
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ALEXANDER  UANKIN  ^  AL.  v$.  AKDREW  HOYLE  #  AL. 

'A  tiMtator  beqtiea(h«<l  CArtaiu  slavas  to  bia  wife  for  iifoi  with  power  al  bar 
deatb  to  dispoaa  of  thdDi  as  ahe  might  Uiiuk  propacj  amoag  her  childrea. 
Que  of  the  childraB  died 'in  the  lifetiwe  of  the  teetatar,  leaviog  children. 
Held,  that  the  wife  bad  no  right,  under  this  power,  to  appoint  any  of  the 
slavea  to  the  said  last  mentioned  children. 

Cause  removed  from  the  Coart  of  Equity  of  Gaston 
County,  at  the  Spring  Term  1848. 

This  bill  was  filed  by  Alexander  Rankin  and  his  wife 
'Elizabeth  Ann  Rhinehart^  Alexander  Moqre  and  Robiii» 
«H>n  Moore  against  Andrew  Hoy  le,  as  the  executor  of  Eliz%» 
beth  Moore«  deceased,  and  as  the  ^Mlministrator  with  the 
will  annexed  of  Alexander  Moore,  senior*  deceased^  and 
against  Elizabeth  R.  Moore  and  the  other  children  of 
Jatne^s  M(k>re,  deceased,  and  its  purpose  was  to  obtain 
a  judicial  construction  of  the  wills  of  the  said  Alexander 
and  Elizabeth  Moore  deceased,  and  for  the  distribulion 
of  the  property  accordingly.  The  oafie  made  by  the  bill 
and  answer  in  this :  Alexander  Moore  by  his  win  gave  to 
hn  wife  IBIizabeth,  considerable  property,  both  real  and 
personal,  including  se^'eral  slaves,  during  her  life,  and  at 
^r  death  to  be  disposed  cif,  as  she  might  think  proper 
inmoiig  herxhildren.  Elizabeth  Moore,  the  widow,  by 
her  will  gave  a  certain  number  of  slaves,  so  bequeathed 
to  her,  to  the  children  of  her  deceased  son  James  Moore. 
Alexander  Moore  died  in  November  1^37,  having  survived 
bis  son  James  Moore,  who  died  in  the  preceding  Septem* 
fcer,  and  Elizabeth  Moore  died  in  the  year  1880.  The 
^ill  of  Alexander  Moore  was  made  and  published  in 
June  1884,  and  that  of  his  widow  ii;  December  1988. 
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The  plaintiffp,  Elizabeth,  wife  of  the  plaintiff  AlexaDder 
Rankin,  and  the  other  plaintiffs,  are  the  only  childrea 
of  Elizabeth  Moore^  who  were  living  at  the  death  of  their 
mother.  The  defendants,  other  than  the  executor,  are 
the  children  of  James  Moore  deceased,  and  grand  childrea 
of  the  said  Elizabeth.  The  defendant,  Hoyle,  as  the  ex- 
ecutor of  the  said  Elizabeth  and  administrator  with  the  will 
annexed  of  the  said  Alexander  Moore » deceased^  took 
possession  of  the  negroes  bequeathed  by  the  said  Eliza* 
beth  to  his  co-dr.fendants,  and  sold  some  of  them,  and 
holds  the  proceeds  of  the  sale,  together  with  the  slaves 
not  sold,  subject  to  the  direction  uf  the  Court.  The^ 
plaintiffs  contfnd,  that  their  mother  Elizabeth  Moore 
had  no  authority,  by  virtue  of  the  power  given  to  her 
in  the  will  of  her  husband,  to  bequeath  the  slaves  to  her 
grand-children,  and  that,  consequently,  the  said  slaves 
or  their  proceeds  in  the  hands  of  the  executor,  belong  to 
them.  On  the  other  hand,  the  defendants,  the  children  of 
James  Moore»  deceased,  insist,  that,  under  the  provisions 
of  the  act  of  1816^  and  by  virtue  of  the  power  given  in 
their  grandfather's  will  to  their  grandmother,  she  might 
bequeath  to  them  whatever  she  might  have  given  to  thei^ 
father,  had  he  been  living  at  her  death. 

Averi/t  Rynum  and  Alexander ^  for  the  plaintiffs. 
Guion^  for  the  defendants. 

Battle,  J.  The  question  presented  for  our  considera- 
tion, has  not  hitherto,  so  far  as  we  are  aware,  been  de« 
cided  or  even  discussed  in  our  Courts.  The  counsel  for 
the  defendants  admits^  that,  prior  to  the  year  1816,  a 
power  to  appoint  to  or  among  children  did  aot  authorize 
an  appointment  among  grand  children.  Sug.  on  Pow^ 
ch.  9,  sec.  5,  page  601,  {Law  Lib.  Ed.  vol.  2,  page  253 ;) 
but  be  contends  that  the  aot  of  1816,  (1  Rev.  Stat.  ch.  122« 
sec  15,)  makes  aa  alteration  of  the  law  in  this  respect^ 
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not  expressly,  but  by  a  necessary  construction  of  its  pro- 
visions.    These  provisions  are,  that  when   any  person 
shall  bequeath  or  devise  any  of  his  or  her  estate  to  his  or 
her  child  or  children,  and  such  child  or  children  shall 
have  died  in  the  life  time  of  such  testator  or  testatrix,  in 
every  such  case  the  said  legacy,  devise  or  bequest,  shall 
lake  effect  and  vest  a  title  to  the  property  or  share  of  es- 
tate, described  and  mentioned  in  the  same,  in  the  issue  of 
such  child  or  children,  if  any,  in  the  same  manner  and  to 
the  same  extent  as  it  would  have  vested  in  such  child 
or  children,  had  she  or  they  been  in  full  life  at  the  death 
ofthe  testator  or  testatrix  and  taking  effect  of  snob  will 
Applying  the  act  to  this  case,  the  counsel  insists  that  the 
power,  given  by  Alexander  Moore  in  his  will  to  his  wid- 
ow to  dispose  of  the  slaves  in  question,  at  her  death, 
among  her  children,  had,  upon  its  execution,  the  same 
effect,  as  a  bequest  of  them  in  the  will  of*  the  testator  to 
his  son,  James,  which,  as  he  died  before  the  testator,  would 
go  to  his  children.     In  support  of  this   proposition,  the 
counsel  relies  upon  the  well  established  doctrine,  that  the 
appointee  under  a  power  takes  from  the  instrument,  which 
creates  the  power,  and  not  from  that  which  executes  it. 
Sug.  on  Pow.  331.  (2  vol,  Lav)  Lib.  Ed.  page  22  )     Unfor- 
tunately for  the  argument,  the  power  of  appointment  in 
this  case  is  not  to  be  executed  in  favor  of  the   testator's 
children,  but  the  children  of  his  wife.     The  words  ofthe 
will  are  ''to  be  disposed  of  as  she  may  think  proper  among 
her  children."     These  words  may  embrace  children  of  the 
testator's  wife,  by  a  former  or  a  subsequent  husband- 
children  who  may  not  be  his.     If  a  power,  then,  which  is 
given  by  a  will,  have  the  same  effect  when  executed,  as 
a  bequest    in  the   will,  the  act  of   1816  cannot  apply  to 
this   case,  because  the  will  does  not  authorize,  by  its 
terms,  the  execution  of  the  power  in  favor  ofthe  person, 
■whose  legacy  would  necessarily  be  saved   from  lapse  by 
the  operation  of  the  act.    But  a  more  decisive  answer  to 
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the  argument  is,  that*  when  (be  testator's  will  took  effect 
by  his  death,  his  son  James  Moore  was  not  one  of  the 
objects  of  the  power*  he  having  died  before  his  father.  He 
vmn  not  then  one  of  her  children,  among  whom  she  was 
anthorised  to  appoint,  and  no  case  could  be  made,  to 
which  the  act  of  1816  could  apply.  And  his  children, 
also,  were  excluded,  because  the  power  of  appointment 
was  confined  to  the  wife's  children.  Whether,  if  James 
Moore  had  survived  his  father,  and  the  power  given  by 
the  father's  will  had  been  to  appoint  among  his,  the  tes« 
iators, children,  it  could  have  been  executed  in  favor  of 
the  ehildren  of  James  after  his  death,  or  whether  the  act 
of  1816  applies  to  any  case  where  the  bequst  is  not  di« 
rectly  to  the  child,  but  only  to  be  carried  into  effect 
through  the  medium  of  a  power  of  appointment  among 
the  children  of  the  testator,  it  is  unnecessary  for  us  to  de- 
cide. In  the  case  presented  to  us,  we  hold  that  the  power 
was  not  well  executed  in  favor  of  the  grand*chlldren  oF 
the  testatrix,  Elizabeth  Moore,  and  that  consequently  th^i 
plaintiff:^  are  entitled  to  a  decree  for  such  of  the  slaves, 
bequeathed  by  the  will  of  the  said  Elizabeth,  to  the  de« 
fendants,  as  are  now  in  the  hands  of  the  executor,  and  fuf 
an  account  of  the  proceeds  of  such  as  be  has  soId« 

Paa  Curiam.  Decree  accordingly 
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llVbere  a  vendee  gave  a  bond  for  the  purehase  money  of  a  tract  of  land,  and 
the  Tender,  at  the  lame  time,  gmr^  a  bond  to  make  a  valid  title,  when  tb» 
money  wae  paid ;  Held,  that  theee  were  concarrent  acta,  and  that,  if  th« 
Tender  attempted  to  colleet  the  money  on  the  .bond  for  the  price  of  th* 
land,  without  making  or  tenderinf  a  Talid  title,  the  vendee  waa  entitled  t« 
an  injunction,  and  if  a  valid  couveyaace  of  title  waa  not  filed  iaConrt,  af- 
ter the  bill  of  injunction  granted,  the  injunction  ihould  be  continued  to  th» 
bearing. 

Appeal  from  an  interlocutory  ocder  of  the  Court  of 
Equity  of  Henderson  Ceanty,  at  the  Spring  Term  1648, 
diisolving  an  injunction  theretofore  granted^  hui  Honos 
Judge  Battle  presiding. 

The  bill  charges,  that,  in  the  year  184$»  the  plaintiff 
purchased  from  the  defendant  a  tract  of  land  in  Hender-» 
son  County,  at  the  price  of  tS&S,  and,  ta  secure  the  pur-; 
chase  money,  executed  his  bond  to  the  defendant  with 
William  Brittain,  his  surety,  payable  on  the  first  day  of 
January  1847,  and,  at  the  same  time,  the  defendant  exe« 
cuted  to  him  a  bond  to  make  a  conveyance  of  the  land, 
when  the  purchase  money  was  paid.  It  charges,  that,  at 
the  time  of  sale,  which  was  made  by  public  auction,  the 
defendant  represented  the  land  as  the  property  of  John 
McLain,  deceased,  of  Georgia,  who  had  made  a  will  ap* 
pointing  himself  executor  thereof,  and  giving  him  full 
power  and  authority  to  sell  the  said  land  ;  that  he  took 
possession  of  the  said  land  and  proceeded  to  improve  it, 
but,  in  a  short  time,  was  informed,  that  the  defendant  bad 
no  power  to  muke  a  valid  conveyance,  and,  upon  appU- 


AUGUST  TERAT,  1849.  i«S 

BrilUin  v«.  MeLain. 

cation  to  tbe  defendant,  was  iuformed  that  a  caveat 
against  tbe  probate  of  tbe  will  bad  been  entered  in  tbe 
Courtof  tbe  proper  Coanty  in  Georgia,  where  the  said 
John  McLain  lived  and  died,  and  where  it  was  still  pend* 
ing.    Tbe  plaintiff  alleges,  that  he  has  recently  been  in- 
formed and  charges  the  fact  so  to  be,  that  tbe  defendant 
never  brought  the  will  of  John  McLain  to  this  State»bat 
merely  a  copy,  which  be  caused  to  bo  entered  on  tbe 
records  of  Henderson  County,  and  procarcd  letters  testa- 
mentary to  be  issued  thereon  to  him  in  this  State,  as  one 
of  the  executors  thereof,  and  by  said  paper  it  appears  to 
have  been  proved  before  three  Justices  of  the  Peace,  out 
of  Court,  of  Raburn  County,  in  the  State  of  Georgia.    The 
bill  further  charges,  that  the  «lefendant  had  no  power, 
tinder  the  present  state  of  the  paper  writing,  to  make  a 
valid  conveyance  of  the  land:  that  the  defendant  has 
tiever  made  any  conveyance  of  the  land  or  tendered  one 
to  him,  but  without  so  doing  has  sued  him  on  his  bond 
and  recovered  judgment  against  him,  and  is  about  to  take 
execution  thereon  ;  and,  if  he  celiects  it,  be  (ears  it  will 
be  tobim  an  entire  loss,  and  prays  that  tbe  contract  may 
1>e  rescinded,  and  an  injunction  issued  to  restrain  the  de* 
fendant  from  collecting  the  money  on  his  judgment. 

The  defendant  answers,  that  John  McLain,  of  Raburn 
County,  in  the  State  of  Georgia,  died  in  the  year  ■  ^ 

having  made  his  last  will  and  testament,  duly  executed 
Id  pass  real  estate  in  the  State  of  Georgia^  that  be  and 
<>ne  John  Martin  were  appointed  executors,  and  power 
.ie  given  to  them,  or  either  of  them,  to  sell  and  conve}' tbe 
land  in  question ;  that,  in  conformity  with  the  laws  of 
Xleorgia,  the  said  will  was  proved  before  three  Justices 
of  tbe  County  of  Raburn,  and  duly  recorded  in  the  Court 
of  Ordinary  in  the  said  County.  He  admits  executing  tbe 
bond  for  a  conveyance,  as  stated  in  the  plaintiff's  biH, 
f  nd  that  be  has  not  made  a  deed  for  the  land,  but  is  wilN 
ing'io  do  so  whenever  called  on ;  that  be  has  obtained  a 
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jadgfneat  against  the  plaintiff  on  his  bond,  and  that  he  l« 
Able  to  make  good  to  him  any  injury  he  may  sqstain,  in 
consequence  of  his  not  obtaining  title.  He  avers  that  no 
.caveat  has  ever  been  entered  to  the  probate  of  the  will  in 
Georgisi  and  denies  he  ever  so  told  the  plaintiff.  The 
deTendant  further  alleges,  that  Alexander  Martin,  his  co- 
executor,  took  out  letters  testamentary  in  the  State  of 
Georgia«  and  he  procured  from  him  a  good  and  sufficient 
deed  of  conveyance  to  the  plaintiffof  the  said  land,  which 
he  now  has  and  is  willing  to  bring  into  this  Court  and  de« 
liver  to  the  complainant,  whenever  thereto  rr^quired. 

N.  W.  Woodfm,  for  the  plaintiff. 
Baxter,  for  the  defet^dant. 

Nash,  J.  Upon  the  coming  in  of  the  answer  in  this 
case,  the  injunction  thnretoFore  granted  was  dissolved. 
From  the  pleadings  in  the  case,  it  appears,  that  the  de- 
fendant, representing  himself  as  the  executor  of  the  will 
of  John  McLain,  oi  Georgia,  and  claiming  to  have  full 
power,  as  such,  under  the  will,  sold  to  the  plaintiff  a 
tract  of  land  lying  in  Henderson  County  in  this  State. 
The.  plaintiff  executed  to  the  defendant  his  note  or  bond 
for  the  purchase  money  payable  the  1st  day  of  January, 
1BI7*  This  bond  bore  date  in  March  1845.  At  the  same 
lime,  the  defendant  executed  his  bond  to  make  title  to  the 
plaintiff,  when  the  purchase  money  was  paid.  The  de« 
fendant,  without  executing  or  handing  to  the  plaintiff  any 
deed  for  the  land,  sued  him  upon  his  bond  and  has  ob« 
tained  a  judgment  on  if,  nor  has  he  even  brought  into 
.  Court  any  deed  from  himself  or  from  his  co-executor, 
Martin,  to  the  complainant.  We  think  his  Honor  erred 
in  dissolving  the  injunction.  The  acts  to  ba  performed 
.  by  these  parties  were  concurrent  aets,  to  be  performed  at 
-  one  and  the  same  time.  The  plaintiff  bound  bimsetf  to 
pny  the  money;  due  upon  his  bond  on  the  1st  of  lantiAry, 
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1847,  and  the  deFendant  bound  himself,  at  the  same  time, 
to  make  a  conveyance  of  the  land.  Whicheyer  of  the 
parties,  in  sach  a  case,  takes  the  initiative,  becomes  th^ 
actor.  A  Coart  of  Equity  will  not  compel  a  purchaser  to 
take  a  doubtrol  title.  He  has  a  right  to  have  the  titfo 
brought  into  Court,  and  a  reference  to  the  Clerk,  if  he 
so  chooses,  to  examine  and  report  upon  it.  This  the  de« 
fendant  has  not  done,  and  we  do  not  consider  him  entitled 
to  force  the  purchase  money  from  the  plaintiff,  and  to 
throw  him  upon  the  uncertain  secorify  of  his  bond  to 
make  a  conveyance.  He  is  not  compellable,  in  Equity* 
to  part  with  his  money,  until  the  vendor  has  conveyed  or 
offered  to  convey  the  land.  This  the  defendant  has  not 
yet  done.  We  do  not  consider  the  other  objections  raised 
by  the  answer,  as  properly  before  us.  The  only  question 
referred  to  us  is  the  propriety  of  the  dissolution  of  the  in* 
Junction.  We  think  there  was  error  in  dissolving  the  in« 
Junction,  and  that  it  ought  to  be  retained  to  the  hearing • 
'  The  decree  below  reversed  with  costs,  as  to  this  Court. 
This  opinion  will  be  certified  to  the  Court  of  Equity  of 
Henderson  County. 


PsE  CuaiAM.       Ordered  to  be  eertified 

I 
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^    .       JOEL  VANNOY  vs.  WILLIAM  H.  MARTIN  *  AL. 

A',  purchased  the  laid  of  B.  at  a  eale  aiider  au  exeoati^n  He  had  agaiiiaC  %% 

%ti^  at  the  eale  declared  he  was  buyinf  in  the  land,  oal j  ^»  •  aacwity  $¥t 

•  other  dsbtSt  which  were  to  be  ascertained  en  a  eetilemeiit  with  B.|  aD4 

tl^reby  prevented  B*8.  friends  from   advaneiog  the  meoey  to  satisfy  the 

execdtioo.    Afterwards  the  land  was  sotd  as  the  property  of  A.  under  exe- 

'  aatiMia  against  hink 

9M,  first,  that  the  Ael  making  void  parol  aontpatta  fef  the  sale  of  laa^ 

..  Rer.  Stat.  ch.  50,  see.  8, 4id  not  bar  B.  from  his  reniedy- 

Held,  secondly,  that  the  purchasers  under  the  execution  agaisst  A-  held  but 
the  title  he  had,  subject  to  all  the  equities  against  it,  whether  (hey  hadno^ft 
tice  of  soeh  equities  or  not. 

Jha  eaaea  of  Turner  v.  King,  9  fro.  Eq.  132,  Frtemttu  y.  HiUf  I  Dor.  ^ 
Bat.  Eq.  380,  Polk  v.  Gallant,  2  Pev.  ^  BaL  £q.  395«  and  Rutherford  ¥» 

.   Qreitn,  2  Ire.  Eq.  121,  cited  and  approved. 

Cause  removed  from   the  Court  of  Equity  of  Wilke* 
County,  at  the  Spring  Term  1848. 

Thi»  bill  was  filej  ip  the  Court  of  Equity  for  Wilkes 
County,  by  Joseph  Vannoy  against  William  H.Martin, 
Samuel  P.  Smith  and  Joseph  W/  Hackett,  and  stated^ 
Ihat  the  plaintiff  was  the  owner  of  a  tract  of  land,  lying 
adjacent  to  the  town  of  Wilkesborough,  which  he  leased 
in  the  year  1S39  toone  Thomas  D.  Kelly  for  the  term  of 
five  ye»rs»  that  the  defendant  Martin,  in  the  year  1841, 
recovered  a  judgment  in  the  Superior  Court  of  law  for 
Wilkes  County  against  the  plaintiff,  for  about  the  sum  of 
$860,  and  had  an  execution  issued  thereon  and  levied  upon 
the  said  tract  of  land,  and  had  it  advertised  for  sale ;  that 
the  plaintiff  at  that  time,  resided  in  the  county  of  Cherokee, 
at  the  distance  of  two  hundred  miles  from  the  place  of 
sale,  and  that  his  lessee^  the  said  Kelly,  went  to  the  defen« 
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daat  Martin,  and  told  him,  that,  as  he  believed  the  plains 
tiff  was  ignorant  of  the  intended  sale,  and  the  land  waa 
valaable,  being  worth  about  9:2,500,  he  would  either  buy 
it  himself  for  the  plaintiff  or  raise  the  money  and  pay  oQT 
the  debt  for  bim  ;  when  the  defendant,  Martin,  told  hiiAi 
that  he  would  bid  off  the  land  himself,  but  would  not  keep 
it;  that  he  had  an  unsettled  account  against  the  plaintiff 
and  would  hold  it,  only  as  a  security  for  whatever  suiii 
might  be  found  to  be  due  to  bim,  upon  a  settlement  with 
the  plaintiff.  The  bill  stated  further,  that  the  said  land 
was  sold  in  August  1811,  when  the  defendant,  Martin, 
became  the  purchaser,  at  the  price  of  tSlO,  and  that  the 
said  Martin,  after  his  purchase,  several  times  aclcnowU 
edged,  that  he  had  the  land  only  as  a  security,  and  that 
the  plaintiff  had  a  right  to  redeem  it ;  that  the  plaintiff 
and  the  defendant,  Martin,  afterwards  came  to  a  settle* 
ment  of  their  accounts,  when  it  was  found,  that  the  baU 
ance  due  from  the  plaintiff  to  Martin  was  about  seven 
hundred  dollars,  and  that  Martin  offered  to  reconvey  th^ 
-said  land  upon  being  paid  that  sum ;  that  the  plaintiff 
was  unable  at  that  time  to  pay  the  said  balance,  but,  not 
long  afterwards,  he  procured  the  sum  of  three  hundred 
dollars  and  handed  it  to  one  William  W.  Peden  to  pay 
the  defendant,  which  was  accordingly  done  on  the  U5ih 
day  of  December,  1842,  and  the  said  defendant  gave  a  re* 
ceipt  therefor,  expressing  that  the  money  was  received 
towards  the  redemption  of  the  said  Yanuoy's  land  $  that 
the  plaintiff  subsequently  paid  on  the  same  account  the 
sum  of  ninety  dollars,  and  was  entitled  to  a  credit  for 
^venty  six  dollars  more,  received  by  Martin  for  him,  and 
not  accounted  for  in  their  settlement  The  bill  then 
stated,  that  the  said  defendants.  Smith  and  Hackett,  ob- 
tained a  judgment  against  the  defendant,  Martin,  and  had 
an  execution  levied  upon  the  said  land  as  the  property  of 
the  said  Martin,  and  had  it  sold,  when  they  became  the 
purchasers  at  the  price  of  about  one  thousand  dollars. 
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The  bill  obarj^ed,  that  tbe  said  defendants,  Smith  and 
Hackett,  had,  at  the  time  when  the  judgment  wasobtained 
against  Martin,  and  when    they  bad  the  land  levied  on 
and  sold,  full  knowledge  that  the  plaint  iff  had  the  right 
to  redeem  it,  and  that  he  had  already  paid  near  Tonr 
bundred  dollars  towards  such  redemption.     The  bill 
prayed  that  the  plaintiff  might  be  permitted  to  redeem 
the  land,  upon  paying  to  the  defendants.  Smith  and  Hack- 
ett, whatever  balance  might  be  found  to  be  due  from  him 
to  the  defendant,  Martin,  upon  their  accounting  for  the 
rents  and  profits.    The  defendants  all  answered  the  bill. 
The  answer  of  the  defendant,  Martin,  denied,  that  be  had 
purchased  the  land  upon  any  understanding  or  agreement 
whatever  to  hold  it  only   as   a  security,  subject   to  the 
plaintiff's  right  to  redeem  it.    On  the  contrary  it  assert* 
ed,  that  his  purchase  was  absolute  for  himself,  buttfaatt 
afterwards, he  had  agreed  to  re-sell  the  land  to  the  plain- 
tiff at  the  price  of  81000.  provided  the  money  was  paid 
by  a  certain  agreed  time,  and  that  the  plaintiff  had  failed 
to  comply  with  the  terms.    He  admitted  the  receipts  of 
the  sums  of  money  stated  in  the  bill,  but  said  they  were 
paid  in  part  of  the  price  for  a  re*purchase,  and  not  a  re* 
demption  of  the  land.     The  answer  claimed  the  benefit 
of  tbe  act  of  1810  (I  Rev,  Stat  ch  50  sec.  6.)  making  void 
all  parol  contracts  for  the  sale  of  land.    The  answer  of 
Smith  and  Hackett  denied  the  plaintiff's  right  of  rrdemp* 
tion,  and  insisted,  that  they  had  purchased   without  any 
notice  of  such  right,  and  relied  also  upon  the  act  of  18111. 
Heplications  were  put  in  to  the  answers — proofs  were  ta* 
ken,  and  the  cause  was  set  down  for  hearing  and  trans* 
mitted  to  this  Court. 

CraigCf  for  the  plaintiff* 
ChiioUt  for  the  defendants. 

Battle,  J.    The  facts  of  this  case  arelefl  in  very  little 
doubt  by  the  testimony.    The  depovitions  of  Thomas  D. 
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K*lly  and  WilRam  P.  Waugh,  the  letter  from  the  dffen^ 
daDt,  Martin,  to  the  plaintifT,  written  the  23d  of  AugQj^t 
1842,  and  the  receipt  given  hy  the  said  defendant  to  the 
plaiotiflTtf  agent,  Peden,  on  the  25th  of  December  in  the 
same  year,  expressed  to  be  towards  the  redemption  of  the 
land,  satisfy  ns  that  the  defendant,  Martin,  purchased 
the  said  land,  under  the  execution  in  his  favor,  not  abso* 
lately  for  himself,  but  to  hold  the  same  merely  as  a  secu- 
rity  for  his  judgment,  and  for  whatever  other  sum  might 
be  found  to  be  due  to  himupon  a  settlement,  subseqently  to 
he  had  with  the  plaintiff.  We  are  satisfied  further,  that 
he  made  representations  to  that  effrct  at  the  time  of  sale, 
which  prevented  the  plaintifTs  lessee,  Kelly,  or  some  other 
friend  at  his  instance,  from  stopping  the  sale  by  paying 
offthe  amount  due  on  the  execution!^,  or  buying  in  the 
land  for  the  plaintiff,  and  enabled  the  defendant,  Martin, 
to  purchase  it  at  an  under-value.  In  either  case,  it  would 
be  a  gross  fraud  upon  the  plaintiff,  if  the  said  defendant 
were  permitted  to  set  up  an  absolute  title  to  the  land* 
which  it  is  the  duty  of  a  Court  of  Equity  to  prevent,  and, 
in  the  way  of  preventing  which,  the  act,  making  void 
parol  contracts  for  the  sale  of  land,  dees  not  stand.  7ar- 
ner  v.  Jfmg-  2  Ire.  Eq,  Rep.  132,  The  plaintiff,  then* 
would  be  entitled  as  against  the  defendant,  Martin,  to  re* 
di  em  the  land,  upon  paying  him  whatever  might  be  found 
to  be  due  upon  a  general  account.  That  being  so,  the 
plaintiff  has  the  same  right  of  ledemptlou  against 
the  other  defendants.  Smith  and  Hackett,  because  they 
were  purchasers  at  the  sale  under  an  execution  against 
the  defei:dant,  Martin.  They  purchased  the  land^  sub* 
ject  to  all  the  equities  against  him,  whether  they  had  any 
knowledge  of  such  equities  or  not.  Freeman  v.  Hil/^  I 
Dev,  &  Bat.  Eq.  Rep.  389.  Polk  v.  Gallant,  2  Der.  t 
Bat  Eq.  Rep.  3U5.  Rutherford y.  Green.  2  Ire.  Eq.  Rep* 
121,  The  plaintiff  is,  therefore,  entitled  to  a  decree  for 
the  redemption  of  the  tract  of  land,  mentioned  in  the 
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pleading^  upon  paying  to  the  defendants,  Smith  and 
Haekett»  whatever  sum  may  be  found  to  be  owing  from 
litm  to  the  defendant  Martin,  with  interest  thereon,  de* 
ducting  therefrom  whatever  amount  the  said  Martin  and 
the  other  defendants  have  received  from  the  rents  and 
profits  of  the  said  land.  And  to  ascertain  these  rents  and 
profits,  as  well  as  the  sum  due  and  owing  from  the  plain* 
tifi'to  the  defendant,  Martin,  there  must  be  a  reference  to 
the  clerk  of  this  Court. 

TfiR  Curiam.  Decree  accordingly. 


FRANCES  McCORKLE  o«.  ELISUA  SHERRILL  $-  AL. 

A  testator  de^isod  the  whole  of  his  oe^roes  to  be  divided,  u  follows  ;  one  7Ui 
to  C.,  one  7th  to  B ,  one  7th  to  S.,  one  7th  to  E.,  one  7th  to  R.,  one  7th  to 
M.  end  one  7th  to  6.  R  one  of  the  legatees,  who  was  a  niece  of  the  tes- 
tator,  died  in  his  lifetime.  By  the  9lh  clause  of  the  will,  the  testator  de* 
Yised  as  follows,  *'my  land  and  stock  of  all  kinds,  ^c,  to  be  sold  at  pMn 
sale,  all  my  just  debts  to  be  paid  out  of  the  proceeds  of  the  sale.**  He  then 
gives  out  of  the  proceeds  of  the  sale,  fifty  dollars  to  A.  B.  and  C.  eaoh.  The 
will  then  proceeds,  ^*if  any  left  afterwards  from  the  proceeds  of  Uie  eale, 
to  be  equally  divided  among  all  my  devisees." 

Held,  fint,  that  the  share  of  the  negroes  bequeathed  to  R.  lapsed  by  her 
death  in  the  lifetime  of  the  testator  and  dkl  not  go  to  her  chiJdroo,  whom 
she  left  surviving  her. 

Held,  secondly,  that  the  word  "devisees,"  in  the  residuary  clause,  meaoi 
legatees. 

Veldf  thirdly^  that  the  legatees,  as  such,  take  no  paK  of  the  lapeed  legaojfi 
bttt  as  to  it  and  the  other  property,  not  meutioiied  in  the  will,  the  testaUNr 
died  iutestate. 

Held,  foartbly,  that  the  undisposed  personal  property  of  the  testatoi^  as  well 
tfie  Ittpeed  legacy  as  the  money  on  hand,  notes,  aqoonnts,  j^ ,  constitute 
the  primary  fond  for  paying  the  debts,  and  what  money  may  remain,  af- 

'  tor  such  purpose  is  answered^  is  to  be  distributed  among  the  next  of  kin  of 
the  testator. 
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Ihhij  Bftiily,  timt  IIm  p«i«ioo  of  tb«  lapsed  lefacy,  wbioh  ftrofe  ftom  ikm 
hJ»  tf  tlw  l«wl»  <ioM  not  g9  to  tbo  ntst  of  kin  but  to  the  koirj  at  lav.      . 

Tbo  eaiws  of  JoAnt/on  y.  JpAwtofi,  3  Ire.  Rq.  426,  HeaUr  r.  Jietter,  2  Iro. 
Eq.  330,  Williams  r.  MeComhe,  3  Iro.  Eq,  455,  Tueiber  ▼.  7uci(:«r,  5  fro* 
84,  BradUy  r  Jotus,  3  Iro.  £q.  248,  Dickens  ¥.  Col/9n,  2  Dot.  ^  Bati 
Eq.  272,  and  White  y.  Oreen,  1  Ire.  Eq  40,  oiudand  approved.      . 

Caase  removed  from  the  Court  of  JBqaity  of  Cata\vb« 
Coanty,  at'  the  Spring  Term  1848. 

Matthew  McCorkU  died  in  the  year  1844,  and  by  hia 
willy  duly  made  and  proved*  directed  the  whole  of  bis  ne« 
f  roes  ta  be  valued*  and  not  sold,  and  to  be  divided*  as  fol« 
lows:  one  7th  to  Charles  Beaty*  one  7th  to  Betsey  Selina 
Little,  the  wife  of  George  Little  ;  one  7th  to  Sarah  W. 
Sherrill,  wife  ofTheophilos  Sherrill ;  one  7th  to  Eliza* 
beth  B.  Sherrill,  wife  of  Elisha  Sherrill ;  one  7th  part  to 
Rebeeea  W.  Millingan ;  one  7th  part  to  Martha  Millin- 
gan,  and  one  7th  part  to  Gilbert  A.  Millingan.  Tha 
above  legacies  are  contained  in  the  first  eight  clauses  of 
the  wilK  The  9tb  clause  is  as  follows :  ''Otb,  my  Ian4 
and  stock  of  all  kinds,  household  and  kitchen  furniture 
and  farming  tools,  and  ail  my  corn,  wheat,  oats  and  fod* 
der,  to  be  sold  at  public  sale — all  my  just  debts  to  be  paid 
out  af  the  proceeds  of  the  sale.^  By  the  10th  clause  the 
testator  direets,  that  '^after  ray  just  debts  and  funeral 
^ipenses  are  paid,  if  there  be  any  thing  left  from  the  pro* 
of  the  propert}%that  is  to  be  sold,  I  will  that  Caro* 
Loftin^  Thomas  Loftin,  Franklin  LoUin,  and  Seliaa 
Loflin  get  fifty  dollars  each."  The  1  Uh  clause  is  as  foU 
lows :  **I  give  and  bequeath  to  Jane  Rebecca  Robinson 
fifly  dollars  ont  of  the  proceeds  of  the  property  to  be  sold* 
If  any  left  afterwards  from  the  proceeds  of  the  sale,  to  be 
equally  divided  among  all  my  devisees."  The  bill  alleges^, 
that, oter  and  above  the  property  mentioned  in  the  wilU 
the  testntar  died  a^aed  and  possessed  of  a  large  estate^, 
both  roal  and  personal,  and  that  Betsey  Selina  Little  died 
befbre4he  testator^  whereby  the  legacy  to  her  lapsed  anl 
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fell  into  the  general  estate.  It  farther  alleges  that  the 
plaintiff,  together  with  the  defendants,  Charles  Beatyt 
Rebecca  Millingan,  Martha  Millingun,  are  the  next  of 
kin  and  representatives,  as  such,  of  the  testator,  and  en- 
titled each  to  one  lltb  part  of  the  whole  of  the  personal 
property  and  the  monry  arising  from  the  sale  of  the  land, 
directed  to  he  sold,  after  paiying  all  the  debts  of  the  tes* 
tator,  and  also  the  Irgacy  of  Betsey  Selina  Little,  and 
that  more  than  ten  years  had  elapsed  since  administra* 
tion  with  the  will  annexed  had  been  granted  to  the  de- 
fendant, Elisha  Shcrrill.  The  bill  charges,  that  as  to  the 
lapsed  legacy,  and  all  the  property  not  metitioned  rn  the 
will,  the  testator  dird  intestate,  and  that  it  passes  under 
the  law  to  his  next  of  kin. 

The  answers  admit  I  h«'  facts  set  forth  in  the  bill,  as  to  the 
death  of  Matthew  McCorkle,  the  making  of  his  will.ds:c., 
bat  deny  that  the  testator  died  intestate,  as  to  any  portion  of 
hfs  estate.  They  admit  the  death  of  Betsey  Selina  Little 
before  that  of  the  testator,  and  that  she  was  the  niece  of 
the  testator,  but  aver  that  she  left  seven  children,  who  are 
next  of  kin,  and  entitled  to  one  7th  part  of  the  sales  of  the 
negroes,  directed  to  he  »oU\  by  the  first  clause  of  the  will, 
and  the  legacy  to  their  mother  did  not  lapse,  but  that,  if 
it  did,  it  passed  under  the  residuary  clause,  contained  in 
the  11  th  item  of  the  will,  to  the  legatees  named  in  the 
will,  under  the  word  devisees.  The  bill  prays  an  aecoant, 
&e.,  and  the  cause  is  set  for  hearing  on  the  bill  and  an- 
a\ver9. 

'    McCorkte  and  Ouian^  for  the  plaintiff. 
WhcctcTt  for  the  defendants. 

Nabu,  J.    It  is  required  of  the  Court  to  pot  a  constrtto* 
tion  opon  the  will  of  Matthew  McCorUeft  and  thereby  as*' 
certain,  whether  the  testator  died  intastate  as  to  any  part 
of  kis  property,  and  what  property  passed  under  tha 
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residuary  provision  of  the  11th  olanseof  tbe  will  and  to^ 
whom.  By  the  first  clause  of  the  nil!  the  whole  of  the  ne* 
groes  of  the  deceased  are  directed  to  be  valued  and  divided 
into  seven  parts«and  one  7th  part  is  given  to  Betsey  Selina 
Litlie,  who  died  before  the  testator,  leaving  seven  chil* 
dren*  One  question  submitted  to  us  is,  w^hat  effect  the 
death  of  the  legatee,  before  the  testator,  has  upon  the  gift* 
There  can  be  no  doubt  upon  it.  The  legacy  lapssd,  and 
if  there  be  in  the  will  a  general  residuary  clause,  it  sinks 
into  and  passes  un tier  it — if  there  be  no  such  residuary 
olause,  it  is  undisposed  of  by  the  will.  The  testator  dies 
intestate  as  to  it.  It  passes  to  the  next  of  kin.  The  case 
18  not  governed  by  the  15th  sec.  of  the  122  ch.  Rev.  Staf. 
That  is  confined  to  a  bequest  to  the  children  or  the  child 
of  the  testator.  Betsey  Selina  Little  was  his  niece.  The 
whole  question  as  to  the  lapse  of  the  legacy  was  decided  in 
tbe  cases  Johnston  4*  others  v.  Johnston  4*  others,  3  Ire.  Eq. 
426,  Jie^^er  v.  Hester,  2  Ire.  Eq.  330.  The  childreUt  then,  of 
Betsey  Selina  Little  take  nothing  under  the  will  of  Mat* 
tbewMcCorkle,orasnextofkin*  It  is  argued,  in  behalf  of 
the  legatees,  that,  under  the  residuary  provision  of  the  1 1th 
clause  of  the  will,  the  one  7th  part  of  the  negroes,  left  to 
Betsey  Selina  Little,  passed  to  them  under  the  term  "devi« 
sees.^  The  next  of  kin  contend,  that  the  word,  as  used,  is 
insensible  and  passes  nothing.  We  agree  with  the  counsel 
for  the  plaintiff,  that  the  word  **deviseesj*  in  the  1 1th  clause, 
is  to  read  legatees.  The  word  devise  is  properly  applied 
to  gifts  of  real  property  by  will,  but  may  be  extended  to 
embrace  personal  property  to  execute  the  intention  of  the 
testator.  The  leading  rule,  in  the  construction  of  wills, 
is  to  carry  into  execution  the  intention  of  the  maker.  He 
has  a  right  to  make  such  a  disposition  of  his  property,  a» 
he  pleases,  provided  it  is  not  for  a  purpose  forbidden  by 
the  law*  In  arriving  at  this  intention,  the  whole  will 
must  be  taken  together,  and  one  part  may  be  used  to  ex* 
ptain  another^  without  regard  to  thetr  respective  pasi«- 
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tions.  In  the  will  we  are  considering  there  are  no  de* 
vises  of  land,  either  preceding  or  following  the  11th  sec- 
tion. By  the  0th  sec.  he  directs,  that  his  land,  together 
with  some  of  his  personal  property,  shall  be  sold  for  the 
payment  of  debts.  This  is  not  a  devise  of  the  land  to 
any  one,  but  a  power  given  to  the  execator  or  his  person* 
al  representative  to  sell.  It  is  manifest,  therefore,  by  the 
terms  *'all  my  devisees,"  the  testator  must  have  meant  his 
legatees — his  donees.  The  word  legacy  properly  means 
a  disposition  by  will  of  personal  property;  yet,  to  carry  out 
the  intention  of  the  testator,  as  gathered  from  the  will, 
it  may  be  rendered  devise,  and  legatee,  devisee.  Wil* 
liams  V,  McCombe^  S  Ire.  Eq.  455.  Tucker  v.  Tucker,  5 
Ire.  84.     Hardacre  v.  Nash,  5  Term,  Rep,  716. 

We  are  clearly  of  opinion,  that  the  word  ^^deviseeJ* 
means  ^^legatees^*'  as  used  by  the  testator  McCorkle, and 
that  the  bequest  is  not  void  for  uncertainty.  But  we  do 
not  agree,  that,  under  thrresiduary  provision  of  the  llth 
clause,  the  lapsed  legacy  of  Betsey  Selina  Little  passed  to 
the  other  legatees.  It  is  not  a  general,  but  a  special,  residu* 
ary  clause,  and  nothing  was  intended  to  pass  under  it,  but 
the  residue  of  the  money  arising  from  the  sale  of  the  prop* 
erty,  directed  to  be  sold  after  the  payment  of  debts.  The 
words  are  precise  and  unequivocal  as  to  this  question. 
'*If  any  left  arterwards/iY>in  tfie  proceeds  of  the  sale  to  be 
equally  divided  &c.*'  Now  nothing  is  directed  to  be  sold, 
but  the  property  mentioned  in  the  9th  clause.  It  can* 
not,  then,  embrace  the  lapsed  legacy.  Bradly  v.  JoneSt 
S  IrCL  Eq.  248.  Dickens  v.  Cotton,  2  Dev.  &  Bat.  Eq.  212. 
On  the  part  of  the  next  of  kin,  it  is  contended,  that,  under 
the  residuary  clause,  nothing  passed  to  the  legatees,  but 
that  portion  of  the  money,  raised  by  the  sale  of  the  prop* 
erty,  set  apart  in  the  0th  clause,  which  remained  after 
the  payment  of  the  debts,  and  that,  as  to  all  the  other 
property  owned  by  Matthew  McCorkle,  he  died  intestate 
and  it  goes  to  the  next  of  kin.    It  is  not  necessary  to  cite 
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aathtrities  to  shew,  that*  as  to  the  property  owned  by 
a  to»tator»  at  the  time  of  his  death,  or  the  making  of 
hin  will,  and  not  disposed  of  by  it,  he  dies  intestate,  and  the 
'poraonalty  is  to  be  distributed  among  the  next  of  kin. 
It  is  alleged  in  the  bill  and  admitted  in  the  answer,  that, 
tk»  testator  had  other  property,  besides  his  negroes,  and 
enaroerated  in  the  9th  clause •    No  part  of  his  omitted 
property  passed  by  the  will  and  there  is  an  intestacy  as 
to  it.    It  did  not  pass  under  the  llth  clause — its  terms 
exclude  it.    The  language  used  by  Mary  Jones  in  her 
will  is  very  similar  to  that  used  here.    Bradley  v  Jones^ 
2  Ire.  £q.  245.    The  words  are  '^all  the  balance  of  my 
estate  that  is  not  given  to  be  sold,"  and  it  was  contended 
.by  the  residuary  legatees,  that  the  money  on  hand  was 
embraced  in  it.    The  Court  ruled  to  the  contrary,  and 
say»  *'we  think  the  testatrix  could  not  have  meant  that 
her  specie  and  bank  notes  should  be  exposed  to  sale.'' 
The  ease  before  us  is  a  much  stronger  one.    The  testa* 
•lor  has  told  us  what  property  should  be  sold  and  what 
residue  he  meant.    Another  question  arises,  as  to  the 
proper  fund  for  the  payment  of  the  debts  and  pecuniary 
legacies  of  the  testator.    Notwithstanding  the  directions 
given  by  the  testator,  as  to  the  payment  of  his  debts,  con- 
tained in  the  9th  clause,  under  the  circumstances  of  this 
ease,  the  personal  property  uabequeathed  is  the  fund  first 
to  be  looked  to,  and  the  debts  are  to  be  paid  out  of  it  as 
far  as  it  will  go.     In  the  administration  of  assets,  the  per* 
sonal  property  is  the  fund  first  liable,  and  is  therefore 
4>ften  called  'Hhe  natural  fund."    And  when  there  is  a 
will,  that  portion  of  the  personal  estate,  which  is  not  spe- 
cially bequeathed  or  by  plain  implication  exempted,  is  first 
to  be  applied,  1  Mad.  ch.  473.    Now  it  is  true,  that,  in 
the  9th  clause,  the  testator  does  direct  that  his  land  and 
other  property  there  named  shall  be  sold,  and, out  of  the 
proceeds  of  the  sale,  his  debts  shall  be  paid.    This  how- 
ever is  but  a  charge  on  the  property,  so  directed  to  be 
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Bold.  There  is  nothing  in  the  will  exempting  the  undis- 
posed surplus  from  the  burthen.  Nor  is  there  anything 
in  the  clause  fixing  it  absolutely  upon  the  fund  pointed 
out  in  it  And»  unless  there  be  either  an  exemption  of  the 
residue,  or  the  charge  be  fixed  by  plain  words,  or  as  plain 
implication,  on  other  property  exclusively,  the  legal  and 
natural  order  of  paying  the  debts  and  pecuniary  legacies 
is  not  to  be  departed  from.  White  v.  Green,  1  Ire.  Eq.  40. 
We  are  of  opinion,  then,  that  the  legacy  of  the  negroes 
in  the  will  of  Matthew  McGorkle  to  Betsey  Selina  Little 
lapsed,  in  consequence  of  her  death  before  the  testator, 
and  nothing  passed  under  it  to  her  children.  2d.  That 
the  legatees,  as  such,  take  no  portion  of  the  said  lapsed 
legacy,  but,  as  to  it  and  the  other  property  of  the  testator, 
not  mentioned  in  the  will,  Matthew  McCorkle  died  in- 
testate. 3d.  That,  in  the  residuary  provision  of  the  11th 
clause  of  the  will,  the  legatees  are  meant  nnder  the  term 
devisees,  but  that  they,  as  legatees,  do  not  take  any 
portion  of  the  money  on  band,  or  other  personal  prop* 
erty  not  disposed  of  in  the  will.  4th.  That  the  undisposed 
personal  property  of  Matthew  McCorkle,  as  well  the 
lapsed  legacy  as  the  money  on  hand,  notes  and  accounts 
dLC.  constitute  the  primary  fund  for  paying  the  debts, 
and  what  money  may  remain,  after  such  purpose  is  an* 
swered,  is  to  be  distributed  among  the  next  of  kin  of  the 
testator.  5th.  It  appears  from  the  will,  that  a  portion  of 
the  property,  directed  to  be  sold,  was  land,  and  we  have 
declared  that  Betsey  iSelina  Little,  to  whom,  under  the 
name  of  devisee,  a  portion  of  the  proceeds  are  given,  hav^ 
ing  died,  her  portion  lapsed.  But  that  portion  of  the 
proceeds  of  the  land,  does  not  go  to  the  testator's  next  of 
kin,  but  to  his  heirs  at  law. 

Per  Curiam.  Decree  accordingly. 
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BENJAMIN  LOGAN  BY  HIS  GUARDIAN  V9.  SQUIRE  8IMHON&. 

The  ereditor  of  a  noii*reaideot  debtor,  who  m  brought  in  by  pnblie«tioo»  c«i« 
not  have  a  decree  for  the  latiefaetioii  of  his  claim,  oat  of  debtc  dne  by  per* 
•ODS  in  thii  State  to  each  non-rendent  debtor* 

The  caee  of  Y»brtugk  t.  ArringUmt  5  Ire.  Eq.  991,  cited  and  appnrred. 

Cause  transmitted  fVom  the  Court  of  fiqaity  of  Cleave^ 
land  Coanty»  at  the  Spring  Term  1849. 

In  October  1 845,  the  defendant,  Sqaire  Simmons,  then 
of  Rutherford  County,  sold  and  conveyed  to  the  defendant, 
Bedford,  a  tract  of  land  situate  in  Rutherford,  at  the  price 
of  9950 ;  of  which  he  paid  down  the  sum  of  0400,  partly  in 
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cash  and  partly  in  the  notes  of  other  persons.    For  the 
residue  he  gave  his  bonds,  by  the  direction  of  Simmons^ 
to  his  sons  William  and  Joseph  Simmons.  The  notes  were 
transferred  by  Bedford  without  endorsement ;  and  Squire 
Simmons  delivered  them  also  to  his  two  sons,  who  placed 
them  in  the  hands  of  the  defendants,  Davis  and  Haaser, 
for  collection,  and  soon  afterwards  Simmons  and  his  sons 
removed  to  Georgia,  carrying  all  their  property  with  them 
and  having  nothing  in  this  State,  except  the  above  men« 
tioned  debts.    The  bill  was  filed  in  July  1346,  and  states, 
that,  at  the  time  of  the  sale  and  the  removal  of  Simmons, 
a  suit  was  pending  in  the  Court  of  Equity,  which  the  plain- 
tiff had  brought  against  Squire   Simmons  to  recover, 
among  other  things,  a  large  sum  of  money  for  the  profits 
made  by  Simmons  from  certain  slaves,  belonging  to  the 
plaintiff,  wherein  an  interlocutory  decree  had  been  made 
for  an  account ;  and  that  the  said  sale  was  made  with 
the  intent  to  defeat  the  plaintiff  of  the  benefit  of  the  re* 
covery,  he  might  and  was  expected  to  make  in  that  suit» 
and  that  Bedford  knew  of  such  intent ;  and  that  the  bonds 
M'ere  made  payable,  and  the  notes  transferred,  to  the  sons 
voluntarily,  in  order  more  effectually  to  carry  out  the 
fraudulent  intent.    The  bill  further  states,  that,   upon 
taking  the  account,  a  sum  was  found  to  be  due  thereon  to 
the  plaintiff  of  92000,  and  that  a  decree  was  made  there- 
for in  June  1546,  and  a  fieri  facias  was  sued  out  thereon, 
directed  to  the  Sheriff  of  Rutherford,  who  returned  nulla 
bona.    The  prayer  of  the  bill  is,  that  Bedford,  Davis  and 
Hauser,  may  be  enjoined  from  paying  the  debts,  they  owe 
as  aforesaid  to  either  Squire,  William  or  Joseph  Simmons, 
and  that  they  may  be  compelled  to  pay  the  same  to  the 
plaintiff,  towards  the  satisfaction  of  the  sum  due  on  the 
decree. 

.  The  defendants,  Bedford »  Davis  and  Hauser,  pot  in 
several  answers,  in  which  they  state,  that  they  have  no 
knpwledge  of  the  alleged  decree.    They  set  forth  the 
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dams  due  from  them  respeotively,  and  submit  to  pay  tben^ 
to  the  plaintiflfy  if  the  Coart  should  think  they  can  safely 
do  so  and  make  a  decree  to  that  eflTeot.  Bedford  denies 
any  intent  on  his  part,  or  any  knowledge  of  an  intent  o« 
the  part  of  Simmons,  to  defraud  the  plaintiflr»  in  making 
the  sale  of  the  land  and  taking  the  bonds  for  the  purchase 
money,  payable  to  his  sons ;  al^d  be  says»  that  he  gave  his 
bonds  payable  to  the  sons  of  his  vendor,  because  it  was 
immaterial  to  him  to  whom  he  paid  the  money,  and  h« 
was  requested  to  do  so  by  those  parties.  After  publica* 
tion,  the  bill  was  taken  pro  confessot  as  to  the  three  Sim« 
mons.  The  plaintiff  put  in  a  replication  to  the  answerst 
but  he  took  no  proofs.  By  orders  in  the  cause,  Bedford, 
Davis  and  Hauser  paid  at  different  times  several  sums 
into  Court,  in  order  to  stop  interest  against  them,  should 
they  be  held  liable  in  the  cause,  and  the  master,  under  the 
direction  of  the  Court,  put  the  money  out  on  interest. 

Guion^  for  the  plaintiff. 
Baxterf  for  the  defendants. 

RuFFiN,  C.  J.    The  cause  has  been  brought  to  a  hear* 
ing  by  the  plaintiff,  without  any  evidence  to  establish  his 
case.    He  has  not  even  shown  his  decree  and  execution, 
much  less  a  fraudulent  purpose  in  any  of  the  defendants 
to  defeat  him  of  his  demand.     Indeed,  if  he  had  shown 
those  facts,  the  case  of  Yarbrough  v.  AiTington^  5  Ire«  Eq. 
291   is  in  point,  that  he  could  have  had  no  relief.    The 
bill  does  not  seek  satisfaction  out  of  the  land  upon  a  dec* 
laration,  that  Bedford's  purchase  was  fraudulent';  but,  on 
the  contrary,  it  affirms  the  sale,  and  prays  payment  oat  of 
the  debts,  created  for  the  purchase  money,  upon  the 
ground,  that  the  securities  are  held  by  the  sons  of  Simmons, 
in  trust  for  the  father,  or  at  all  events  as  volunteers.     If 
the  land  were  fraudulently  sold,  it  would  be  liable  at 
law  to  execution  or  to  attachment.    It  is,  therefore,  sim* 
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ply  a  case,  in  which  a  creditor  is  unable  to  reach  the  ef« 
ftots  of  his  Hon  resident  debtor  by  an  attachment  at  Iaw» 
and  files  a  bill  to  attach  those  eflbcts  in  Equity.  Such  a 
jurisdiction  is  unknown  to  the  Courts  of  Equity.  It  is 
conferred  on  them  by  Statute  in  some  of  the  States ;  but 
there  is  no  such  Statute  in  this  State,  nor  any  precedent 
of  the  exercise  of  such  a  jurisdiction.  The  Court  was 
therefore  obliged  to  hold  in  the  case  cited,  for  the 
reasons  there  given,  that  such  a  bill  will  not  lie.  Conse- 
qtientlyt  there  must  be  an  order,  that  the  suns,  paid  in  by 
Bedford,  Davis,  and  Hauser  respectively,  be  returned 
to  them  and  the  interest  thereon  accrued,  or  that  the  se- 
curities held  for  the  money  be  transfered  to  them ;  and 
the  bill  must  be  dismissed  with  costs* 

PsR  CoBiAM.  Decreed  accordingly. 


LEANDER  S.  GASH  v#.  RICHARD  LEDBETTER  4^  ALu 

Afttr  lb«r»  hM  bean  a  jodgnMot  mi  law,  at  tba  inataiiea  of  tanie  lenaiits  la 
MiDBios,  for  an  aolaal  partilMHi  of  land,  tba  olbor  UnaDU  or  aay  of  ibam 
may  hayo  an  injunction  against  tbe  judgment,  npon  Ibe  allegation,  that 
tbe  land  cannot  be  actually  dlTided  withnot  injury  to  the  ownera,  and  the 
injunction  will  be  continued  until  the  hearing,  that  the  Court  may  decide, 
tr^vn  tkB  pr^eft,  whether  an  actual  partition  or  a  eale  of  tbe  premiaeB  will 

.  bo  flMtt  for  tbe  intareat  of  tbe  partiea. 

Appeal  from  an  interlocutory  order  of  tbe  Court  of 
Equity  of  Henderson  County,  at  the  Spring  Term  184 9^ 
dissolving  an  injunction  theretofore  grantedi  his  Honor 
Judge  Bailey  presiding. 
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Isaac  Ledbetter  died  intestate  Id  1836^  siezed  in  fee  of 
three  tracts  of  land  in  Henderson  County,  one  of  which 
contained  883  acres,  another  202  acres  and  the  third  17ft 
acres.  The  first  tract  is  represented  in  the  bill  to  have 
500  acres  suited  for  cultivation,  of  which  200  acres  are* 
good  prodnctiv^e  bottom,  and  to  have  been  assessed  in  1847 
as  of  the  value  of  JS2900;  the  second  to  have  100  acrec 
fit  for  cultivation,  and  to  have  been  assessed  at  2800.  and 
the  third  to  be  nearly  all  fit  for  cultivation  and  assessed 
at  9300.  The  intestate  left  fifteen  children,  to  whom  the 
land  descended,  who  were  then  nearly  all  infants,  and  of 
whom  six  are  still  infants.  From  those,  who  came  of 
age»  the  plaintiff  purchased  shares,  which  amounted  to 
one  sixth  part  of  the  whole,  and  the  defendant,  Richard 
Ledbetter,  in  like  manner,  became  entitled  to  another 
sixth  part.  In  the  spring  of  18 18,  Richard  Ledbetter,  and 
the  other  heirs,  (who,  including  the  infants,  were  entitled 
to  ten  fifteenths  of  the  land,)  filed  a  petition  in  the  Supe- 
rior Court  of  law  against  Gash,  for  partition  of  the  three 
tracts,  whic^  he  opposed  on  the  ground,  that  actual  par- 
tition could  not  be  made  without  injury  to  him  and  the  in* 
(ant  proprietors,  and  that  he  intended  to  apply  to  the 
Court  of  Equity  for  a  sale  for  the  purpose  of  partition. 
Bat  the  Court  decreed  partition  specifically,  and  then 
Ga»h  filed  the  present  bill  against  Richard  Ledbetter 
and  the  other  tenants  in  common,  in  which  the  lands  are 
desecibed,and  it  is  alleged,  that,  from  the  quantity  cleared, 
and  fit  for  cultivation,  and  the  deficiency  and  situation  of 
the  timber,  and  the  number  of  shares,  actual  partition 
cannot  be  made  without  greatly  impairing  the  value  of 
the  shares ;  and  that  the  land  can  be  sold,  upon  a  reason* 
able  credit  at  a  fair  price  ;  and  the  prayer  is,  that  it  may 
be  ascertained,  whether  the  interests  of  the  owners  would 
not  be  profited  by  a  sale  of  the  land,  and,  if  it  should  be 
■o  found,  that  a  sale  may  be  had  under  a  decree  of  the 
Conrty  and  that  in  the  mean  time  the  defendants  be  in* 
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joined  from  proceeding  further  under  the  judgment  for 
partition  in  the  suit  at  law.  The  injunction  was  grant- 
ed as  prayed. 

The  answer  states  that  the  defendants  prefer  an  actn* 
al  partition*  as  land  is  increasing  in  value  in  Henderson 
County,  and  each  of  the  defendants  wishes  to  retain  his 
or  her  shares  in  the  inheritance  derived  from  their  father* 
and  that,  in  their  opinion,  the  partition  may  be  made,  so 
as  to  assign,  to  the  several  partie  s  entitl  ed,  shares  of  the 
land  specifically,  of  values  equal  to  their  shares  in  the 
value  of  all  the  lands  descended  ;  and  therefore  the  defen- 
dants insist,  that  a  sale  ought  not  to  be  ordered,  and  that 
Ihey  have  the  right  to  proceed  to  a  partition  under  the 
judgment  at  law. 

On  the  coming  in  of  the  answer,  the  defendants  moved 
to  dissolve  the  injunction,  which  was  allowed  with  costs  ; 
and  the  plaint  iff  appealed. 

N.  W.  Woodfin,  for  the  plaintiff. 
Baxter^  for  the  defendants. 

RuFFiK,  C«  J.  As  the  Statutes  confer  on  the  Coarts  of 
law  the  same  jarisdi^tion  to  make  actual  partition,  which 
was  possessed  by  the  Court  of  Equity  originally,  a  bill 
would  not  be  entertained,  which  sought  merely  to  trans* 
fer  a  partition  cause  from  a  Court  of  law  to  this  Court* 
But,  besides  the  jurisdiction  to  decree  specific  partition, 
the  Court  of  Equity  has,  by  the  act  of  1812,  an  authority, 
at  the  instance  oi  any  party  interested,  to  order  a  sale  of 
the  property  for  division,  if  the  Court  shall  find  that  acta* 
al  partition  cannot  be  made  without  injury  to  some  of  the 
parties.  That  jurisdiction  is  exclusive  in  the  Court  of 
Equity,  and  it  necessarily  gives  rise  to  a  power  in  that 
Court,  to  restrain  some  of  the  parties  from  applying  to  a 
Oeort  of  law  for  actual  partition,  to  which  at  law  they 
hwve  an  absolute  right.    For  while  one  of  the  parties  has 
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the  right  to  ask  in  either  Court  for  actual  partition,  the 
other  has  an  equal  right  to  ask  the  Court  o(  Equity  for  a 
partition  by  a  sale,  and  di  vision  of  the  proceeds;  and 
whether  the  case  be  a  proper  one  for  a  sale,  within  the 
purview  of  the  statute*  must,  in  ihe  nature  of  things*  be 
deternnined*  before  a  decree  ought  to  be  made  for  the  par- 
tition in  one  way  or  the  other ;  since,  by  making  actual 
partition,  the  Court  would  be  precluded  f rom  subsequenU 
ly  ordering  a  sale,  however  clear  it  might  appear  upon 
the  hearing,  that  there  ought  to  be  one.    That  would  be 
the  course,  were  a  bill  filed  here  in  the  first  instance  for. 
partition,  either  actual  or  by  sale,  as  the  Court  shoaM 
deem  best.    The  same  result  must  follow  upon  the  bill 
before  us.    As  there  was  already  a  proceeding  at  law 
for  actual  partition,  the  plaintiff  does  not  ask  a  partition 
of  that  kind  in  this  suit ;  he  being  content,  if  such  a  paiw 
tition  is  to  be  made  at  all,  that  it  should  be  adjudged  by 
the  Court  of  law  and  made  in  the  mode  prescribed  in  the 
statute.    But  he  says  he  is  entitled  to  a  relief  by  a  sale  of 
the  premises,  which  the  Court  of  law  cannot  administer 
to  him,  and  the  Court  of  Equity  alone  can ;  and  the  sole 
object  of  the  bill  is  to  obtain  that  relief.     It  prays  nothing 
else  ;  and,  unless  the  Court   should  give  him  that  decree* 
his  bill  must  be  dismissed.    The  object  of  the  suit,  there^ 
fore,  is  to  assert  a  pure  equity,  and  one  which  is  not  de« 
nied,  but  arises  out  of  the  statute  in  every  case,  where  re- 
al estate  is  to  be  divided.     Whether  this  particular  case 
be,  in  its  circumstances,  fit  for  a  sale  to  be  decreed,  must 
depend  upon  the  allegations  of  the  bill  and  the  proofs  oa 
the  hearing.    It  is  the  question  in  the  cause,  and  cannot* 
at  least  as  a  general  rule,  be  decided  upon  motions  to 
continue  or  dissolve  an  injunction.    We  will  not  say,  it 
cannot  appear  so  clear  on  the  pleadings  and  exhibits,  that 
there  cannot  ultimately  be  a  decree  for  a  sale,  as  to  lay 
it  down  positively,  that,  in  no  instance  whatever,  ought 
the  Court  to  allow  tiie  parties  to  go  on  at  law  before  the 
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hearing  of  the  cause  in  equity.  Bat  if  there  be  such  an 
instance,  it  is  only  where  it  is  manifest  upon  the  record, 
that  the  Court  will  feel  obliged,  in  the  progress  of  the 
cause,  to  deny  the  prayer  for  a  sale.  In  the  present  case 
the  facts  are  such  as  to  render  it,  to  say  the  least,  not 
improbable,  that  the  plaintifi*  may,  upon  the  proofs,  en- 
title  himself  to  the  decree  he  asks  ;  and,  certainly*  it 
would  be  premature,  upon  the  answer  alone,  to  allow 
the  defendant,  to  have  actual  partition,  and  thus  inci« 
Mentally  defeat  this  suit  altogether,  although  upon  the 
hearing,  the  plaintiff  may  be  able  to  establish  a  complete 
case.  Each  party  has  an  undoubted  right  to  sever  the  com- 
mon property,  and  the  only  question  is  as  to  the  mode  of 
doing  it  That,  which  the  plaintiff  prefers,  he  can  en* 
title  himself  to,  onlj^  by  showing,  at  the  hearing,  that  he 
would  suffer  injury  without  it,  while  it  would  do  no  in* 
justice  to  the  others,  and  if  he  should  not  succeed  in  ob* 
taining  it,  the  other  must  follow  of  course.  The  defen- 
dants are  therefore  in  no  event  to  be  injured,  and  the  ut« 
most  inconvenience  to  them  is  that  of  the  short  delay* 
which  may  occur  in  a  cause  of  this  sort,  when  all  the 
parties  are  desirous  of  getting  their  respective  shares  in 
severalty,  in  the  one  way  or  the  other.  That  inconven- 
ience is  not  comparable  to  the  mischief,  that  may  arise 
to  the  plaintiff,  by  having  the  land  laid  off  by  a  judg- 
ment at  law  into  flfleen  worthless  strips  presently,  which 
he  would  in  vain  seek  to  remedy,  however  clearly  he 
might  subsequently  show,  that  it  ought  not  to  have  been 
done.  He  came  here  in  apt  time  to  avoid  that,  and  we 
hold  that  it  was  erroneous  to  expose  him  to  the  risk  of 
that  irremediable  injury,  until  it  be  definitely  determined 
whether  or  not  he  is  entitled  to  the  equitable  relief  of  a 
sale,  which  can  only  be  when  the  cause  is  heard.  Where- 
fore the  decree  must  be  reversed,  and  the  motion  to  dis« 
solve  the  injunction  overruled.  The  defendants,  except 
the  infants,  must  pay  the  costs  of  this  snit. 

Pn  CtmiAM.        Ordered  to  be  certified  accordingly. 


AUGUST  TGRM.  1649.  IM 


RA.NSO)l  EGBRTON  ^  AL.  JOIIX  II.  ALLEV  ^  AU 

It  is  a  priaciple  in  Equity,  that,  whea  land  is  told  by  a  Clerk  aad  Matter 
under  a  decree  of  a  Court  of  Equity,  and  the  leipil  title  is  letaiaed  natil 
the  purchase  money  Is  paid,  if  the  principal  becomea  insolrent  before  ae 
doiojTy  the  sureties  have  an  immediate  equity,  either  before  paying  the  mo- 
ney or  after,  to  subject  the  land. 

The  eases  of  Green  ▼.  Crockett,  3  Ire.  Eq.  390,  and  PM  t.  OalUnt^  Q  Im« 
Eq.  993,  cited  and  approTod. 

Cause  removed  from  the  Court  of  £qaity  of  Rutherford 
County^  at  the  Spring  Term  184S. 

The  case  made  by  the  bill  and  answers  are  as  follows. 
In  the  year  1836,  the  defendants,  James  Miller,  and  his 
wife  Franees,  James  Foster,  and  his  wife  Martha,  and 
Sasan  Booker,  were  tenants  in  common  of  a  tract  ol  land, 
lying  in  the  County  of  Rutherford,  and,  in  the  same  year, 
procured  a  decree  of  the  Court  of  Equity  directing  its  sale. 
Under  this  decree  the  land  was  sold  by  the  clerk  and 
roaster,  and  the  defendant,  John  H.  AUeyt  became  the 
purchaser,  at  the  price  of  SS1107,  and  to  secure  the  pay« 
ment  gave  his  bond  with  the  plaintiflT,  Ransom  Egerton, 
and  James  Erwin,  the  intestate  of  John  W.  Erwin,  the 
other  plaintiff,  his  sureties.  Alley  made  several  pay* 
ments,  but  failing  to  discharge  the  bond,  an  action  was 
brought  upon  it  against  him  and  his  sureties,  and,  judgment 
having  been  obtained,  the  whole  amount  remaining  due 
was  collected  out  of  the  sureties  by  an  execution— -Alley 
being  entirely  destitute  of  property.  This  judgment  was 
obtained,  at  January  Term  1847,  at  Rutherford  Superior 
Court.    In  July  1842|  John  H.  Alley  being  largely  in* 
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debted,  conveyed  or  attempted  to  convey,  the  land,  so 
purchased  by  biro»  to  John  W.  Hampton  and  Samuel  S. 
Hampton,  in  trust  to  secure  the  debts  mentioned  in  the 
deed,  and  on  the  14th  of  September  1846,  they  conveyed 
the  land,  by  deed,  to  the  defendant,  John  S.  Jackson. 
The  legal  title  to  the  land  is  still  in  the  tenants  in  com« 
mon,  the  Clerk  and  Master  never  having  made  any  con- 
veyance to  Alley  or  to  any  other  person.  The  plaintiffs 
pray,  that  the  land  may  be  resold,  and  the  money  paid  by 
them  be  re*paid,  with  interest/rom  the  time  they  paid  it. 

,  for  the  plaintiffs. 
,  for  the  defendants. 

Nash,  J.  The  equity  of  the  plaintiffs  is  a  very  plain 
one  and  they  are  entitled  to  the  relief  they  seek.  The 
question  presented  by  the  case  is  indeed  not  an  open  one. 
The  cases  of  Green  and  others  v.  Crockett  and  others.  3 
Ire.  Eqt  390,  and  Polk  v.  Gallant,  2  Ire.  Eq.  8»5,  entirely 
cover  the  ground  occupied  by  this.  In  each  of  these 
cases  a  sale  had  been  made  by  a  Clerk  and  Master,  under 
a  decree  of  their  respective  Courts,  and  title  retained  until 
the  purchase  money  should  be  paid,  and  in  each  the  plain* 
tifis  were  the  sureties  of  the  purchasers  on  their  purchase 
bonds.  The  bills  were  filed  against  the  purchasers  and 
their  assignees.  In  the  first  case  the  ^sureties  had  paid 
the  purchase  money,  and  in  the  other  they  were  liable  to 
pay  it,  the  principals  being  insolvent.  In  each  case  the 
bill  was  filed  to  subject  the  land  to  a  re>sale  to  indemnify 
the  sureties,  and  in  each  case  the  relief  sought  for  was 
granted.  The  principle,  established  by  those  cases,  and 
which  fully  governs  this,  is,  that  when  laud  is  sold  by  a 
Clerk  and  Master  under  a  decree  of  a  Court  of  Equity^ 
and  the  legal  title  is  retained  until  the  purchase  money  is 
paid,  if  the  principal  becomes  insolvent,  before  so  doing* 
the  sureties  have  an  immediate  Equity^  either  before  pay* 
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ing  the  money,  or  after,  to  subject  the  land,  becaase  that 
has  then  become  the  only  fund,  to  which  they  can  apply, 
and  is  in  truth  the  only  debtor,  as  between  it  and  the 
surety.  There  is  here  no  assignee  from  the  purchasers 
Alley,  contesting  the  right  of  the  plaintiffs  to  the  substi- 
tution they  seek.  Jackson,  the  purchaser  from  the  al« 
leged  trustees  of  Alley,  admits  their  right  to  relief,  and,  if 
their  right  were  contested,  we  have  seen  above,  that  his 
purchase  would  not  avail  him  against  the  plaintiffs.  It 
must  be  referred  to  the  master  to  inquire  what  is  due  for 
principal  and  interest  of  the  debt,  which  the  plaintiffs 
have  paid  as  stated  in  the  pleadings,  and  it  must  be  de« 
dared  that  the  land  mentioned  in  the  pleadings  is  liable 
for  the  sum,  that  may  thereupon  be  found  due,  and  for  the 
costs  of  this  suit;  and,  if  the  defendant,  Alley,  should  not 
pay  such  principal,  interest  and  costs,  within  some  rea* 
somable  time,  it  must  be  ordered  that  the  Clerk  and  Mas- 
ter of  Rutherford  County  sell  the  land,  and  out  of  tha 
proceeds  pay  in  the  first  place  the  principal  money  and 
interest  due  on  said  debt,  and  in  the  next  place  the  costs, 
if  sufficient  therefor. 

Per  CuaiAM.  Decree  accordingly. 
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It  if  a  rule  io  Equity,  that  reliermust  be  granted  according  to  tbe  allrgmtione 
of  the  bill  and  tbe  proofi.  The  latter  must  not  only  ehew,  that  the  plain- 
tiff is  entitled  to  some  rtflier,  but  that  he  is  entitled  to  it  upon  the  grounds, 
on  which  be  has  placed  his  claim. 

Tbe«aae  of  MeBrayet  ▼.  Rohertt,  S  Dev.  Eq.  75,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Buncombe 
Coant}%  at  the  Spring  Term  1840. 

The  bill  charges,  that  the  intestate,  James  Craige, 
and  the  defendants,  were  brothers,  and  lived  together 
for  thirty  veHrs,  neither  of  them  hnving  ever  married, 
and  that  they  were  partners  and  held  all  their  proper* 
tj  in  common,  both  real  and  personal,  and  traded  upon 
it  as  partners,  to  the  year  1840,  when  James  died,  and 
tbe  plaintiff  wasdulyappointedhisadminislrator.  Among 
other  propert}',  so  held  in  partnership,  the  bill  alleges 
was  a  sum  of  money  amounting  to  six  hundred  dollars, 
a  negro  woman  named  Sue,  purchased  of  Samuel  W. 
Davidson  at  the  price  of  three  hundred  dollars,  a  boy 
named  Joe  purchased  of  A.  B.  Chunn  for  the  sum  of  four 
hundred  and  seventy  five  dollars,  and  which  were  paid 
out  of  the  joint  funds,  and  that  there  were  five  head  of 
horses  and  much  other  property.  The  bill  prays  an  ac- 
count &c 

The  answer  admits  that  the  defendant  and  his  brother 
James  lived  together  and  cultivated  together,  but  avers 
that  each  held  his  own  property  in  severalt}',  and  denies 
expressly  that  there  was  any  partnership  between  them 
either  in  working  the  land  or  in  buying  and  selling  any 
property.    The  answer  denies  that  the  negroes  Sue  and 
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.Joe  i^ere  purchased  for  the  defendant  and  the  deceased, 
or  paid  for  out  of  the  joint  funds,  but  alleges  that  they 
were  purchased  by  the  defendant  for  his  own  use  and 
paid  for  out  of  his  own  separate  funds ;  that  Sue  was  pur* 
fihased  on  a  credit  and  he  gave  his  individual  note  for  the 
purchase  money,  and  that  the  intestate  attested  both  the 
bill  of  sale  and  the  note.  The  answer  further  admits, 
that  the  defendant  and  his  brother  James,  the  intestate, 
held  certain  tracts  of  land  and  a  still  as  tenants  in  com* 
mon,  and  that  there  has  been  no  division,  and,  at  the  death 
of  James,  there  were  on  the  plantation  five  horses  and 
twenty  two  head  of  cattle,  and  avers  that  they  were  not 
held  jointly  nor  as  copartners,  but  that  the  stud  and  gray 
horse  mentioned  in  the  bill  belonged  to  the  intestate,  and 
nine  of  the  cattle  and  the  rest  of  the  horses  and  stock  to 
the  defendant. 

N.  W.   Woodfm  for  the  pleLiniiff. 
Gaither,  for  the  defendants. 

Nash,  J.  It  is  a  rule  in  Equity  that  relief,  when  grants 
ed,  must  be  according  to  the  allegations  of  the  bill  and 
the  proofs.  The  latter  must  not  only  shew  that  the  plain- 
tiffis  entitled  to  some  relief,  but  that  he  is  entitled  to  it, 
upon  the  grounds  on  which  he  has  placed  his  claim* 
Thus  when  the  plaintiff  alleges  in  his  bill,  that  a  transac. 
tion  between  him  and  the  defendant  was  a  loan  and 
mortgage,  and  seeks  a  foreclosure,  he  cannot  at  the  hear* 
ing,  ask  relief  upon  the  ground  that  the  transaction  was 
a  conditional  sale.  McBrayer  v.  Roberts^  2  Dev.  Eq.  75* 
In  this  case  the  plaintiff  asked  the  aid  of  the  Court,  upon 
the  ground  of  a  partnership  between  his  intestate  and  the 
defendant.  The  answer  denies  that  there  was  any  co- 
partnership between  them.  It  is  admitted  there  never 
was  any  express  agreement  between  the  brothers  for  a 
copartnership,  but  the  plaintiff  relies  upon  the  transaction 
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between  them  to  prove  it.  We  think  be  has  failed  in 
his  proofs,  and  that  all  he  has  shown  is,  that  the  brothers 
were  tenants  in  common  in  a  portion  of  the  property. 
lie  partners  lived  together  in  peace  and  harmony,  work- 
ing the  same  land  with  their  ^respective  horses,  and  sus- 
taining  themselves  and  their  respective  stock,  ont  of  the 
joint  funds.  But  it  is  evident  from  the  proofs,  that  much 
6f  the  property  was  held  by  them  severally.  The  negro 
Sue  was  purchased  by  the  defendant  for  his  own  use  and 
benefit,  as  he  alleges,  and  his  allegation  is  sustained  by 
the  facts,  that  the  bill  of  sale  is  taken  in  his  name,  and  is 
attested  by  James,  and  the  note  given  for  the  purchase 
money  is  also  attested  by  him.  The  bill  of  sale  for  Joe  is 
taken  in  the  name  of  the  defendant,  and  his  allegationv 
that  he  purchased  him  for  himself  and  paid  for  the  negro 
out  of  his  own  funds,  is  not  disproved  by  any  witness 
whatever,  and  the  witnesses  in  each  case  testif}%  that 
their  contract  was  with  the  defendant  alone.  It  is  in 
evidence,  that  the  parties  kept  their  money  in  separate 
depositories,  and  each  under  his  own  control,  and,  since 
the  death  of  James,  the  plaintiff,  his  administrator,  took 
into  his  possession,  as  assets  of  the  estate,  the  stallion 
lind  the  gray  horse  and  the  still,  and  sold  them  as  the 
property  of  his  intestate.  The  declarations  of  the  par* 
ties,  as  proved,  establish  nothing  more  than  a  tenancy 
in  common  of  a  portion  of  the  property^  The  plaintiff 
h&s  failed  to  sustain,  by  his  proofs,  the  allegations  of  his 
bill,  and  it  must  be  dismissed  wnth  costs* 

r£E  Curiam.  Decree  accordingly. 
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JOHN  C.  MELTON  v$.  SAMUEL  W.  DAVIDSON. 

A*  nM4a  a  contract  for  the  porehaoe  of  a  tract  of  land,  gnrB  hif  bond  for 
tbo  porcbaae  money,  on  which  he  made  some  payments,  and  took  a  bond 
for  the  conveyance  of  the  title,  whenever  the  infant  to  whom  it  belonged, 
became  of  age ;  and  a  judgment  having  been  recovered  against  A.  far  the 
bakaoa  of  the  parchaao  money,  exeention  was  levied  on  bis  interest  in  the 
land,  and  Bb  became  the  purchaser  at  the  sale  under  this  levy.  Htld, 
that  B.  acquired  no  title  of  any  sort  to  the  land,  as  there  was  do  trust 
subject  to  execution,  the  trust  being  a  mixed,  and  not  a  pure,  trust 

Cause  removed  from  the  Court  of  Equity  of  Buncombe 
County,  at  the  Spring  Term  1849. 

Isabella  Hamby,  one  of  the  defendants,  being  entitled 
to  a  dower  in  a  tract  of  fitly  acres  of  land,  in  consideration 
of  one  hundred  and  twelve  dollars  and  fifty  cents,  execu« 
ted  a  bond  to  William  Melton,  by  which  she  bound  her- 
self to  convey  her  interest  and  to  procure  her  two  infant 
children,  who  owned  the  land  subject  to  her  dower«  to 
convey  their  estate  to  the  said  Melton,  so  as  to  vest  in  him 
the  fee  simple,  as  soon  as  they  arrived  at  full  age,  provi* 
ded  the  purchase  money  was  paid. 

In  1 840,  William  Melton,  having  paid  a  part  of  the  pur- 
chase money,  assigned  his  interest  in  the  contract  to  the 
plaintiff*,  who  undertook  to  pay  the  balance.  In  18439 
Isabella,  having  obtained  judgment  against  Williahi  Mel- 
ton for  the  balance  of  the  purchase  money,  the  execution 
was  levied  upon  said  Melton's  interest  in  the  land.  The 
land  was  sold  by  the  sheriff  and  the  defendant,  Davidson, 
became  the  purchaser.  Davidson  aflerwards  procured 
the  said  Isabella  and  Jane  Hamby,  one  of  the  children, 
who  had  arrived  at  full  age,  to  execute  to  him  a  deed  for 
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the  land.  The  other  childp  Nancy,  had  moved  froni  the 
State  many  years  ago,  and  was  supposed  to  be  dead,  in* 
testate  and  without  children. 

The  bill  alleges  that  Davidson,  at  the  time  of  the  she* 
riflf's  sale,  and  at  the  time  be  took  the  conveyance  from 
the  said  Isabella  and  Jane,  had  notice  of  the  plaintiff's 
right. 

The  prayer  is  for  a  conveyance  and  for  an  account  of 
the  profits  since  Davidson  had  been  in  possession.  The 
defendant,  William  Melton,  admits  the  allegations  of  the 
bill.  Tbe  defendants,  Isabella  and  Jane  Hamby,  also  ad* 
mit  the  allegations  of  the  bill,  and  Jane  Hamby  avers  that 
she  is  willing  to  ratify  the  contract  made  by  her  mo- 
ther, and  believitig  that  Davidson,  by  his  purchase  at  the 
sheriff's  sale,  had  acquired  the  title,  she  joined  with  her 
mother  in  the  deed  to  Davidson,  upon  his  executing  a 
bond  to  save  them  harmless. 

The  defendant,  Davidson,  does  not  admit,  that  ho  had 
notice  of  the  plaintiff's  right,  at  the  time  of  the  sheriff's 
sale  or  at  the  time  he  took  the  deed  from  Isabella  and 
Jane  Hamby ;  but  he  avers,  that,  if  William  Melton  had 
assigned  his  interest  in  the  contract  to  the  plaintiff,  who 
is  bis  son,  it  was  done  to  defraud  his  creditors.  He  also 
avers,  that,  to  get  possession,  he  was  under  the  necessity 
of  bringing  an  action  of  ejectment  against  William  Ham« 
by,  and  insists,  that,  if  the  plaintiff  is  allowed  to  redeem, 
by  paying  the  balance  of  the  purchase  money,  he  should 
be  required  to  pay  the  costs'  of  the  action  of  ejectment,  as 
William  Hamby  is  insolvent. 

Gaithert  for  the  plaintiff. 
Baxter,  for  the  defendants. 

Pearson,  J.  The  defendant,  Davidson,  acquired  noth- 
ing by  his  purchase  at  the  sherifTs  sale,  for  William  Mel* 
ton  had  no  interest,  subject  to  execution—'he  had  paid  on- 
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ly  a  part  of  the  purchase  money  and  had  a  mixed  trust 
and  not  a  pure  trust,  such  as  could  be  sold,  nor  can  his 
interest  be  considered  as  an  equity  of  redemption  in  any 
sense  of  the  term.     U  it  could  be,  an  equity  of  redemptitm 
cannot  be  sold  for  the  mortgage  debt.     Camp  v.  CoXf  I 
Dev.  &  Bat  £q.  52.    It  is  true,  that  Davidson  did  acquire 
the  legal  title  by  the  deed  from  Isabella  and  Jane  Ham* 
b)%buthe  took  the  deed  with  full  notice  of  the  right  of 
the  plaintiff,  and  in  fact  gave  a  bond  of  indemnity  against 
that  right,  in  order  to  get  the  deed.     He  therefore  took 
the  legal  title,  subject  to  the  plaintiff's  equity,  and  the 
plaintiff  must  have  a  decree  for  a  conveyance  of  the  land 
upon  payment  of  the  balance  of  the   purchase  money, 
with  interest     The  plaintiff  is  also  entitled  to  the  profits, 
while  the  land  has  been  in  the  possession  of  the  defen- 
dant, Davidson,  as  to  which  there  must  be  a  reference. 
The  costs  of  the  judgment  at  law  for  the  balance  of  the 
purchase  money,  also  the  costs  of  this  suit  must  bo  paid 
by  the  plaintiff.     The  tender  of  the  balance  of  the  pur- 
chase money  is  not  so  alleged  in  the  bill,  and  sustained 
by  the  proofs,  as  to  relieve  the  plaintiff  from  the  general 
rule,  that  the  fund  to  be  redeemed  must  pay  the  costs. 

The  plaintiff  is  not  liable  for  the  costs  incurred  in  the 
action  of  ejectment  against  William  Melton  by  the  defen* 
dant,  Davidson.  Davidson  had  the  legal  title,  but  he 
knew  that  the  equitable  title  was  in  the  plaintiff. 

Tba  Curiam.  Decreed  accordingly* 
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Wbtn  a«  ''•eooiiiii  MttM*'  m  rali«d  on,  bj  way  of  plea  or  aoover  to  a  bill 
In'  an  acoooQl,  it  is  ooaeltuive,  ualen  the  plaintiff  can  allogo  and  provo 
•omo  fraud  or  miatake.  And  the  alles^lion  of  such  fraud  or  mistako 
nittit  atate  the  particular  facts  of  the  fraud  or  mbtake. 

The  eaoo  of  M*ban9  t  Mehmu,  1  Ira.  Eq.  403,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Buncombe 
Coaoty,  at  the  Spring  Term  1849. 

By  the  will  of  William  Baxter,  Mrs.  Costin  and  W.  G. 
M.  Baxter,  his  only  surviving  children,  were  entitled  to 
bis  estate.    W.  G.  M.  Baxter  died  inteetate.    The  plain* 
tiff  William  Costin  is  his  administrator,  and  Mrs.  Costin 
is  entitled  to  his  estate.    The  bill  is  filed  against  the  de* 
fendantptrbo  is  the  executor  of  William  Baxter,  for  an 
aoeoant  So  far  as  Costin  and  wife  are  conoerned,he  alleg* 
eSyihat,  in  March  1841S,  he  and  the  plaintiff  Costin,  made 
a  statement;  that  Costin  after  a  full  and  fair  investigation 
of  his  accoonts,  in  which  he  was  assisted  by  an  attorney 
at  law,  became  satisfied  that,  of  the  amount  which  had 
come  to  the  hands  of  the  defendant,  the  share,  to  which 
he  was  entitled,  in  right  of  his  wife,  was  9756,60,  which 
anm  was  paid  to  him,  and  for  which  he  executed  a  receipt 
in  full,  nnder  his  seal,  for  his  wife's  share  of  that  portion 
of  the  estate,  which  had  come  to  the  hands  of  the  defen* 
dant,  as  executor.    So  far  as  the  plaintiff,  as  administra- 
tor, is  concerned,  the  defendant  admits,  that,  at  the  time 
of  the  settlement,  he  retained  in  his  hands  the  share  of 
W.  G.  M.Baxter;  that  afterwards  the  said  Baxter  died 
intestatCi  and  the  plaintiff  demanded  the  amount  of  his 
estate,  and  received,  in  1836,  the  sum  of  9770  6(ron 
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aeooant  of  hif  estate,  bat,  expressing  some  dissatisfaetioa, 
gave  a  reeeipt  with  this  reservation :  '*The  above  receipt 
is  not  to  preclude  me  from  recovering  any  farther  sarot 
tiiat  I  may  be  entitled  to  in  riglit  of  the  said  W.  6.  M» 
Baxter."  The  plaintiffs,  by  an  amended  bill,  insist,  thai 
the  settlement  and  acquittance  of  1842  should  not  con* 
clade  them,  for  the  acquittance  was  execated  and  the  set- 
tlement made,  "upon  a  total  misapprehension  of  the  facts 
of  the  case,  acquired  from  the  defendant,  and  through  atter 
Ignorance  of  their  rights.**  The  defendant,  in  his  answer 
to  the  amended  bill,  sets  out  in  detail  all  the  facts,  upon 
which  his  right  to  retain  certain  sums  is  grounded,  and 
also  the  facts  connected  with  the  slaves  Kate  and  Alin, 
and  avers  that  the  plaintiff,  Gostin«  at  the  time  of  the  set- 
tlement, and  when  he  received  the  balance  and  execated 
the  acquittance,  had  full  and  correct  knowledge  of  all  the 
facts. 

Quion  and  Gaiiher^  for  the  plaintiffs. 

JV.  W.  Woodfin^  and  Baxter  for  the  defendant. 

Pearson,  J.  The  plaintiff,  as  administrator,  having  i^ 
served  the  right  to  recover  any  further  amount,  that  might 
be  due,  and  having  refused,  in  that  capacity,  to  acquiesce 
in  the  settled  account,  is  entitled  to  an  account  of  the 
whole  estate.  But  the  plaintiff,  Costin,  having,  in  right 
of  his  wife,  made  a  settlemet,  executed  an  acquittancCt 
and  received  the  balance  in  1842,  as  to  all  amounts  receiv* 
ed  by  the  defendant  at  that  time,  is  concluded,  and  can 
only  have  a  reference  to  ascertain,  what  sums,  if  any, 
have  since  come  to  the  hands  of  the  defendant,  or  what 
sums  the  defendant  ought  since  that  time  to  have  collect* 
ed,  with  which  he  was  not  charged  in  the  settlement 
of  1842. 

When  an  '^account  settled**  is  relied  on,  by  way  of  plea 
or  answer  to  a  bill  for  *an  account,  it  is  conclusive,  unless 
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the  plaintifTcan  allege  and  prove  some  fraud  or  mistake^ 
for»  otherwise,  be  has  already  had  that,  which  he  asks  by 
bis  bill,  having  made  a  settlement  and  thereby  perhaps 
induced  the  other  party  to  destroy  or  surrender  Ihs  vou« 
chers.  ''It  would  be  most  mischievous  to  allow  the  settled 
account  to  be  set  aside,  unless  from  urgent  reasons." 
Mebane  v.  Mebane^  I  Ire.  £q.  403.  Stort/s  Eq.  1  vol.  590« 
In  this  case  the  plaintiflfs  allege  no  particular  fraud  or 
mistake,  but,  in  sweeping  generalities,  'total  misappre* 
liension  of  the  facts*  acquired  from  the  defendant,  and  utter 
ignorance  of  their  rights.''  This  renders  the  bill  partly  de- 
fective, for  the  want  of  proper  allegations,  and  it  is  equally 
defective,  as  to  the  proof  of  any  fraud  or  mistake. 

Per  Curiam.  Decree  accordingly. 


^.  P.  LACKAY  rt.  JOHN  N.  CURTIS  ^  AL. 

IVliere  a  suit  abated  by  the  death  of  the  defendant,  and  an  eieccation  iaeuMt 
Bfainst  the  plaintiff  for  all  the  cottff,  at  the  instance  of  the  heirs  of  the  de« 
cea»ed»the  execution  was  void,  and  a  note  given  by  the  piaintifffor  the 
purpose  of  diicharging  it,  being  without  contideratioD,  the  plaintiff  haa  ft 
right  in  equity  to  be  relieved  against  it. 

A  note,  being  passed  without  endorvement,  and  therefore  there  being  no  legal 
'  title  in  the  person,  to  whom  It  was  transferred,  he  is  subject  to  the  same 
equity  as  the  payee,  without  regard  to  the  question  of  notice. 

An  officer,  who  merely  proceeds  to  collect  an  execation  put  into  his  hands  aa 
an  officer,  ought  not  to  be  made  a  party  to  a  bill  of  injunotion,  and,  if  he 
is  io,  the  bill  wUI  be  dismissed  as  to  him  with  coats. 

Appeal  from  an  interlocutory  order,  made  at  the 
Spring  Term  1849,  of  McDowell  Court  of  Equity,. hij 
Honor  Judge  Bailb7  presiding,  disallowing  a  motion  to 
dissolve  an  injunction  theretofore  granted. 
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The  bill  charged,  that  the  plaiDtiflT,  Laekay*  had  a  suit 
in  assaropsit  pending  in  the  County  Court  of  McDowell 
County  against  one  G.  W.  Bradley,  that  the  said  suit 
abated  by  the  death  of  the^id  Bradley*  and  that  execo* 
tioa  was  issued  by  the  Cleric  of  the  said  Court  against  the 
plaintifTy  Lackay»  for  the  whole  amount  of  the  costs  of 
the  said  suit,  being  about  sixty  seven  dollars,  of  which 
the  plaiatifr,  Laekay,  was*  in  law,  only  liable  for  about 
twelve  or  thirteen  dollars,  that  being  the  amount  of  costs 
incurred  by  him  :  that  there  being  no  administration  on 
the  estate  of  the  said  G.  W.  Bradley,  the  execution  was  is* 
sued  in  the  name  of  "the  heirs  of  the  said  Bradley :"  that 
the  exeeution  was  returnable  to  November  Term  1846, 
and  was  directed  to  the  defendant,  John  N.  Curtis,  who 
was  the  sheriff  of  tho  said  County:  that  the  said  sheriff 
levied  on  the  plaintiff,  Lackay's,  property,  for  the  amount 
of  the  said  execution,  and  advertised  it  for  sale :  that  on 
the  day  of  sale,  the  plaintiff,  Lackaj'^,  was  induced  by  the 
representalions  and  persuasions  of  the  said  John  N.  Curtis, 
to  pay  to  him  twenty-five  dollars  in  cash,  in  part  of  the 
said  execution  and  also  in  discharge  of  claims,  which  the 
said  sheriff  had  against  him,  to  the  amount  of  six  or  seven 
dollars,  and  also  to  execute  to  him,  in  discharge  of  the 
balance  of  the  said  execution,  his  note  with  surety  :  that 
the  plaintifff  Laekay,  thereupon  paid  the  said  sum  of 
twenty-five  dollars  to  the  said  Curtis  for  the  purposes  as 
above  stated,  and  also  gave  him  his  note  with  the  other 
plaintiff,  Mary  Duncan,  as  his  surety,  according  to  the 
requisitions  of  the  said  Curtis :  that  the  said  Curtis,  af 
terwards,  among  other  things,  transferred  to  the  defen- 
dants, Couley  and  Brown,  the  said  note,  but  without  any 
endorsement  to  convey  to  them  the  legal  title:  that  a 
warrant  was  issued  on  the  said  note  against  the  plaintifib  j 
and  judgment  obtained  thereon  for  the  whole  amount  and 
interest  in  June  1848  r^hat  an  execution  issued  thereon, 
directed  to  the  defendant,  James  McNeeley,  a  constable 
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of  Ibe  said  County,  who  bad  now  tbe  execation  and  was 
aboat  to  collect  it.  Tbe  bill  then  prayed  an  injanetion 
and  process  against  tbe  said  Curtis,  Cou(ey»  Brown  and 
McNeeiey,  and  for  relief,  &o.^ 

Tbe  defendants^  in  their  answers,  admitted  all  the  raa* 
terial  allegations  in  the  plaintiff's  bill,  so  far  as  tbe  mo* 
tion  to  dissolve  the  injunction  was  concerned. 

Upon  the  coming  in  of  the  answers,  a  motion  was  made 
to  dissolve  the  injunction,  which  was  refused  by  tbe 
Court*  and  the  defendants,  by  leave  of  tbe  Court,  ap* 
pealed* 

m 

Averfft  for  tbe  plaintiffs. 
Edney^  for  tbe  defendants* 

Pearson,  J*  Tbe  execution,  in  favor  of  "the  heirs  of 
G.  W.  Brady**  against  Lackay,  was  void,  and  the  note  ex- 
ecuted by  the  plaintiff  to  the  defendant,  Curtis,  was  there- 
fore without  consideration,  and  they  have  an  equity  to 
prevent  its  collection  and  to  have  it  surrendered. 

The  note  was  transferred  to  the  defendants,  Couley  and 
Brown,  without  endorsement.  The  legal  title  did  not 
pass  to  them,  and  they  hold  it.  subject  to  the  same  equity 
that  Curtis  did,  without  regard  to  the  question  of  notice. 

The  plaintiffs  must  have  a  decree  for  the  surrender  of 
tbe  note  and  costs.  As  to  the  cash  paid  to  Curtis*  the 
plaintiffs  have  their  remedy  at  law,  and  this  Court  can* 
not  take  jurisdiction. 

The  bill  must  be  dismissed,  with  costs  as  to  the  other 
defendant,  McNeeley.  He  was  acting  as  constable-— a 
raintster  ot  the  law— and  had  no  interest  whatever  in  the 
controversy,  and  it  was  wrong  to  put  him  to  the  expense 
of  filing  an  answer.    Edney  v.  King^  4  Ire.  Eq.  474. 

>^  Pxft  Cubian;  Ordered  to  be  certified  accordingly  to  tbe 
Court  below. 
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K.  J.  McCRAWHml  JOHN  EDWARDS  ^  AU 

When  a  party  aTera  that  a  certain  bond  waii^iTen  to  him  in  South  Carolina, 
at  a  donatio  moriUcau$ai  he  mast  shew  that  his  rij^ht  aecroet  nnderaome 
special  law  of  South  Carolina ;  otherwise  the  ^ill  eomes  within  the  pre« 
Tisioa  of  the  common  or  canon  law,  and  there  roust  be  an  express  or  im« 
plied  delivery,  and  the  title  to  be  dependant  upon  the  death  of  the  donor. 

Cause  removed  from  the  Court  of  Equity  of  Rutherford 
County,  at  the  Spring  Term  1849. 

The  defendants,  John  Ed^^ards  and  George  Edwards* 
gave  a  bond  to  one  Jamed  McCarthy  for  HlOO,  in  the 
year  IS43,  and,  in  1845,  McCarthy  died  intestate  in^outh 
Carolina,  where  he  then  resided.  The  bill  states,  tbat«  a 
a  few  days  before  his  death  and  in  his  last  illness,  Mc- 
Carthy gave  the  bond,  by  way  of  donatio  mortis  causdf. 
to  one  John  Baber,  with  whom  he  resided,  and  that  Baber 
afterwards  disposed  of  the  bond,  and  that,  (or  a  valuable 
consideration,  it  came  to  the  plaintiff,  without  any  re* 
coarse  on  his  assignors.  Afterwards,  the  defendant,  Jobft 
Edwards,  took  administration  cf  McCarthy's  effects  ia 
this  State,  and  the  present  bill  was  filed  to  obtain  paj^ 
ment  of  the  bond. 

The  answer  denies  any  knowledge  or  information  of 
the  alleged  donation  to  Baber,  but  submits  to  pay  the 
money  to  the  plaintiff,  if  he  should  establish  the  gift,  af* 
ter  discharging  certain  debts,  which  the  intestate,  Mc- 
Carthy, owed.  A  witness  for  the  plaintiff  states,  that,  ia 
McCarthy's  last  illness,  and  five  or  ten  days  before  hi» 
death,  he  was  called  on  by  McCarthy  to  witness  a  power 
of  attorney  from  him  to  John  Baber,  and  also  a  verbal 
gift  from  McCarthy  to  Baber  ot  all  his  effects^  after  pay 
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ment  of  bis  debts.  Tbe  plaintifT  also  examined  Babor 
himself,  who  states  that  McCarthy  gave  him  '*h11  his 
notes,  bonds  and  accounts,  and  all  his  land,  during  his 
last  illness,  and  requested  him  to  pay  all  his  debts ;  and 
that  the  bond  of  Edwards  was  in  his,  the  witness's*  poss« 
ession,  at  the  time  McCarthy  died,  and  was  among  the 
notes  and  accounts  McCarthy  gave  him." 

Baxter^  for  the  plaintifT. 
*    Guion,  for  the  defendant. 

RuFFiN,  C.  J.  The  bill  does  not  state,  that  the  transac- 
tion between  McCarthy  and  Babcr  derived  any  peculiar 
efficacy  from  the  law  of  South  Carolina ;  and,  in  the  ab- 
sence of  such  an  allegationi  we  must  assume  that  it  did 
not,  and  are  at  liberty  to  suppose,  that  the  validity  of  tbe 
gift  depends  upon  the  same  rules  of  the  canon  or  com- 
mon law,  which  all  the  States  of  English  origin  received 
irom  the  mother  country*  By  that  law  tbe  alleged  gift 
jfl  clearly  ineffectual,  for  the  want  of  the  delivery  of  the 
iMndi  express  or  implied.  1  Rop,  Leg.  12.  The  transac- 
tion did  not  purport  to  be  a  present  conditional  gift,  de^ 
.pendant  upon  the  death  or  recovery  of  the  donor ;  but 
it  seems  to  have  been  rather  a  disposition,  after  tbe 
death  of  tbe  donor,  for  the  payment  of  debts  and  also  for 
a  bounty,  in  the  nature  of  a  nuncupative  will,  and,  con- 
sequently, it  cannot  be  executed  in  this  Court,  until  tbe 
fact  and  validity  of  such  a  disposition  have  been  estab- 
lisbad  by  the  judgment  of  a  Court  of  probate. 

• 

Per  Curiam.  Bill  dismissed  with  costs. 


r 
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JOHN  E.  PATTON  vs.  ANTHONY  BENCINI  ^  AL. 

\Theii  crtditora,  who  claim  under  a  deed  ef  trust  for  the  payment  of  debtaf 
are  in  a  poetcrior  claas,  they  need  not  make,  ai  parties  to  their  bill,  tboae^ 
who  have  tlie  prior  incombraaeei  bat  they  mast  mafcoi  as  parties,  all  who 
are  in  their  own  clasa 

Appeal  from  the  Court  of  Equity  of  Buncombe  County, 
at  the  Spring  Term  1849,  bis  Honor  Judge  Bailey 
presiding. 

In  November  1843,  the  defendant,  Anthony  Bencini, 
conve3'ed  to  the  defendants,  Adams  and  McLean,  several 
parcels  of  real  estate,  slaves  and  other  personal  effects, 
upon  trust  to  sell  and  pay  his  debts.  The  deed  recites, 
that  Bencini  was  indebted  to  D.  A.  Davis  in  the  sum  of 
,•1175,  on  a  note,  to  which  the  said  Joel  McLean,  Peter 
Adams,  John  A.  Gilmer  and  J.  P.  Mabry  were  sureties,  to 
Robert  6.  Lindsay  in  the  sum  of  two  hundred  and  seven- 
ty  eight  dollars  and  twenty  five  cents  by  bond,  to  which 
the  said  Adams  was  surety,  and  to  John  E  Patton,  the 
plaintiff,  in  the  sum  of  2^50,  or  thereabouts,  by  account, 
which  the  said  Adams  had  guaranteed  in  writing.  It 
also  recites  divers  other  debts  for  certain  sums  mentioned, 
ior  which  Adams  was  bound  as  surety,  and  three  other 
specified  debts  to  several  persons  by  name,  viz :  T.  R. 
Tate,  J.  6l  R.  Sloan,  J.  A.  Mebane  and  divers  others  upon 
notes  or  bonds,  for  which  no  one  is  stated  to  be  bound  as 
surety.  And,  after  the  conveying  clause  and  the  trust  to 
sell,  the  deed  declares  the  trusts  as  to  the  proceeds,  as  fol- 
lows ;  and,  out  of  the  money  thus  raised,  to  pay  first  the 
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debts  herein  specified,  sureties,  endorsers  and  guarantors; 
next  the  debt  of  Thomas  R.  Tate  and  J.  &  R.  Sloan,  J. 
A.  Mebane  (and  sundry  others  enumerated  ;)  thirdly  if, 
there  should  beany  balance  '*to  pay  the  same  on  thesev* 
eral  debts  of  the  said  Bencini,  not  secured  by  any  other 
mortgage  or  deed  of  trust,  including  in  this  class  a  debt 
to  Dr.  Garland,  Thomas  Gat  wood,"  and  upwards  of  twen« 
ty  others  named. 

The  bill  was  filed  in  March   1849,  and  states  that,  on 
the  5th  of  July  1S43,  Bencini  was  indebted  to  the  plaintiff 
in  the  sum  of  9300,  upon  an  unsettled  account,  and  that 
the  defendant,  Adams,  guaranteed  in  writing  *'the  pay- 
ment to  the  said  John  E.  Patton  of  whatever  amount 
might  be  found  due  upon   a  final   settlement  with  Ben- 
cini,  which  settlement  is   to  be  made  in  August  next." 
No  payment  nor  settlement  was  made  of  the  plainti6r8 
demand,  and  the  object  of  the  bill  is  to  obtain  an  account 
of  the  trust  property  and  satisfaction  of  the  plalntiflT's 
debts  thereout.     A  copy  of  the  deed  is  annexed  to  the 
bill  and  referred  to  therein,  as  exhibit  B.   The  bill  is  filiid 
against  Anthony  Bencini,  Joel  McLean  and  Peter  Adams, 
against  whom  by  name  process  of  subpoena  was  prayed, 
issued  and  served.    The  bill,  at  the  close  of  it,  adds,  ''and 
that  all  the  creditors,   mentioned  in  exhibit  B,  may  be 
made  parties  and  served  with  process,  that  they  may 
contest  such  interest,  as  they  may  have  in  the  premises.*' 
But  process  was  issued  to  no  one  but  the  three  persons 
just  named,  nor  did    any   other  person  appear  in  the 
cause. 

Bencini  answered,  and  the  defendants  McLean  and 
Adams  demurred,  and  assigned,  for  causes  of  demurrer, 
that  D.  A.  Davis,  John  A.  Gilmer,  J.  P.  Mabry,  Robert 
G.  Lindsay,  Tate,  Mebane  &c,  the  creditors  named  in 
the  deed,  were  not  and  neither  of  them  was  made 
party*  The  demurrer  was  over-ruled  and  Adams  and 
McLead  woro  allowed  an  appeal. 
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JV;  W.  Woodfin,  for  the  plaintiff. 
-,  for  the  defendants. 


RcjPFiir,  C.  J.    Although  as  against  third  persons,  who 
deny  the  title,  both  of  the  trustee  and  cestui  que  trusts  the 
latter  need  not  be  a  party,  but  it  is  generally  sufficient, 
that  th^  trustee  alone  should  be  before  the  Court,  either 
as  plaintiff  or  defendant,  inasmuch  as  he  represents  the 
cestui  que  trusty  yet  when  several  persons  are  cestuis  que 
trustt  or  have  specified  charges  on  a  trust  fund,  under  the 
deed,  and  a  suit  is  brought  to  ask  the  execution  of  the 
trusts,  and  claim  an  account  and  distribution  of  the  fund, 
it  is  ordinarily  proper  the  plaintiff  should  bring  in  all  per* 
sons,  entitled  equally,  with  or  before  himself,  or  should 
show  that  it  is  not  necessary,  because  they  had  been  sat* 
isfied,  or  that  be  could  not,  because  they  were  not  of  the 
jurisdiction,  or  other  like  excuse.    The  reasons,  arising 
out  of  the  rule  of  the  Court  of  Equity,  to  prevent  the  mul- 
tiplicity of  suits,  and  to  secure  persons  bound  to  accountt 
by  requiring  all  persons  in  interest  to  be  parties,  in  order 
definitively  to  bind  them  by  the  decree,  apply  as  forcibly 
to  this  case  as  to  any  other.    Jeremtfs  Eq.  PL  176.    It  is 
not  indeed  necessary,  for  example,  in  this  case,  to  embar  • 
rass  the  suit  by  the  number  of  parties  or  the  increase  of - 
expense,  by  making  parties  of  those  persons,  who  can 
claim  under  the  provisions  of  the  deed,  only  after  the 
plaintiff  shall  have  been  satisfied,  for  they  have  no  direct, 
interest  in  the  account  which  he  seeks,  or,  at  least,  as 
against  him,  and  those  who  are  provided  for  with  or  be- 
fore him.    The  trustee  is  charged  with  the  duty  of  see* 
ittg,  that  no  unjust  recovery  is  effected  by  the  plaintiff,  aa 
to  the  prior  incumbrancer,  and  therefore  such  posterior  in* 
cnmbrancer  is  bound  by  a  decree,  fairly  obtained  against 
the  trustee.    The  case  is  precisely  analagous  to  a  bill  by 
specific  legatees,  who  need  not  make  the  residuary  lega* 
tees  parties,  but  may  recover  against  the  executor  by 
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himself,  in  which  case,  unless  there  be  collusion,  the  resi* 
daary  legatee  is  concluded.  In  this  case,  therefore,  the 
second  and  third  class  of  creditors,  Tate,  Mebane,*  Gar- 
land and  the  others,  would  be  unnecessary  parties,  and,  if 
the  plaintiff  had  brought  them  in,  he  would  ha\e  been 
liable  to  them  for  costs.  The  causes  of  demurrer  in  re- 
spect to  those  persons,  severally,  are  therefore  insuffi- 
cient But  as  no  reason  is  stated  in  the  bill  for  not  «io. 
ing  so,  it  was  indispensable,  that  the  plaintiff  should  have 
brought  in  all  thosr,  who  are  secured  in  the  same  class 
with  himself,  just  as  in  abillyby  one  residuary  legatee  or 
next  of  kin,  he  must  make  the  others  parties.  The  en- 
quiry is,  then,  who  are  thus  secured,  and,  next,  whether 
all  of  them  are  made  parties.  Now,  not  only  are  the 
creditors,  designated  in  the  deed,  entitled  to  satisfaction 
of  their  debts ;  but  also  those  liable  for  any  of  the  debts,  as 
suieties,  endorsers  or  guarantors,  are  expressly  provided 
for  and  therefore  are  proper  parties;  as  Gilmer,  Mabry 
and  others.  It  may  well  be  questioned i  whether  any 
persons  are  made  technically  parties  defendant,  except 
the  three  who  are  mentioned  in  the  bill  by  name  That 
is  the  regular  and  proper  method  of  making  a  defendanf. 
Perhaps  a  bill  might  be  sustained  against  persons  named 
in  a  schedule  annexed  to  the  bill  and  referred  to  in 
it,  as  though  they  were  mentioned  by  name  in  the  b!l!; 
but  we  cannot  undertake  to  say  it  would,  and  we  are  in- 
clined to  require  pleaders  to  adhere  to  the  usual  form  of 
mentioning:  in  the  body  of  the  bill,  each  person  by  name, 
whom  the  plaintiff  means  to  make  a  defendant.  But, 
without  deciding  upon  that  point,  we  think  this  bill  does 
not  make  the  proper  parties,  because  it  does  not  refer  to 
a  schedule,  purporting  to  set  forth  the  names  of  the  de- 
feadants,  as  such,  but  refers  to  an  annexed  exhibit  of  a 
deed  and  prays  for  process  against  the  creditors  therein 
mentioned.  Now,  supposing  that  such  a  general  descrip* 
tion  of  defendants  might,  in  any  case,  sufRcpy  it  will  not 
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do  bere, because  other  persons,  namely,  '*the  sareties,  en- 
dorsers or  gaarantors''  upon  any  of  these  debts,  are  as  ne« 
cessary  parties,  as  the  creditors  themselves ;  and  it  is 
plain  that  they  do  not  even  come  within  the  terms  of  de- 
scription Qsed,  in  the  bill,  of  the  creditors  mentioned  in  the 
exhibit  ^'B,**  and  that  the  master  could  not  have  issued  a 
subpcsna  for  them*  Therefore,  without  deciding  at  pre- 
sent, the  more  general  questioni  it  is  sufficient  to  say* 
that  Gilmer  and  Mabry,  for  example,  ought  to  be  parties^ 
and  that  they  are  not ;  and  consequently  that  the  want 
of  them  was  good  cause  of  demurrer.  The  plaintiff 
mightt  probably,  have  been  allowed,  in  a  Court  of  Equity, 
to  amend,  on  paying  the  costs  of  the  demurrer,  as  that  is 
often  done.  But  as  he  would  not  move  it,  but  contested 
the  sufficiency  of  the  demurrer,  and  compelled  the  other 
side  to  bring  the  cause  here,  on  appeal,  this  Court  can 
say  nothing  less,  than  that  the  decree  must  be  reversed 
with  costs  in  this  Court ;  and  that  the  same  be  certified 
to  the  Court  of  Equity,  with  directions,  accordingly,  to 
sustain  the  demurrer  and  dismiss  the  bill  as  against  Mc- 
Lean and  Adams  with  costs. 

PxE  CvRiAM.  Ordered  accordingly. 
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Ji^MB»  L0V8  4  Alw  lUOUAI^GJkWBt. 

Wh*i#a.|i«ity  oovfuiU  la  coov^y  « title  to  « tcact  oC  land,  h«  evwol  re* 
Mt  a  claim  hy  the  veodee  for  epeciOc  perforroaocei  by  shewinir  that  a 
part  of  the  title  is  ia  othert|  that  be  has  ia  vaia  oudearored  to  pfroctfre  * 
eotiteyaiiee  from  (beii?,  and  thai  therefore  be  it  aonble  le  «eii|4cte  tbi 
lille^  anib.  e9pe«iaii]S»  wheit  he  wm  o«i9iaa4l  of  hm  wan^  of  tlUe. 

W^a^migbiba  tbe  effeel  of  a  knowledge  an  the  part  of  the  ooTenantee^  at 
the  time  the  coDtrat  t  was  made,  that  the  covenantor  bad*  not  the  litre* 
and  whether  a  Court  of  GqnKy  would  in  lucb  a  eaaa  deere«  a  tpeelfltf 
perfommocB  eit  IImv«  fh«  party  tO'  bbr  aolioA  ot  fepr  !br.  dHmaftli^  Quen  1 

tl»tMM«rOlti)Etr  T»  Diaf%  I  Pev.  4  B«U  I«.  &5a^  and  C^nloa:vi  BurgtM^ 

;  9;  DtTr  ]t)q*  13,.  cited,  and  appro?Bd« 

CaM0  reiDj9VQd  from  Um.  Ck)ml  prCcyiity  oC  Gleavelani 
County,  at  the  Fall  Term  184^ 

The  bill  in  this  case  alleged  in  substance,  that  about 
forty  years  ago^^one.  Daniel  Camp  died  intestate,^  seized 
and  possessed  of  a  certain  tract  of  land  (particularly  de- 
scribed in  the  bill)  and  leaving,  as  his  heirs  at  law,  the 
defendant  Thomas  Camp,  and  five  others  (naming  them  ;) 
that  the  defendant  Thomas  Camp,  prior  to  the  year  1840, 
purchased  for  h^s  co  heirs  their  several  and  respective 
shares  in  the  said  tract  of  land,  and  thus  became  the  sole 
owner  thereof  in  fee  simple ;  that  in  the  year  1840  he 
contracted  with  the  plaintiff,  Love»  for  the  sale  thereof; 
that  the  said  plaintiff  agreed  to  purchase  from  the  said 
defendant  the  entire  fee  simple  in  the  said  land,  at  the 
price  of  eighty  dollars,  which  was  then  the  full  value  of 
the  land ;  that,  in  the  same  year,  the  said  plaintiff  paid 
to  the  defendant  the  full  amount  or  the  purchase  money, 
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and  took  from  him  a  bond,  conditioned  to  i^kc  a 
title  for  the  whole  of  the  said  land  in  fee  simple;  that 
afterwards,  to  wit,  in  the  winter  of  1840  and  1841,  the 
county  of  CJeaveland  was  established  and  the  ooanty  eeat 
was  located  at  a  town  called  Shelby,  near  which  the  said 
land  was  situate ;  that,  by  this  means,  the  land  became 
enhanced  in  value;  that  the  said  plaintiff,  Love,  sold  bU 
interest  in  the  said  land  to  the  other  plaintiff,  Howesbjf^ 
for  a  valuable  consideration  which  has  been  paid ^  that 
Afterwards  and  after  the  location  of  the  said  town  of 
Shelby,  the  defendant  became  dissatisfied  with  his  coa« 
iiraet*  and  refused,  upon  application  of  the  plaintiff,  to 
convey  as  he  had  contracted,  declaring  that  he  would 
lerfeit  his  bond.  And  the  bill  prays  for  a  specific  per- 
lormance  of  the  contract. 

The  answer  admits  the  death  of  Daniel  Camp,  and  that 
iiis  heirs  were  as  set  forth  in  the  bill.  It  also  admits  the 
contract  mentioned  in  the  bill,  and  that  the  purchase 
fBoney  was  paid  to  him  by  the  plaintiff,  Love.  Itavere. 
that  the  plaintiff,  Love,  knew,  at  the  time  of  the  contract, 
Ihat  tike  defendant  owned  only  one  sixth,  being  bis  share 
ia  the  land,  and  a  life  estate  in  another  sixth,  and  that 
the  defendant  was  to  make  title  to  the  said  land,  whea* 
ever  ho  could  procure  a  conveyance  from  the  other  faeire* 
Jk  denies  that  the  defendant  ever  purchased  the  titles  oif 
Ijie  other  heirs,  but  it  states,  that,  after  reasonable  exee- 
itions  on  his  part,  since  the  time  of  the  contract,  he  baa 
been  unable  to  procure  from  the  other  heirs  their  tUlep. 
It  admits  that  Uowesby  has  bought  the  interests  of  Lovoi 
.aod  that  a  title  has.  been  demanded  of  the  defendanlt 
wbiehhe  declined,  on  account  of  his  inability,  as abow 
etated. 

Reptieatioa  was  made  to  the  answer,  some  depesilioas 
jsf  little  importance  were  taken,  and  the  cause,  being  se(t 
for,  hearing,  was  transmitted  to  the  Supreme  Court. 
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Gtiion,  for  the  plaintifls. 
Lander^  for  the  defendant. 


Pearson,  J.  We  think  the  plaintiffs  are  entitled  to  a 
specific  performance  of  the  contract.  The  defendant 
says,  he  owns  one  sixth  part  in  fee,  and  a  life  estate  in 
one  other  sixth  part,  and  this  he  is  wiHing  to  convey ;  hot 
he  sayshedoes  noto\vn  the  other  shares,  and.^'after  reason- 
able exertion,  since  he  nnade  the  contract,  has  been  onaMe 
to  procure  the  title  of  the  other  tenants  in  comnnon,  who 
are  unwilling  to  sell"  and  he  is  therefore  unable  to  comply 
%viih  his  contract.  The  question  is,  under  these  circum* 
stances,  will  a  Court  of  Equity  decree  a  specific  perform* 
ance,  or  decline  to  interfere  and  leave  the  plaintiffs  to 
their  remedy  at  law.  One,  who,  for  a  valuable  consid- 
eration, enters  into  an  agreement,  is  bound  in  conscience 
to  perform  it.  A  Court  of  law  can  only  givf  damages 
for  a  breach — this  remedy  is  in  many  cases  inadequate* 
A  Court  of  Equity  will  do  full  justice,  and,  addressing 
itself  to  the  conscience  of  the  party,  will  require  a  spe* 
cific  performance  of  the  agreement.  This  jurisdictioil 
forms  one  of  the  great  heads  of  equity,  and  in  the  opinion 
of  Lord  Hahdwicke,  "the  most  useful  one."  Pern  v.  Lord 
Baltimore,  1  Yes.  440.  Nothing  should  prevent  the  exer> 
ciseofthis  most  useful  and  well  established  jurisdictioiK 
i>ut  the  strongest  and  most  controlling  considerations.  If 
*a  husband  agrees  to  procure  hi.s  wife  to  join  with  him  in 
m  cenveyance  of  her  land,  and  the  wife  refuses  to  do  so, 
■it  seems  by  the  modern  cases,  that  a  Court  of  Equity 
'Will  not  decree  a  specific  performance  1  Madd.  ch  811. 
Sugdenon  Vendors  151.  There  are  cases,  in  which  the 
husband  has  been  confined  to  the  Fleet,  until  the  wife 
agreed  to  join  in  the  conveyance  ;  and,  in  one  case»  the 
Imsband,  alter  being  confined  for  many  years,  was  dis- 
charged, it  appearing  that  the  wife  could  net  be  in* 
duced  to  make  the  conveyance  \  5  Ves,  548  and  8  Ves. 
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B48.  These  cases  show,  with  what  relaoxi^lioe  Courts  of 
Equity  stand  by  and  permit  a  party  to  deprive  aoothttr 
of  the  benefit  of  bis  contract.  But  it  has  recently  been 
held,  that  the  Court  will  not  interfere,  upon  two  consid- 
erations. The  vendee  knew,  at  the  time  of  thu  contract, 
that  the  husband  did  not  own  the  land,  and  might  not  be 
able  to  perform  bis  agreement;  he,  therefore,  has  no  right 
to  complain,  if  he  is  left  to  his  remedy  at  law,  upon  ita 
appearing,  that,  after  a  bona  fide  eilbrt,  the  husband  is 
not  able  to  procure  the  wife's  consent.  And,  in  the  sec* 
end  place,  because,  if  the  husband  be  decreed  to  perform, 
he  wilt  compel  the  wife,  who  is  under  his  power,  to  coi»» 
vey ;  i»nd  the  wife  ought  not  to  be  exposed  to  this  coa»» 
pulsion  on  the  part  of  her  husband*  It  may  be,  but  upon 
-this  we  give  no  opinion,  that  where  the  vemlee  knows 
that  the  vendor  has  not  the  titio,  and  takes  a  bond  or 
covenant,  that  a  third  person  will  be  procured  to  make  a 
conveyance.  Equity  will  not  decree  a  specific  perform* 
ance,  if  it  appears  that  the  vendor  has  made  proper  exei> 
tions  to  procure  the  conveyance  from  such  third  person; 
because  the  first  consideration,  above  referred  to,  applieji 
with  full  force.  As  if  a  father*  seised  as  tenant  by  the 
courtesy,  sells  in  fee  simple,  and  covenants  that  he  will 
procure  conveyances  from  his  children,*'when  they  come 
of  age.  If  they  refuse,  after  proper  efforts  on  the  pact 
of  the  father,  ^Equity  may  decline  to  decree  a  specific  per* 
Ibrmance  and  leave  the  vendeo  to  his  remedy  at  law. 
this  being  a  state  of  things,  which  he  might  have  expect* 
cd  and  as  to  which  be  took  the  chances  This  result 
would  se^m  to  follow  from  the  reason  of  the  thing,  but 
in  respect  to  that  we  give  no  opinion  upon  ir.  No  case 
mak^s  such  an  exception  to  the  general  jurisdiction  to 
decree  specific  performance,  and  it  is  only  adverted  to, 
ibrtbe  purpose  of  illustrating  the  next  proposition,  upon 
which  this  cause  turns.  Oliver  v.  Dtx,  1  Dev.  dt  Bar, 
£q.  158.    If  the  vendee  docs  not  know,  that  the  vendor 
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Iittatmt  ihe  ttfik*  iliere  U  Uiea  no  wsis^Ht  why  J^9h<Hil4 
-not  ho  decreed  to  perform  hU  agroomeot;  and  if  be  is 
put  to^roat  iacoavonteoce  nad  expea«r)  to  enable  himio 
•obey  tbodeoroe*  it  will  be  tho  oonsec)ttonee  of  his  ow« 
Afil*  and  be  >vill  not  he  alk>wod  to  aSer  sueb  an  oxeiMO 
for  not  doingJustipO'    When  a  vendee  seeks  to  r^seiod  % 
jsoiiUact,  bepause  of  a  defect  of  title  in  the  vendor,  ibo 
Jatttr  is  allowed  time  to  oomplote  his  title,  until   tbo 
jbeanng.     Clant^n  v.  Burgess^  3  Dev.  Jg^  13.    As  a  do* 
.feet  of  tbo  title  will  aot  excuse  a  y«odeo«  provided  Uoan  k9 
jnade  good ;  upon  ground  of  mutuality,  it  obould  not  eair 
•eaae  a  yondor.    As  the  vendee  cannot  dis^har go  hinoisolf, 
•ohoold  the  laod  depreciate  in  value,  so  tho  vofldorsbottM 
ttotbo  allowed  to  discharge  himself,  if  the  value  ise«» 
iianoed.    In  this  case  it  does  not  appear,  that  iho  flails 
liS^  Love,  knew  that  the  defendant  did  not  have  titlo* 
The  bill  avers,  that  the  defendant  did  havo  title,  4N*  did 
liave  full  authority  from  his  co-tenants  to  fielK    The  do* 
^odaiit  denies,  thai  he  had  title  totbe  wholes  and  iooista, 
that  the  plaintiff  had  notice  of  his  want  oi  title  i  but  ho 
differs  no  proof  of  tbo  fact,  and  his  covenant  is  to  oonvoy 
or  oauae  to  be  conveyed  the  whole  in  fee,  and  ho  admiu 
.that  1m  hae  received  the  price  of  the  whole.    As  to  the 
averment,  that  he  had  authority  from  bis  co-tenaats  to 
ipoli  Ae  defendant  is  ontiirely  silent ;  leaving  the  inference 
that  he  either  bad  such  authority,  or  wasguilty  of  afraud 
ia  receiving  the  price  of  the  whole.    But,  if  it  be  coaced* 
-ed,  for  tbo  sake  of  argument,  that  this  Court  will  not  nutke 
a  decree,  requiring  a  party  to  do  that  which  it  is  clearly 
oat  of  his  power  to  do,  as  it  may  amopnt  to  perpetual 
imprisonment,  there  is,  in  this  case,  noeufficieat  allega* 
'lion    and    no    proof  whatever,   to  raise  tbe    questioa. 
The  defendant  uvers  generally,  tbat,  after  reasoaablo 
exertion  t  (and    what   amounts    to    it,    be  chooseii   to 
decide  for  himself,)    he   is  unable   to    procure  tbe  coi^ 
tenants  to  convey.     A  conscientious  man  would  not  con« 
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tider  this  a  sufficient  apology  for  the  breach  of  an  agree* 

ment,  creating  no  legal  obligation,  when  offered  as  a 

reason,  why  a  Court  of  Justice  should  not  compel  the 

performance  of  a  legal  obligation.    It  is  mere  mockery  I 

The  defendant  should  have  set  out,  what  he  had  done— 

what  price  he  had  offered  to  pay  !  so  that  the  Court  might 

judge,  whether  his  exertions  had  been  '^reasonable,"  es« 

pecially  as  the  averment  in  the  bill,  that  the  value  of  the 

land  bad  beea  greatly  enhancc^d,  since  the  contract,  by 

Ihc  location  of  tbe  town-  of  Shelby  onadjoiaing  land,cpe« 

atear,  agarnsC  him-,  the  strongest  suspicion,  and  impeaches 

bis  motives  by  the  suggestion,  that,  if  he  has  title,  he 

refuses  to  perform  his  agreement  for  the  sake  of  gain^«- 

or,  if  the  title  is  outstaadiagv  be  is  unwUUng  to  ofier  his 

eo«leBant9  what  i»  do^  a  fifiir  price.    A  man  of  preper 

feeling  would  be  unwilling  to  avail  himself  of  the  gaiti» 

and  would  be  willing  to  submit  to  much  loss  rather  than 

violate  his  solemn  agreement.    A  Court  of  Equity  acts  u|:* 

on  the  conscience,  and  enforces  a  specific  performance, 

aadwill  require  tUs  uneonseionable  gain  to  be  given 

vp,  or  tills  loss  to  be  incurred,  if  it  be  necessary  to  eaabla 

him  to  do  that,  which  he  has  undertaken  to  dov  and  fov 

which  be  has.  received  the  foil  considevalion.    There 

nut  be  a  deeeee  for  aooweyance  t<>  the  plaiatifn  Heaiee>* 

by».wb0iatfaea8«igneerof*llh0  other  plaialifft  Love,  «tti 

tla  defimdant  orast  pay  the  oostv. 

Faa  GjMiAm  Decree  accordingly. 


.  t 
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Wii«re  a  raeoTery  in  ejectment  has  been  effected  by  t  «oinliiii«tioii  between 
the.porobaeer  at  a  ihariff'e  lale  and  troMaea,  vbo  have  the  legal  title,  by 
which  the  latter  are  indneed  to  commit  a  breach  of  truet ;  Held,  that  tho 
eettuis  que  tryst  are  entitled  to  an  injunction,  to  be  eontinned  to  the  hear* 
iDg,  to  prevent  the  plaintifTin  ejectment  from  taking  poMesion  of  the  land. 

A  Court  of  Equity  will,  under  no  circometaaces,  permit  a  trustee  to  aecure  a 
debt  of  hia  owa,  not  aeeored  by  the  trnat,  by  roming  a  eombiaatioB  with 
one  oUimiog  advenely .  to  thoeoi  whoae  iotereat  he  baa  nadartakf a  .to 
protect. 

tt  ie  the  policy  of  the  law  to  favor  purchaten  at  sheriff*!  sales,  as  against 
debtors  In  the  execolions,  whose  debts  have  been  paid  by  the  porchisers, 
bat  not  as  against  third  persona. 

Appeal  from  an  interlocutory  order,  made  at  the  Fall 
Term  1847,  of  Mecklenburg  Court  of  Equitjm  his  Honor 
Judge  FxABflON  presiding. 

This  bill  was  filed  by  Jofseph  H.  Wilson,  James  P.  Hen- 
derson, John  Irwin  and  William  W.  Elms,  against  Henry 
H^kthern,  James  Magnus,  George  D.  Langstaff,  John 
Penman,  John  B.  S.  Harris,  Henry  Biandell,  Henry  W« 
Oicott,  Daniel  Alexander,  William  H*  Harris  and  John 
W.  Morrison.  The  bill  set  forth  that  in  the  year  1835, 
an  association,  called  the  Anglo-American  Grold  Mining 
Association,  was  formed  by  certain  persons,  most  of 
whom  resided  out  of  this  State,  together  with  the  defec* 
dant.  Penman,  a  citizen  of  this  State,  the  object  of  which 
was  to  purchase  and  work  gold  mines  in  North  Carolina ; 
that  of  this  association  the  defendants  Heathern,  Blundeli 
and  Langstaff  were  members,  besides  other  persons  to 
Che  plaintlflTs  unknown ;  that  the  said  Penman,  in  the 
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year  1835»  acting  for  the  said  association,  purchased, 
among  other  property,  a  tract  of  land  lying  in  Union 
Coonty,  known  as  the  Washington  Mine,  and  a  smaller 
tract  adjacent  to  it ;  that  the  said  Penman,  by  deed  of 
bargain  and  sale,  dated  in  March  1836,  conveyed  the  said 
lands  to  the  defendants,  John  B.  S.  Harris,  Olcott  and 
Alexander,  in  trust  for  the  said  association,  empowering 
and  directing  the  said  trustees  to  convey  to  such  person 
or  persons,  as  any  three  of  the  directors  of  the  said  asso* 
ciation  should  designate.  The  bill  further  states,  that  the 
association  commenced  its  operations  in  the  j'ear  1835  or 
1636,  worked  their  mines  extensively  and  contracted 
large  debts,  on  the  faith  of  the  property,  of  which  they 
were  in  the  possession  ;  that  in  the  year  1837  they  were 
largely  indebted,  and,  among  others  to  the  plaintiffs,  Ir« 
win  and  Elms,  in  the  amount  of  914,000  or  915,000;  that, 
for  the  purpose  of  securing  the  payment  of  this  indebted* 
ness,  a  deed  of  bargain  and  sale  for  the  land  above  men- 
tioned was  regularly  executed  by  the  defendants,  Mag- 
nus, Heathern  and  Blundell,  three  of  the  directors  of  the 
said  association,  to  the  plaintiffs,  Wilson  and  Henderson, 
as  trustees,  for  the  purpose  of  selling  the  same  and  dis- 
charging the  debts  enumerated  in  the  deed,  and  author* 
izing  and  requiring  the  defendants,  J.  B.  S.  Harris,  ON 
cott  and  Alexander,  trustees  as  aforesaid,  to  convey  the 
said  estate  to  the  plaintiff's,  Wilson  and  Henderson,  trus 
tees,  as  aforesaid,  according  to  the  provisions  of  the  deed 
made  by  Penman  to  the  first  trustees  ;  that  the  said  plain- 
tiff's, Wilson  and  Henderson,  took  possession  of  the  said 
Washington  Mine  and  sold  the  same  to  the  plaintiffs,  Ir- 
win and  Elms,  and  executed  to  them  a  deed  therefor. 
The  bill  further  sets  forth,  that  the  defendants,  Alexanderi 
Olcott  and  J.  B.  S.  Harris,  trustees  in  the  deed  from  Pen« 
man,  instead  of  discharging  their  trust  by  making  title  to 
tbe3aid  land  to  the  plaintiffs,  Wilson  and  Henderson, 
have  refuised  to  do  so,  although  they  had  notice  of  the 

0 
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claim  of  the  said  plaintiffs  and  were  orten  requested  to 
make  the  conveyance  ;  but  that,  on  the  contrary,  the  de* 
fendant.  J.  B.  S.  Harris,  designing  to  defeat  the  jast  claims 
of  the  said  plaintiffs,  to  the  land  aforesaid,  cooperated 
with  the  defendants,  Morrison  and  Harris,  a-uthorising 
them  to  make  use  of  his  name  in  an  action  of  ejectment  to 
recover  the  possession  of  the  said  land.  The  bill  further 
states,  that  the  plaintiffs,  Wilson  and  Alexander,  deliver-' 
rd  the  possession  of  the  said  land  to  the  plaintiffs,  Irwin 
and  Elms,  after  thoir  purchase,  and  it  has  been  held  by 
them  ever  since.  The  bill  further  states,  that,  in  pur- 
susince  of  the  combination,  above  mentioned,  the  said  J. 
B.  S.  Harris,  with  the  defendants,  Morrison  and  W.  A. 
Harris,  instituted  in  the  year  1840  in  the  Superior  Court 
of  Mecklenburg  County,  an  action  of  ejectment  against 
the  defendant,  John  Irwin,  in  which  they  claimed  title  un- 
der two  counts,  one  on  the  demise  of  W.  A.  Harris  and 
Morrison,  and  one  in  the  name  of  Olcott,  J.  B.  S.  Harris 
and  Daniel  Alexander,  the  trustees  above  named  ;  that 
at  the  Fall  Term  1846  of  Mecklenburg  Superior  Court, 
the  said  W.  A.  Harris  and  Morrison  obtained  a  verdict 
and  judgment,  and  on  appeal  the  judgment  was  affirmed 
in  the  Supreme  Court,  and  that  the  said  VV.  A.  Harris 
and  Morrison  now  threaten  to  sue  out  a  writ  of  possession 
on  the  said  judgment ;  that  the  claim  of  title,  set  up  by 
W.  A.  Harris  and  Morrison,  is  through  Penman,  and  sub- 
sequent to  his  conveyance  to  Olcott,  Alexander  and  B* 
S.  Harris,  and  also  to  the  conveyance  to  the  plaintiffs,  Ir- 
win and  £Ims,  by  Wilson  and  Henderson.  And  the  bill 
then  prnys  for  an  injunction  to  restrain  the  issuing  of  a 
writ  of  possession  on  the  said  judgment  in  ejectment,  for 
a  conveyance  of  the  legal  title,  and  for  general  relief. 

The  injunction  prayed  for  was  granted.  At  the  re* 
turn  term,  some  of  the  defendants  answered. 

W.  A*  Harris  and  J.  M*  Morrison  answered,  that  they 
admit  the  action  of  ejectment  instituted  by  them  for 
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tbe  recovery  of  the  land,  aod  that  they  declared  oa  two 
counts,  one  on  the  demise  of  themselves  and  one  on  the 
demise  of  J.  B.  S.  Harris,  Olcott  and  Alexander;  they 
say  that  the  plainriS*,  Irwin,  caused  himself  to  he  made 
defendant  in  the  place  of  the  tenant  in  possession;  that 
on  the  trial  no  evidence  was  oflTered  of  any  title  in  the 
said  J*  B.  S.  Harris,  Olcott  and  Alexander,  and  the 
recovery  was  effected  on  their  own  demise.  Thry  state 
that,  at  February  Term  1838,  of  Mecklenburg  Superior 
Court  of  Law,  they  recovered  a  judgm^cnt  against  the 
^id  Penman  for  about  five  hundred  dollars — that  on  this 
judgment  they  issued  a  fi.  fa.  which  was  levied  on  the 
land  above  mentioned,  and  at  the  sale  by  the  sheriff  thesa 
defendants  became  the  purchasers  and  received  a  deed 
from  the  sheriff.  They  admit  the  suing  out  of  the  writ 
of  possession  on  their  judgment  in  ejectment.  These  de- 
fendants then  say,  that,  inasmuch  as  they  are  purchasers 
at  a  sheriff's  sale,  they  have  a  right  to  bo  placed  in  pos« 
session  under  their  said  recovery,  whatever  may  be  the 
claim  of  title  on  the  part  of  the  complainants.  These 
defendants  further  state,  that  no  copy  of  the  exhibits 
mentioned  in  the  plaintiffs*  bill  was  annexed  to  the  copy 
of  tbe  bill  served  on  them,  and  they  do  not  admit  the  alle- 
gaMons  of  the  bill  as  to  them  to  be  true. 

The  defendant,  J.  B.  S.  Harris,  filed  a  separate  answer* 
He  admits  that  his  name  was  used,  by  his  express  con* 
sent,  in  the  action  of  ejectment  before  mentioned,  as  one 
of  the  lessors  of  the  plaintiff.  He  states,  that  the  deed  of 
trust,  executed  by  the  said  Penman  to  this  defendant,  Ol- 
cott and  Alexander,  was  made  at  the  instance  of  the  de- 
fendant, Olcott  and  others,  at  a  time  that  tbe  association, 
before  referred  to,  was  largely  indebted  to  this  defendant, 
and,  be  believes,  also  to  Alexander  and  Olcott,  and  this 
defendant  believes,  that  one  great  object  of  tbe  said  trust 
was  to  prevent  Penman  from  squandering  the  said  pr6^ 
perty,  and  thereby  to  enable  said  trustees  to  secure  the 
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debts  doe  by  the  said  association.  This  defendant 
farther  avers  that  the  said  association  is  still  indebted  to 
him,  as  executor  of  his  father,  and  in  his  own  right,  to  the 
amonnt  of  forty  or  fifty  thousand  dollarSt  and  is  also  in* 
debted  to  Alexander  and  Olcott  in  an  amount,  not  known 
to  this  defendant ;  and  that  it  was  for  the  purpose  of  se« 
curing  the  large  debt  due  to  him  from  the  association, 
that  he  permitted  his  name  to  be  used  in  the  action  of 
ejectment  above  referred  to ;  and  he  insists,  that,  if  a  re- 
covery had  been  effected  on  the  demise  of  himself  and  his 
co-trustees,  they  would  have  been  entitled,  both  inlaw 
and  equity,  to  have  taken  possession  of  the  said  land,  and 
to  have  held  the  same,  as  a  fund  for  the  satisfaction  ^o( 
their  debts  ;  and  he  insists,  that  if  the  legal  title  to  the 
said  land  is  still  in  him  and  his  eo-trustees,  then  they 
will,  in  equity,  be  entitled  to  hold  said  land,  as  a  fond  ap« 
plicable  to  the  payment  of  their  debts.  The  defendant 
iavers  thut  no  copy  of  the  exhibits  referred  to  in  the  plain* 
tiffs'  bill  was  attached  to  the  copy  of  the  bill  served  on 
him,  and  does  not  admit  such  exhibts.  He  insists  that* 
even  if  a  request  had  been  made  to  him  to  part  with  his 
legal  title,  which  he  denies,  he  had  a  right  to  require  the 
payment  of  his  debt,  before  he  parted  with  such  title. 

Judgment  praconfesso,  by  due  coarse  of  the  Court,  was 
taken  against  the  other  defendnnts. 

Upon  the  coming  in  of  the  answers,  a  motion  was  made 
to  dissolve  the  injunction,  which  was  refused,  and»  by 
leave  of  the  Court,  the  defendants  appealed. 


OtioiTie,  J.  IL   Wilsonf  Bynum  and  Iredeil^  for  the 
plaintiffs. 
BmfdeHf  for  the  defendants. 

Pmesom,  J.  The  injunction  ought  to  have  been  con* 
tinned  until  the  hearing. 

The  land  in  dispute  was  conveyed  to  one  Penman  in 
1685.    Penman,  in  1836,  conveyd  to  J.  B*  S,  Harris,  01* 


AUGUST  TERM,  lS4f.  S30 


Irwia  V9.  Harriii. 


eott  and  Alexander*  three  of  the  defendants,  in  trast  for 
the  Anglo- American  gold  mining  association  and  such 
persons  as  the  said  association  shoal  J  appoint.  In  1857, 
Henry  BInndell,  and  Henry  Heathern  and  James  Mag« 
Dus,  three  of  the  directors  of  the  said  association  .conveyed 
to  Wilson  and  Henderson,  two  of  the  plaintiffs,  in  trust 
to  sell  for  the  payment  of  debts,  and,  in  parsoance  of 
the  deed,  directed  the  said  trustees  to  hold  in  trust  for  the 
said  Wilson  and  Henderson.  Afterwards,  the  said  Wil« 
■on  and  Henderson  conveyed  to  Irwin  and  Elms,  two  of 
the  plaintiffs,  who  took  possession  by  their  tenants. 

In  1 838,  Morrison  and  William  A.  Harrris,  twoofthe 
defendants,  caused  the  land  to  be  sold  by  the  sheriff, 
underan  execution  in  their  favor  against  Penman.becama 
the  purchasers,  and  took  a  deed  from  the  sheriff. 

In  1840,  an  action  of  ejectment  was  instituted  against 
the  tenant  of  Irwin  and  Elms.  The  declaration  contained 
one  count  on  the  demise  of  Morrison  and  W.  A.  Harris, 
and  a  second  count  on  the  demise  of  J.  B.  S.  Harris,  OU 
cott  and  Alexander,  and  a  recovery  was  made  upon  the 
first  count. 

The  prayer  is  for  a  conveyance  of  the  legal  title  by  the 
defendants  J.  B.  Harris,  Olcott  and  Alexander,  and  that 
the  defendants  W.  A.  Harris  and  Morrison  bo  enjoined 
from  suing  out  a  writ  of  possession. 

The  equity  of  the  bill,  so  far  as  it  relates  to  the  in- 
junction is,  that  the  recovery  in  the  action  of  ejectment, 
upon  the  demise  of  W.  A.  Harris  and  Morrison,  was  ef« 
fected  by  a  combination  between  J.  B.  S.  Harris,  Olcott 
and  Alexander,  who  are  trustees  for  the  plaintiffs,  and 
W.  A.  Harris  and  Morrison,  who  claim  adversely  to  them 
under  the  sherifTs  deed,  by  which  combination  an  un- 
due advantage  was  gained  ;  for  although  the  defendant 
in  that  action  could  have  defeated  a  recovery  upon  the 
demise  of  W.  A.  Harris  and  Morrison,  who  claimed  un- 
der a  sheriff's  sale  in  1838,  by  shewing  that  he  bad  con* 
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veyed  to  the  trustees  in  1835,  yet,  as  there  were  two  de- 
itiises,'  this  would  necessarily  have  enabled  the  plain; 
tiff  to  recover  on  the  second  demise,  and  thas  the  pres* 
ent  plaintiffs  were,  in  that  action,  exposed  to  a  cross  fire. 
This  is  a  plain  equity,  confessed  by  the  defendants. 

J.  B.  S.  Harris,  the  only  one  of  the  trustees  who  has 
answered,  admits,  that  he  and  Alexander  consented,  that 
that  their  names  should  be  used,  as  lessors,  in  the  action 
of  ejectment,  which  was  also  to  contain  a  count  in  the 
name  of  W.  A.  Harris  and  Morrison,  and  says,  his  reason 
for  doing  so  was  for  the  purpose  of  securing  a  large  debt, 
which  the  association  owed  him,  when  he  consented  to 
accept  the  deed  of  trust,  and  which  is  still  unpaid;  and  he 
insists,  that,  had  a  recovery  been  effected  on  the  demise 
in  his  name  and  that  of  his  co  trustees,  he  would  have 
been  entitled,  in  law  and  equity,  to  hold  the  land  to  se- 
cure the  debt.  He  does  not  allege,  that  the  debt  was 
mentioned  in,  or  secured  by,  the  deed  of  trust,  but  admits 
that  the  legal  title  was  received  by  him  and  his  co  trus« 
tees,  in  trust  to  hold  for  the  association  and  for  such  per« 
sons  as  the  directors  of  the  said  association  might  direct 
or  appoint.  It  is  a  strange  idea  of  equity,  for  a  trus* 
teei  because  the  legal  title  has  been  confided  to  him,  to 
assert  a  trust  in  favor  of  himself.  Equity  will,  undvr  no 
circumstances,  permit  a  trustee  to  attempt  to  secure  a 
debt  of  his  own,  not  secured  by  the  trust,  by  forming  a 
comhinaiion  with  one,  claiming  adversely  to  those,  whose 
interest  he  has  undertaken  to  protect ;  because  it  is  a  pal- 
pable breach  of  trust  and  a  direct  violation  of  the  confi* 
donee  reposed  in  him. 

The  other  two  defendants, William  A.  Harris  and  Mor. 
risen,  admit,  that  they  united  with  the  trustee  in  bring- 
ing the  action  of  ejectment,  but  they  insist,  that  as  the  re- 
covery was  effected  upon  the  title,  which  they  set  up,  as 
purchasersat  a  sheriff's  sale,  and  not  upon  the  demise  of 
the  trustees,  they  ought  to  be  allowed  to  take  possessioni 
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especially  as  it  is  the  policy  oF  Courts,  both  of  law  and 
equity,  to  favor  purchasers  at  sherifPs  sales. 

It  is  the  policy  ofthe  law  to  favor  purchasers  at  sheriflTtf 
sales,  as  against  debtors  in  the  executions,  whose  debts 
have  been  paid  by  the  purchasers,  but  not  as  against  third 
persons ;  particularly  where  these  have  the  equitable  es« 
fate,  and  the  purchasers  have  effected  a  recovery  at  la  w» 
by  an  iniquitous  combination  with  the  trustees,  whose  du* 
ty  required  them  to  give  protection,  instead  of  taking  sides 
with  their  adversaries. 

If  these  defendants  had  impeached  the  deed,  made  by 
Penman  to  the  trustees,  upon  the  ground  of  an  intent  to 
defraud  his  creditors,  it  might  probably  have  avoided 
them,  at  least  upon  the  hearing,  as  the  recovery  would 
then  have  been  effected,  upon  the  strength  of  their  own 
title  as  purchasers,  and  not  by  force  of  the  combination; 
but  there  is  no  allegation  of  the  kind,  and  the  bill  avers, 
that  Penman  purchased  as  the  agent  and  with  the  funds 
of  the  association,  the  cestuis  que  trust.  That  they  were 
the  equitable  owners^  before  the  conveyance  by  Penman 
to  the  trustees,  is  not  denied  or  called  in  question. 

The  objectionp  that  copies  of  the  exhibits,  referred  to 
in  the  bill,  were  not  annexed  to  the  copies  served,  is  not 
available  on  the  motion  now  before  us.  It  would  have 
been  a  good  reason  for  refusing  to  answer,  but  the  ex* 
hibts  are  sent  up  with  the  transcript.  The  deeds  are 
duly  proven  and  registered,  and  the  motion  was  heard,  ia 
the  Court  below,  upon  the  bill,  answers  and  exhibits filedm 

The  third  position,  taken  by  the  defendants,  W.  A, 
Harris  and  Morrison,  that  they  should  be  allowed  to  take 
possession,  because  there  is  no  allegation,  that  the  mine 
will  be  endangered,  or  that  they  are  not  fully  able  to  pay 
the  rents  and  profits  of  the  land  and  all  the  gold  they  may 
take  from  the  mine,  is  also  untenable.  These  allegations 
are  not  necessary  against  parties,  who  have  no  title,  (for, 
in  1838,  Penman  had  no  interest  in  the  land,  either  legal 
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or  equitable.)  and  who  effected  their  recovery  at  law  by 
inducing  trustees  to  commit  a  breach  of  trust,  and  to  form 
a  combination  against  their  cestuis  que  trusU 
The  interlocutory  decree  was  right. 


Pke  Cubiam.        Ordered  to  be  certified  accordingly. 


PETER  GREEN  ««.  JAMES  PHILUPS. 

In  iDJUDCtiou  cateii  where  the  answer  does  not  confess  the  eqaity  set  up  ia 
the  bill,  and  is  not  eTssive  bot  contains  a  fair  response  to  all  the  allega* 
tloM,  the  ittjanetion  will  be  di«oI?ed,  as  a  matter  of  eonrse. 


Appeal  from  an  interlocutory  order,  made  in  the  Court 
of  Equity  of  Rutherford  County,  at  the  Fall  Term  ISIS, 
his  Honor  Judge  Manly  presiding. 

The  bill  alleged,  that,  in  March.  1844,  the  plaintiff  exe- 
cuted to  the  defendant  and  Jacob  Phillips,  a  mortgage  for 
some  slaves,  to  secure  the  payment  of  a  debt  of  nineteen 
hundred  dollars^  which  he  owed  them  ;  that  the  plaintiff 
at  one  time  made  a  payment  of  four  hundred  dollars  to 
the  said  Jacob,  and  at  another  time  the  said  Jacob  re 
ceived  two  negroes  at  the  price  of  seven  hundred  and 
fifty  dollars,  and  at  another  time  there  was  a  small  pay- 
ment of  five  dollars  ;  that  ha  afterwards  paid  to  the  said 
Jacob  the  sum  of  seven  hundred  and  fitly  dollars  on  the 
9tb  of  September,  1844,  for  which  he  took  his  receipt, 
which  receipt  is  filed  as  an  exhibit.  The  bill  further 
alleges,  that,  aflter  the  death  of  the  said  Jacob  Pbillip?i 
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wheti  the  defendant  demanded  the  slaves,  the  plaintlflTin- 
formed  him,  that  the  mortgage  debt  was  nearly,  if  not 
quite,  paid  off,  and  offered  to  pay  any  balance  that  might 
be  due,  if  there  had  been  a  mistake  as  to  interest  upon  a 
rough  calculation  ;  but  that  the  defendant,  insisting  that 
there  was  a  large  amount  due,  demanded  the  slaves,  andt 
upon  the  plaintiff 's  refusing  to  deliver  them,  brought  an 
action  of  trover  and  recovered  damages  to  the  amount  of 
two  thousand  dollars.  The  prayer  is  for  an  injunetion 
against  an  execution  upon  the  judgment  at  law,  and  that 
the  plaintiff  may  be  permitted  to  redeem  the  mortgago, 
opon  paying  the  balance,  if  any,  of  the  mortgage  debt» 
and  that  he  may  have  a  reconveyance  of  the  slaves. 

The  defendant,  in  his  answer,  admits  all  the  payments, 
except  the  alleged  payment  of  seven  hundred  and  f^ty 
dollars  on  the  9th  of  September  1S44,  and  he  avera  that 
he  does  not  believe  that  such  paj'ment  ever  was  made, 
and  he  believes  that  the  whole  balance  of  the  debt  with 
interest  is  justly  due,  after  deducting  the  admitted  pay- 
ments. He  says  he  does  not  believe,  that  the  signature, 
of  Jacob  Phillips,  who  was  his  father,  to  the  alleged  re* 
ceipt  is  genuine,  but  believes  it  to  be  a  forgery,  or  else 
that  the  receipt  was  given  for  the  price  of  the  two  ne* 
groes,  seven  hundred  and  filty  dollars,  and  has  been  since 
altered  in  its  date,  and  he  assigns,  as  his  reason  for  so 
believing,  besides  the  diflerence  in  the  hand-writing,  that 
his  father  told  him,  on  the  day  he  was  killed,  that  there 
was  due  upon  the  debt  a  balance  of  about  seven  hundred 
and  fort3'-fivo  doHars  and  interest.  He  further  states, 
that,  soon  after  his  father's  death,  he  called  upon  the 
plaintiff  for  payment,  and  the  plaintiff  did  not  allege  that 
he  had  paid  the  whole,  or  nearly  the  whole,  of  the  debt, 
and  said  nothing  about  the  alleged  receipt,  but  offered  to 
pay  the  balance  of  seven  hundred  and  forty-five  dollars 
with  interest.Jf  the  defendant  would  take  two  notes. 

« 
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A  motion  to  dissolve  the  injunction  was  refused  and  the 
injonetion  ordered  to  stand  till  the  hearing.  From  thi« 
order  the  defendant,  by  leave  of  the  Court,  appealed. 

Guion  and  iV.  W^  Woodfin,  for  the  plaintifil 
BaxteTf  for  the  defendant. 

Peauson.J.  The  answer  does  not  confess  the  equity 
aet  up  in  the  bill.  It  is  not  evasive,  but  is  a  fair  response 
to  all  the  allegations.  This  is  sufficient  to  dissolve  the 
injunction,  as  to  the  amount  of  the  disputed  payment. 
We  do  nft  express  any  opinion  as  to  the  disputed  facts,  as 
the  case  may  be  retained  and  brought  to  a  final  hearing. 

The  interlocutory  decree  should  be  reversed,  and  a  de- 
cree entered,  making  the  injunction  perpetual,  as  to  all 
damages  recovered  at  law  except  an  amount,  equal  to 
the  balance  claimed  by  the  defendant  to  be  still  due  upon 
the  mortgage  debt,  and  dissolving  the  injunction  as  to 
such  balance,  and  there  must  be  a  decree  against  the 
plaintiff  for  the  costs  in  this  Court. 

PcR  Curiam.  Ordered  to  be  certified  accordingly. 


CLAUDIUS  B.  WURELER  vs.  NATHAN  B.  TAYLOR  4-  AL. 

A  Court  of  Equity  noTor  ioterreros  io  behalf  of  a  mere  legal  demaodi  nutil 

tho  troditor  baa  tried  the  legal  remedtea  and  found  them  inefieclQal. 
Tl»a  caae  otBamhaui  v.  Hayfield^  1  Hawks  85,  cited  and  approved. 

Canso  removed  from  the  Court  of  Equity  of  Rowan 
County,  a:t  the  Spring  Term  1848. 
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It  appears  apon  the  bill,  that  the  defendaDt  Nathaa  B. 
Taylor  was  indebted  in  two  several  bonds  or  notes  to  one 
John  Murphey,  amounting  in  the  whole  to  #7000,  and 
(bat  the  plaintiff  and  one  Nathan  Ghaffin,  who  is  dead, 
were  his  sareties.    Judgments  were  obtained  and  exeou* 
tionsissaedy  and  the  plaintiff  alleges  he  has  paid  fSOOO 
upon  them,  the  balance  being  paid  by  the  estate  of  Ghaf- 
fin,  and  that  he  has  commenced  his  action  at  law  against 
the  defendant  N»  B.  Taylor,  to  recover  the  money  so  paid 
by  him,  which  is  still  pending.     The  bill  alleges  that  Na* 
than  B.  Taylor  has  frandulently  assigned  over  to  the  de- 
fendant, Moses  B,  Taylor,  all  his  property  of  every  kind, 
and  that  the  plaintiff  is  fearful  he  will  sell  the  same  and 
collect  the  debt  due  to  the  assignor,  and  that  both  of  them 
will  remove  beyond  the  jurisdiction  of  the  Gonrt,  so  that, 
if  he  recover  a  judgment  against  N.  B.  Taylor,  there  Will 
be  no  property  subject  to  an  execution,  and  he  will  be 
unable  to    procure  satisfaction  of  what   is  due  to  him. 
The  prayer  of  the  bill  is,  that  Moses  B.  Taylor  may  be  de* 
creed  a  trustee  for  the  said  N.  B.  Taylor,  and  may  be  de» 
creed  to  hold  the  property  and  debts  so  conveyed,  subject 
to  the  payment  of  such  sum  as  the  plaintiffs  shall  recover 
at  law  against  the  said  N.  B.  Taylor,  and  be  injoined,  fcc, 
and  that  the  other  defendants  be  injoined  from  paying  to 
N  B.  Taylor  what  they  owe  the  former. 

Boyden^  W^  J»  Alexander  and  H.  C.  Jones  for  the 
plaintiff. 

Osborne  and  Craige,  for  the  defendants. 

Nasu,  J.  It  is  apparent  upon  the  face  of  the  bill,  that 
it  cannot  be  sustained;  that,  in  this  stage  of  the  plaintiff's 
controversy  with  N.  B.  Taylor,  he  has  no  right  to  ask  the 
aid  of  this  Gourt.  His  allegation  is  that  he  has  paid  mo- 
ney for  and  on  account  of  the  defendant,  as  his  surety  to 
John  Murphey.  If  this  be  so,  he  has  a  clear  legal  remedy, 
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which  a  Court  of  common  law  is  fully  competent  to  en- 
force, and  it  is  only  after  he  has  established  his  claim  by 
the  judgment  of  such  Court,  that  he  can  claim  the  aid  of 
this,  either  to  make  his  execution  at  law  elTectual,  or  to 
give  him  a  decree  in  the  nature  of  an  execution.  A 
Court  of  Equity  never  interferes  in  behalf  of  a  mere  legal 
demand,  until  the  creditor  has  tried  the  legal  remedies 
and  found  them  inefTcctuaL  Rcnnbaut,  German  ^  Co.  v. 
Mayfield  ^*  Davis,  1  Hawks  85.  The  creditor  must 
reduce  his  debt  to  judgment,  and,  in  general,  take  out 
execution,  that  it  may  appear  by  demanding  property  of 
the  defendant  and  the  return  of  nulla  lona,  that  satisfae- 
tion  can  not  be  had  at  law.  In  this  case  the  plaintiff 
states,  that  he  has  sued  N.  B.  Taylor  at  law  for  this  debt« 
and  consequently,  in  the  shape  of  bail,  has  his  debt  as* 
sured  to  him.  The  application  is  not  to  call  in  the  aid  of 
the  Court  to  secure  property,  the  title  to  which  is  in  a  state 
of  controversy  at  law,  but  to  compel  the  defendant  to 
give  security  for  the  payment  of  what  may  be  found  due 
to  the  plaintiflT,  in  addition  to  that  which  he  has  already 
given  at  law.  The  recognition,  by  this  Court,  of  the 
principle  assumed  in  the  bill,  would  convert  it  into  a 
Conrt  of  common  law  jurisdiction  in  every  case,  where  a 
debtor  may  be  in  failing  circumstances  or  the  plaintiff 
may  have  fears,  just  or  not,  that  he  will  make  way  with 
his  property. 

The  bill  must  be  dismissed  with  costs,  including  a  solic- 
itor's fee  for  N.  B.  Taylor  and  the  administrator  Benja- 
min Taylor. 

Per  Curiam.  Bill  dismissed  with  costs. 
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ABSALOM  SHERRILL  vs.  ANDREW  H.  SHUFORD. 

A  Irastee  is  entitled  to  com  minions,  as  compensation  for  his  labor  in  manag- 
ing the  trust  committed  to  him,  though  no  provision  be  made  for  it  in  the 
deed  of  trust 

This  case  came  before  the  Court  upon  exceptions  to 
the  report  of  the  clerk,  to  whom  it  had  been  referred  at 
the  last  term.  It  is  necessary  to  state  only  the  ninth  ex- 
ception, as  the  others  related  entirely  to  matters  of  fact. 
The  ninth  exception  was,  that  the  Clerk  had  allowed  two 
and  an  half  per  cent  as  commissions  to  the  trustee,  when 
there  was  no  provision  in  the  deed  of  trust,  that  the  trus* 
tee  should  receive  any  compensation  for  his  services. 

Boyd^  and  Guion,  for  the  plaintiff. 

Alexander,  Craige  and  Iredell,  for  the  defendant. 

Nash,  J.  The  ninth  exception  is  overruled,  because  we 
think  a  trustee  is  entitled  to  commissions,  as  compensa* 
tion  for  his  labor  in  managing  the  trust  committed  to  him, 
though  no  provision  be  made  for  it  in  the  deed. 

Per  Curiam.  This  exception  overruled. 
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ROBERT  D.  ALEXANDER,  EK*a,  ^-c.  o«.  JOSEPH  N.  ALEXAN^ 

DER  i-  AL 

A  testator,  after  makiogr  other  deriaes  and  bequesta,  directed  aa  followe  •  <*It 
is  my  will  that  my  land  and  negroes  and  all  th^  tendut  of  my  frapmrtyt 
both  real  and  peroonal,  not  heretofore  expressly  willed,  be  pmt  la  SttlCf  at 
anch  credit  as  my  executors  may  think  proper ;  out  of  the  proceede  of 
which  eaUj  it  Is  my  will  that  all  my  just  debts  be  paid,  and  the  balance  or 
residue  of  said  money,  arising  from  such  sale*  after  paying  my  jnst  debts 
as  aforesaid,  I  allow  and  it  is  my  will  shall  be  equally  divided  among'*  A. 
B.  C."  ^c.  Held,  that  bonds  and  notes  due  to  the  testator,  were  not  to* 
eUded  ia  this  elaose,  as  not  being  the  ordinary  anbjeats  of  aaloi  and  thara 
being  no  geberal  residuary  clause,  the  amount  of  them  weat  to  the  next 
of  kin,  as  undisposed  of* 

The  casea  of  Fraeer  t.  Alexander,  2  Dev.  Eq.  34S,  and  Btadly  v.  Jonee^  d 
Ire.  Eq.  248,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Mecklen* 
burg  County,  at  November  Term  1847, 

In  the  year  1841,  William  Alexander,  of  Mecklenburg 
County,  made  bis  will,  duly  executed  to  pass  real  and  per- 
sonal property.  The  5th  clause  is  as  follows;  '*It  is  my 
will  that  my  land  and  negroes  and  all  the  residue  of  my 
property^  both  real  and  personal^  not  heretofore  express* 
]y  willed»6e  put  to  sale,  at  such  credit  as  my  executors 
may  think  proper :  out  of  the  proceeds  of  which  sale,  it  is 
my  will  that  all  my  just  debts  be  paid,  and  the  balance  or 
residue  of  said  money,  arising  from  such  sale,  after  paj'- 
ing  my  just  debts  as  aforesaid,  I  allow,  and  it  is  my  will, 
shall  be  equally  divided  between  my  three  daughters,  to 
wit,  Sjarah,  Isabella  and  Abigail,  and  as  my  sons  Joseph, 
Johni  William,  Robert  and  James,  have  heretofore  been 
provided  for,  as  well  as  my  daughters  Jane,  Elizabeth, 
Rebecca  and  Margaret,  I  have  left  them  nothing  in  this 
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my  last  will  and  tet tament"    At  the  time  of  the  testator's 

death,  besides  lands  and  negroes«  stoclc  and  other  personal 

properiyt  he  had  a  naraber  of  promissory  notes  on  various 

persons,  amounting  in  the  whole  to  twenty -eight  hundred 

dollars*    The  bill  is  filed  by  the  executor,  to  procure  the 

opinion  of  the  Court,  as  to  the  proper  construction  of  the 

above  devise.    The  defendants  are  the  children,  or  such 

as  represent  them,  and  next  of  kin  of  the  testator.    The 

defendants  Sarah  Alexander,  Calvin  S.  Wise,  administra* 

tor  of  his  wife  Isabella  Alexander,  and  James  Alexander, 

adminbtrator  of  bis  wife,  Abigail  Alexander,  by  their 

answer,  claim  the  proceeds  of  the  notes,  as  being  included 

in  the  6th  item  of  the  will,  and  passing  under  it,  and  the 

other  defendants  in  the  answer  claim,  that,  as  to  the  notes, 

the  testator  died  intestate,  and  the  proceeds  of  them  must 

be  divided  among  the  next  of  kin  of  William  B.  Alexan^ 

der,  as  in  a  case  of  intestacy* 

Osborne  and  /•  H.  Wilson,  for  the  plaintiffs. 
BaydeUf  Alexander  and  Bynum,  for  the  defendants. 

Nash  J.  The  question  submitfod  to  us  depends  upon 
the  proper  construction  of  the  6th  clause.  The  intention 
of  the  testator  is  always  to  be  carried  out,  when  it  can  be 
gathered  from  the  will  itself,  but  it  must  not  rest  in  sup- 
position or  surmises.  The  testator  must  not  only  have  a 
particular  intent,  but  must  express  that  intent  in  apt 
words,  in  words  sufficient  to  show  it.  The  terms  ''all  the 
residue  of  my  property  both  real  and  personal,  not  herein 
expressly  willed,"  &c.,  would  very  clearly  embrace  not 

only    the  notes  in  question,   but  also    such  money  as 
be   bad  in  possession  at   the   time  of  his   death,   and 

if  the  testator  had  devised  the  property  itself,  to  the 

three  legatees  mentioned  in  that  clause,  no  question 

could  be  made  as  to  their  right  under  the  will  to  it.    But 

be  has  not  so  done,  but  gives  to  them  the  proceeds  of 


«31  SUPREME  COURT. 


Alexander  va.  Alexander. 


the  property.  He  dirrcts  that  the  property,  embraoed 
in  that  claase,  should  be  put  to  sale  at  sooh  credit^  as 
my  executors  may  think  proper.  What  property  is  era* 
braced  in  this  clause?  Certainly  not  notes  or  money« 
but  such  property  as  was  usually  the  subject  of  sale. 
This  construction  is  made  evident  by  the  direction  to 
sell  on  a  credit.  If  the  notes  were  so  sold,  they  would 
produce  but  notes  or  bonds,  or  evidences  of  debts.  In  the 
case  Fraser  v.  Alexander,  2  Dev.  Eq.  348,  the  will  com- 
menced, '*as  to  what  worldly  substance,  it  has  pleased 
God  to  bless  me  with,  I  dispose  of  in  the  following  man* 
Dcr "  &c.  There  it  was  manifestly  the  intention  of  the 
testator  not  to  die  intestate,  as  to  any  of  his  property,  yet 
the  Court  decided  that  he  had  not  disposed  of  the  whole. 
In  the  opinion  delivered  by  the  Chief  Justice,  it  is  de- 
clared,that  the  1erms/*all  my  property/' could  not  embrace 
money  or  bonds,  if  the  testator  had  left  any,  because 
the  property  therchy  given  is  1o  be  sold  at  public  sale, 
which  is  altogether  inapplicable  to  money,  whether  due 
or  in  hand.  That  case  was  followed  by  that  of  Bradly 
V.  Jones,  2  Ire.  Eq.  218,  where  the  question  we  are  now 
considering  carire  directly  before  the  Court.  The  words 
of  the  wilUthere,  were,  **all  the  balance  of  my  estate,  that 
is  not  given  to  be  sold,  and  the  money  arising  from  the 
sale,"  &c.  At  the  time  of  the  death  of  the  testatrix,  she 
had  in  her  possession  specie  and  bank  notes.  The  Court 
decided  that  she  could  not  have  meant  the  latter,  but  on- 
ly such  property  as  was  usually  the  subject  of  sale.  It  is 
said,  however,  in  bc'hall  of  the  three  legatees  mentioned 
in  that  clause,  that  it  is  evident,  that  the  testator  did  not 
intend  to  die  intestate  as  to  any  of  his  property  ;  that  he 
intended  to  dispose  of  the  whole.  This  may  be  so,  and 
very  likely  was,  but,  in  seeking  for  bis  intention,  we 
must  net  pass  by  the  language  he  has  used.  If  we  do,  we 
nhall  mako  the  will,  and  not  expound  it.  The  intention  of 
the  testator  in  this  case,  for  that  purpose,  is  not  express- 
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ed  as  clearly  and  as  strong!}'  as  in  Bradly  v.  Jones.  There , 
tbeii,  coaid  be  no  doubt  of  such  intention,  and  yet  the 
Court  decide  he  died  intestate,  as  to  a  large  and  valuable 
portion  of  his  estate  mentioned  in  the  will. 

We  are  of  opinion,  that  the  notes  on  hand,  at  the  death 
of  the  testator,  did  not  pass  under  the  Cth  clause  of  the 
will,  they  not  being  mentioned  in  it  specifically,  and  there 
being  no  general  residuary  clause,  which  would  embrace 
them.  Therefore  they  must  be  distributed,  as  in  a  case 
of  intestacy. 

The  costs  must  be  paid  out  of  the  proceeds  of  the  notes. 

Pfii  CuKiAiff.  Decree  accordingly^ 


HENRY  A.  TROUTMAN  vs.  JACOB  TROUTMAN  ^  AL. 

A  bill  in  oqoity  for  the  racoDTeyaneo  of  a  tract  of  land,  for  which  tho  plain- 
tiff alleged  the  defendant  had  by  fraud  obtained  from  him  a  deed  of  traat, 
may  be  bonght  either  in  the  County  in  which  the  land  lies,  or  in  that  in 
which  either  of  the  parties  resides. 

Appeal  from  an  interlocutory  order,  of  the  Court  of 
Eqait}%  for  Cabarrus  County,  at  the  Fall  Term  1848, 
bis  Honor  Judge  Moorb  presiding. 

The  case  was  this.  The  defendant,  Canoy,  brought  an 
action  of  ejectment  against  the  plaintiff,  in  the  Superior 
Court  of  law  of  CHharrus  County,  for  a  tract  of  land  lying 
in  that  county,  and  recovered  judgment  therein.  The 
plaintiff  then  filed  this  biH  in  the  Court  of  Equity  for 
Cftbarriis^in  which  he  states  himself  to  be  of  that  county^ 
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and  one  of  the  defendants  to  be  of  Rowan,  and  the  other 
defendant,  Canoy,  to  be  of  Iredell.  The  bill  states,  that  a 
deed  of  trust  for  the  land  in  question  was  fraudulently  ob- 
tained from  the  plnintifTby  the  defendant,  Troutman,to 
secure  a  certain  debt  not  justly  due,  and,  by  a  fraudulent 
contrivance  between  the  two  defendants,  the  land  had 
been  unduly  and  unfairly  sold  and  conveyed  by  the  defen* 
d.antfTroutman,  to  the  defendant,  Canoy,  and  it  prays 
that  the  conveyances  may  be  declared  fraudulent,  and 
the  defendant,  Canoy,  be  decreed  to  rcconvey  the  premis* 
es  to  the  plaintiff,  and  that  both  of  the  defendants  may 
come  to  an  account  with  the  plaintiff. 

The  defendant,  Troutman,  answered;  but  Canoy  put  in  a 
plea  to  the  jurisdiction,  that,  at  the  filing  of  the  bill,  the 
plaintiff  and  the  defendants  did  not,  nor  did  either  of  them, 
reside  in  Cabarrus  Count}^  but  that  the  plaintiff  and  the 
defendant,  Troutman,  resided  in  Rowan  County,  and  the 
defendant,  Canoy,  resided  in  Iredell  Count}*.  The  plea 
was  set  down  for  argument  and  overruled.  Canoy,  by 
leave,  appealed. 

CraigCf  Thompson  and  Alexander  for  the  plaintiff*    . 
Osborne,  for  the  defendant. 

RuFFiN,  C.  J.  The  statutes  provide  in  whieh  particu- 
lar Superior  Courts  of  law  or  County  Courts,  actions  5hall 
be  brought,  but  there  is  no  such  provision  in  respect  to 
the  Courts  of  Equity.  The  Act  of  1782  gave  to  the 
Court  of  Equity  in  each  district  **all  the  powers  and  au* 
tborities  within  the  same,  that  the  Court  of  Chancery, 
which  was  formerly  held  under  the  colonial  government, 
used  and  exercised,  and  that  are  properly  incident  to 
such  a  Court,"  and  the  Act  of  1806  transferred  the  same 
jurisdiction  to  the  Courts  of  Equity,  thereby  established 
in  each  county.  According  to  the  terms  of  the  granti, 
taken  literallvt  each  cpurt  would  seem  to  b^ve  jar|s4icv 
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tion  over  all  persons,  wherever  resident,  upon  whom  pro- 
cess was  served,  and  without  regard  to  the  situation  of 
the  thing,  whieh  might  bo  the  subject  of  litigation,  inas* 
much  as  there  was  but  one  colonial  Court  and  its  juris- 
diction was  co-extensive  with  the  province.  But  the 
Court  is  not  aware,  that  the  provision  has  been  received 
in  that  broad  signification,  in  reference  to  the  territorial 
jarisdiclion  of  the  respective  counties,  but  only  as  to  the 
nature  of  the  rights,  cognizable  in  equity,  and  the  redress 
to  be  afforded  in  those  Courts.  It  has  never  been  under, 
stood,  that,  where  the  parties  live,  and  the  land,  for  ex-' 
ample,  lies  in  a  particular  County,  a  person  could  insti* 
f ute  a  suit  in  the  Court  of  a  county,  situate  in  another  ex« 
t'remity  of  the  State,  and  tliere  has  been  no  instance  of 
the  kind,  we  believe.  On  the  other  hand,  without  the  point 
having  been  brought  before  the  Courts,  as  far  as  we  are 
aware,  it  has  seemed  to  be  generally  considered,  that  the 
several  Courts  of  Equity  would,  as  between  themselves, 
follow,  in  the  main,  the  rule  of  the  statute,  dividing  tiie 
jurisdiction  between  the  several  Superior  Courts  of  law ; 
at  least,  as  far  as  the  residence  of  one  of  the  parties  in  a 
particular  county  confers  jurisdiction  on  the  Court  of  that 
county.  We  are  not  informed,  that,  unless  in  a  case  of 
land,  a  bill  has  ever  been  filed  in  a  county,  in  which  neither 
of  the  parties  resided  ;  nor  that  it  has  ever  been  doubted, 
that  a  bill  may  be  filed  in  a  county,  in  which  any  one  of 
the  parties  resides.  Then,  if  equity  is  to  follow  the  law 
upon  this  head,  it  would  appear,  that  a  bill  touching  the 
realty  must  be  local,  as  actions  ofejectment  and  trespass 
quare  clausum  fregit^  are.  That  is  certainly  not  true, 
however,  to  the  full  extent :  for,  while  an  action  of  eject- 
ment for  each  parcel  of  land  in  the  county  where  it  lies, 
is  authorised,  one  bill  will  lie  for  land  in  many  Counties 
or  even  for  a  conveyance  or  partition  of  land,  situate  in 
another  government,  as  the  jurisdiction  is  primarily  m 
personam*    Because  the  jurisdiction  is  of  that  character. 
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it  is  contended,  in  support  of  the  plea,  that  the  subject  be* 
log  land  cannot  aflTect  this  question.  It  must  be  yielded 
that  the  Cou.i*t  of  a  county  cannot  decree,  in  respect  o^ 
land,  merely  because  it  is  within  it,  and  without  process 
to  the  person.  Still,  in  regulating  the  jurisdiction  of  the 
several  Courts  of  Equity,  as  between  themselves,  when 
there  is  no  legislative  mandate,  it  is  very  proper  those 
Courts  should,  in  cases,  in  which  the  parties  are  person- 
ally  brought  in,  have  regard  to  the  conveniences  of 
the  suitors  and  witnesses  and  the  saving  of  expense,  and 
entertain  a  suit  respecting  land,  because  of  its  being  sit- 
uated within  the  eounty  ;  since,  most  frequently,  the  evi- 
dence of  identity,  of  fraud  in  the  conveyance,  of  the  pro- 
fits and  improvements,  is  to  be  drawn  from  the  neighbor- 
hood of  the  land.  Therefore  as  the  statute  is  silent  an 
the  subject,  and  the  Courts  of  Equity  are  under  the  ne« 
cessity  of  adjusting  their  jurisdiction  between  themselves, 
it  seems  to  be,  in  itself,  a  reasonable  ground  for  entertain- 
ing a  bill  that  it  is  brougl^t  in  respect  to  land,  lying  in  the 
county,  in  which  the  suit  is  instituted.  It  is  in  conform* 
ity,  alsOf  with  the  rule,  prescribed  by  the  statutes,  for  par- 
tition, either  in  the  Courts  of  law  or  equity.  We  do  not 
mean  to  say  that  the  bill  in  all  cases  must  be  filed  where 
the  land  lies,  for  no  doubt  it  may  be  filed  where  any  or 
either  of  the  parties  may  reside.  But  we  think  it  ought 
also  to.  be  allowable,  that  suit  may  be  brought  in  the 
county,  in  which  the  land  lies*  There  is  no  error  in  the 
interlocutory  decree  appealed  from,  and  it  must  be  so  cer« 
tified  to  the  Court  of  Equity  of  Cabarrus  County. 

F£R  Curiam;    Ordered  to  be  certified  accordingly. 
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The  basbaad  is  a  necessary  party  to  a  bill  filed  by  a  wife,  to  recover  slaTOii 
alleged  by  her  to  bare  been  oooTeyed  to  a  trustee  for  her  separate  asa. 

Caase  removed  from  the  Court  of  Equity  of  Yaooey 
CoQQty,  at  the  Spring  Term  1649. 

On  the  15th  of  September  1342,  Thomas  Shepherd  eon* 
veyed  to  Edward  Wilson  three  slaves  ''in  trust  for  Eliia- 
belh  Wilson,  the  mother  of  the  said  Edward*'  and  also  the 
sister  of  the  said  Thomas,  and  the  wife  of  George  Wilson, 
The  bill  was  filed  in  February  1843,  by  Elizabeth  Wil< 
son,  against  fklward  Wilson  and  George  A.  Greea>|fg^ 
and  Joseph  Wilson*  It  states,  that  the  p^SLiniiff^sJifuBh^nd 
George  Wilson,  had  abandoned  her  several  .years  before 
and  was  then  living  apart  from  her  and  ir:i  a  different 
County ;  and  that,  with  a  view  to  provide  a  comfortable 
support  for  her.  the  slaves  were  oonve}'e/irby  her  brother 
Thomas,  to  her  son,  Edward,  in  tru^^  for  her,  and  that 
Edward  accepted  the  conveyance/ 4nd  the  slaves  upoi» 
that  trust,  as  expressed  in  the  dee/S.  The  hill  then  charges 
that  Edward*  the  trustee,  refqkied  to  let  the  plaintiff  en*! 
joy  the  slaves,  and  had,  improperly  and  without  considera- 
tion, conveyed  some  of  them  to  the  two  other  defendants, 
and  kept  one^for  his  own  use.     The  prayer  is,  that  the- 
trust  may  be  d^Iar«d  to  be  to  the  separate  use  ot  the  plain* 
tiff,  and  that  aH  the  slaves  may  be  decreed  to  be  convey* 
ed  to  some  P*  person  upon  that  trust,  and  that  the  defen- 
dants m?y  respectively  account  to  the  plaintiff  for  the 
profit" 
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The  answers  of  the  several  defendants  set  up  contracts 
with  the  plaintiff  and  her  husband,  under  which  they  re- 
spectively claim  the  slaves  as  their  own,  discharged  of 
any  trust;  and  the  parties  proceeded  to  proofs  upon  tho 
matters  in  issue. 

N.  W.  TFooJ^n  for  the  plaintiff. 
Avery^  for  the  defendants. 

RuFnNi  C.  J«  It  is  not  necessary  to  make  any  observa* 
tion*  as  to  the  nature  of  the  trust*  created  by  the  bill  of 
Sflkle,  nor  upon  any  other  part  of  the  merits,  alleged  or 
established  in  the  pleadings  and  proofs,  as  there  is  a 
radical  defect  in  constituting  the  cause,  which  is  fatal  to 
the  bill.  It  is,  that  the  husband  of  the  plaintiff  is  not  a 
party  to  the  suit.  It  is  perfectly  settled,  that  a  married 
vroman  cannot,  by  herself,  institute  a  suit  against  any 
person*  Where  her  interest  is  not  separate  from  or  ad* 
vers^4o  the  marital  rights  of  the  husband,  he  is  a  neces« 
sary  par^y  with  her.  She  has  not  capacity  to  institute 
and  carry  ota  a  suit  for  herself,  in  any  case.  And  it  is  not 
allowed  to  aW  third  person,  officiously  to  assume  tho 
offioe  of  suing  tor  a  married  woman,  which,  properly  and 
legally,  belongs^athe  husband.  When,  indeed,  the  hus- 
band and  wife  havl^adverse  claims,  she  is,  from  neces« 
ally,  allowed  to  litigatW  the  right  with  him.  But,  even 
then,  she  cannot,  for  wai^t  of  capacity  to  conduct  it,  in- 
stitute a  suit  for  herself,  bha  it  must  be  done  for  her  by 
some  fit  and  responsible  peis^as  her  next  friend.  MiL 
Plead.  28.  Indeed,  in  the  preseilM;  case,  it  is  plain,  that 
the  interest  of  the  husband  is  directly  involved  in  the 
question,  whether  the  trust  can  be  construed  to  be  for  the 
separate  use  of  the  wife,  or  is  only  a  geneh^l  trust  for  her, 
and,  so,  subject  to  his  disposition.  For  that\  reason  he 
would  be  an  indispensable  party,  in  order  to  pnptect  his 
interest}  and  also  to  protect  the  defendants  from  ta^n  ac^ 
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countability  to  him  hereafter.  But,  upon  the  general 
groand*  before  mentioned^  the  bnsband  must  bo  a  party, 
either  with  his  wife  or  as  a  defendant. 

PsR  CuBiAH.    Bill  dismissed  with  costs,  to  be  paid  by- 
the  surety  in  the  prosecation  bond. 


ALFRED  GOODSON  v«.  AARON  GOODSON. 

A  guardian  ii  not  boand  to  have  the  money  ready  to  pay  hie  ward,  whea  he 
eomee  ef  age,  but  the  ward  is  boand  to  take  a  bond  in  dieehatige  of  the 
guardian,  which  the  latter  properly  took  and  baa  not  made  hie  own  by 
fraad  or  lachtM.  Such  a  bond  in  truth  belongi  to  the  ward,  juet  ae  much 
ai  a  gpecifio  chattel. 

Tbe  caeee  of  PoweU  v.  Jomt,  1  Ire.  Eq.  337,  and  Exitm  v.  Bewdeiff  4  Iroi. 
JCq.  381 9  cited  and  approTod. 

Caase  removed  from  the  Court  of  Equity  of  Lincoln 
Coanty,  at  the  Spring  Term  1849. 

The  bill  in  this  case  was  filed  in  September  1847,  for 
the  purpose  of  setting  aside  a  release,  obtained  by  the  de- 
fendant from  the  plaintiff,  and  for  an  account  against  the 
defendant,  as  the  plaintiff's  late  guardian,  and  payment 
of  the  sum,  which  may  be  found  due.  The  facts  are,  that 
the  plaintiff  was  entitled  to  the  sum  of  8544  15,  as  his 
distributive  share  of  the  estate  of  his  intestate  father, 
due  in  July  1840  ;  and  that  the  defendant,  as  the  plain- 
tiff's guardian,  received  from  the  father's  administratort 
on  the  1st  day  of  January  1841,  a  bond  for  that  sum,  made 
by  Robert  H.  Barton  and  Henry  FuUenwider,  and  paya* 


SBO  SUPREME  COUIIT. 

Goodson  o.  Goodion, 

Me  to  the  defendantt  as  guardian,  one  day  after  dale. 
The  interest  from  July  1840  to  January  1841,  was  paid 
to  the  defendant  in  cash,  and  the  bond  was  taken  by  tho 
administrators  from  the  obligors,  who  were  debtors  to  the 
estate,  by  a  previous  arrangement  between  the  adminis- 
trators and  the  defendanti  who  applied  to  them  to  pay; 
him  the  plaintiff's  distributive  share  in  a  good  bond,  paya- 
ble to  him  as  guardian,  rather  than  in   money.     At  that 
time, both  Fullenwider  and  Burton  were  in  possession  of 
large  estates,  and  were  considered  by  every  one  perfectly 
safe.    In  January  1842,  Burton  ofiered  to  pay  the  debt  to 
the  defendant,  in  the  presence  of  the  plain tiflT,  who  was 
then  within  a  month  or  two  of  full  age  ;  but  the  plaintifi* 
requested  the  other  parties  to  let  the  money  remain  at 
interest  as  it  was,  and  they  did  so.     Burton,  at  the  same 
tiaie,stated,  that,  if  further  security  was  desired,  he  would 
renew  the  bond  and  get  one  Hoke  to  hecoine  his  surety  ^ 
but  be  died  the  latter  end  of  February  following,  wttbout 
any  thing  further  having  been  done.     On  the   18ih  of 
March  1842,  (our  dnys  after  the  plaintifTcamc  of  age,  the 
defendant  went  to  the  plaintiff's  house  to  settle  with  him* 
The  plaintiff  declined  at  first,  in  consequence  of  his  being 
unwell  at  the  time,  but  the  defendant  urged  him  tosettlf*^ 
and  the  plaintiff  finally  consented  to  do  so.     The  defen* 
dant  then  paid  him  in  money  all  that  was  due  to  him,  ex^ 
cepl  the  amount  of  the  above  mentioned  bond,  and  pro- 
posed to  transfer  that  to  the  plaintiff  for  the    balance. 
The  plaintiff  objected  to  taking  it,-«nying  that  he  did  not 
like  to  receive  a  dead  man*s  bond.     But  the  defendant,  us 
alleged  in  the  bill  and  established  by  the  proofs,  sa'd  that 
if  he  would  take  the  bond,  Hoke,  who  had  become  the 
executor  of  Burton,  would  become  b(»und  for  it  as  surety; 
and,  thereupon,  the  plaintiff  received  the  money  and  bond 
without  endorsement,  and  executed  to  the  defendant  an 
acquittance  therefor  and  a  general  release  ofall  demanrls. 
It  torced  out  that  Burton  and  Fullenwider  were  insol- 
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Tent  at  the  time,  and  that  Hoke,  when  reqaest<>d  by  the 
plaintiflTand  defendant,  refased  to  become  bound  for  the 
debt*  The  plaintiff  then  brought  an  action  at  law  on  the 
bond,  bat  has  never  been  able  to  get  any  thing,  as  Fallen* 
wider  has  no  property,  and  Burton's  assets  have  been  tied 
up  by  a  suit  by  some  of  the  creditors  in  a  Court  of  Equity 
for  their  administration.  The  bill  charges  that,  in  factt 
both  Burton  and  Fulienwider  were  insolvent  in  1841,  and 
that  it  was  the  duty  of  the  defendant  to  have  collected 
the  moBey  and  especially  to  have  received  it»  when  offered 
by  Burton  in  1842,  and  that  the  bond  was  also  void,  by 
reason  of  an  usurious  agreement  of  the  defendant  with 
Fulienwider  for  indulgence,  and  it  insists  that  the  defea- 
dant  was  liable  to  make  good  the  bond  to  the  plaintiff, 
and  that  the  acquittance  and  release  were  unduly  ob« 
tained. 

The  answer  states,  that  the  defendant  considered  him* 
self  obliged  by  law  to  have  the  plaintiff's  estate  ready  for 
him  in  money,  when  he  should  come  of  age,  and,  in  con« 
formtty  to  what  he  thought  his  duty,  that  he  would  have 
collected  the  money  from  Burton,  as  he  might  in  January 
1642,  if  the  plaintiff  had  not  interposed  and  requested  him 
not  to  do  so.  The  defendant  states  that  the  administra- 
tors of  the  plaintiff's  father  selected  Burton  and  Fullen* 
wider,  as  the  best  out  of  debtors  to  the  estate,  to  the  a« 
mount  of  up  wards  of  95000,  and  that  no  men  were  con*  ' 
sidered  as  less  likely  to  become  insolvent  or  involved 
than  those ;  and,  indeed,  that  no  suspicion  of  their  sol* 
▼ency  was  entertained,  until  the  sale  of  Burton's  property 
by  his  executor  in  the  latter  part  of  April  1842 ;  but  that, 
on  the  contrary,  their  estates  were  so  ample,  and  their  in* 
dustry  and  prudence  were  deemed  so  exemplary,  as  to 
establish  a  credit,  on  which  they  could  have  borrowed  al« 
most  any  sum  of  money,  that  any  business  in  that  part  of 
the  country  could  have  required,  and  that  the  defendant 
believed  the  debt  perfectly  good  up  to  that  sale.    The  d^* 

R 


«4I  SUPRBMB  dOURT. 

— *^i— ■■  ■      ■  I      II       ■-  .        -  "I       I  I    IMi      Mil  ■      ■        —  I 

Gooctton  o.  Good^on. 

■■■■     mm^^mtmmmmm^mmmmt    It  ■<■■■■     ■■    ■  j       ■  i.. 

fendadt,  therefore,  avers,  that  he  acted  to  the  best  of  bis 
judgment  for  the  interest  of  his  ward,  in  receiving  the 
said  bond  for  his  distributive  share,  and  in  letting  it  re- 
main uncollected  in  accordance  virith  both  the  interest 
and  the  wishes  of  the  plaintiff;  and  denies  that  he  in- 
tended to  take,  or  did  take,  any  advantage  whatever  of 
the  plaintiff,  in  transferring  the  bond  to  him  as  part  of  bis 
estate  and  obtaining  the  release.  He  denies  positively 
any  agreement  at  any  time  for  the  payment  of  usurious 
interest  on  the  bond,  or  any  premium  for  indulgence  there* 
on  ;  and  avers,  that  his  sole  motive  for  becoming  guardian 
was  to  serve  the  plaintiff,  and  that  he  did  so  withoat  a 
view  to  his  own  advantage  and  did  not  even  charge  any 
commissions. 

The  answer  is  full}'  sustained  by  proofs,  as  to  the  prop«i 
erty  and  reputed  solvency  and  wealth  of  the  obligors,  and 
of  Mr.  Burton  in  particular,  until  the  death  of  that  person 
and  the  sale  of  his  effects  in  April  1842 ;  and  there  is  no 
evidence  in  support  of  the  charge  of  an  usurious  agree, 
ment 

Landers  and  Bcyden^  for  the  plaintiff. 

Guionf  Thompson  and  Craige,  for  the  defendant. 

RuFFiN,  C.  J.  From  the  circumstances,  under  which 
the  settlement  was  made  with  the  plaintiff,  just  after  he 
came  of  age,  and  when  he  was  sick,  and  without  advice, 
and  was  reluctant,  on  those  accounts,  to  enter  into  it, 
the  release  conld  not  stand  in  the  plaintiff's  way,  if  any 
undue  advantage  had  been  gained  therein  by  the  guardi- 
an. But  it  seems  to  the  Court,  that  putting  aside  the  set* 
tlcment  and  release,  the  plaintiff  is  not  entitled  to  any 
relief  upon  the  other  facts ;  as  the  money  was,  we  think, 
jionestly  and  properly  invested  by  the  defendant,  and, 
therefore  the  plaintiff  had  a  right  to  claim  the  bond,  as 
property,  and  so,  likewise^  the  defendant  had  a  rigbl  to 
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insiitv  that  the  plaiotiff  should  take  it  aa  bU  property^ 
Possibly,  if  there  were  no  statute  upon  the  subject,  it 
might  be  deemed  laches  in  a  guardian  to  let  money  lie  on 
the  personal  responsibility  of  the  debtors.    We  should, 
indeed,  rather  coDclude  otherwise,  in  the  state  of  our 
eoutttry,  where  there  are  so  few  opportunities  of  invest* 
flient  in  puMic  securities,  and  for  small  sums  on  mortgages 
on  real  estate.    But  the  Act  of  176d  puts  the  matter  at 
jreet,  by  making  it  the  duty  of  a  guardian  to  lend  the  sur« 
pins  money  of  the  ward  upon  bond  with  good  security, 
with  interest  payable  annually  or  compounded.    As  the 
guardian  is  a  trustee  merely,  he  is  entitled  to  all  the  pro^ 
teetion  of  trustees,  which  arises  from  obedience  to  the 
law  in  good  faith.    Therefore  the  ward  is  bound  to  take 
a  bond  in  discharge  of  the  guardian,  which  the  latter  prop* 
eriy  took  and  has  not  made  his  own  by  fraud  or  laches^ 
The  Court  has  said,  that  such  bonds,  in  truth,  belong  to 
the  ward ;  and  that,  although  they  are  negotiable,  one, 
who  takes  them  from  the  guardian  with  notice,  must  ao* 
count  for  them  to  the  ward.    Powell  v.  Jones.  1  Ire.  Eq* 
387,  Exum  v.  Bowden,  4  Ire.  Eq.  281.    It  follows,  that, 
in  equity,  the  guardian  is  entitled  to  transfer  the  bonds  to 
the  ward  in  satisfaction,  and  is  not  bound  to  pay  the  ward, 
in  money,  as  the  defendant  seoms,  by  mistake,  to  have 
supposed.    Indeed,  the  statute  expressly  provides,  that  the 
guardian  may  assign  any  uncollected  bonds  to  the  ward 
and  that  such  assignment  shall  be  a  discharge  pro  tanto. 
And  it  is  olear,  that  the  assignment  is  one,  that  will  en- 
able the  ward  to  collect  the  money  by  suit  in  his  own 
name,  and  not  to  charge  the  guardian  as  endorser ;  for 
the  same  section  provides,  that  the  guardian  shall  be 
liable  for  the  money,  only  when  the  borrowers  and  the 
sureties  are  likely  to  become  insolvent,  and  the  guardian 
shall  not  use  all  lawful  means  to  inforce  payment.    Tha 
Court*  therefore,  holds,  that  in  this  case  no  imposition  was 
liraotised  on  the  plaintifi^  in  inducing  him  to  discbarge 
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fais  guardian  upon  receiving  the  bond  in  questioff ;  for 
the  guardian  acted  bona  fide  and  rightly*  in  tairing 
the  bond  and  in  not  collecting  the  money,  since  the  debt- 
ors were  deemed  perfectly  good  up  to  the  time  when  be 
jparted  from  the  bond,  and  were  so  deemed,  not  only  by 
him,  but  by  the  plaintiff,  and  the  whole  community,  with* 
out  a  single  exception,  as  faras  appears.  It  is  purely  a 
question  of  loss  between  two  innocent  persons ;  andstire* 
]y  the  guardian,  who  would  not  be  allowed  to  make  a 
profit  for  himself,  and  acted  on  behalf  and  for  the  benefit 
of  the  plaintiflT,  ought  not  to  bear  the  loss;  but  it  moft 
rest  with  the  plaintiff,  as  the  .equitable  owner  of  the  bond. 

Pn  CvKiAM«  The  bill  dismissed  with  coett. 


ELIZABETH  BRADSHAW  f  AL.  V9,  SIMPSON  4*  AL. 

As  adminwtntor  haf  ft  right  U>  00II  tb«  notoi  ^f  bb  iiite«tftt«,  and  the  mm 
fact  of  ■clIiDg  18  DO  breaeh  of  traat. 

But  if  a  purchaser  taliea  notes  from  an  admiuistrator,  belougiojr  to  bis  intei* 
tate's  estate,  in  satisfaction  of  the  administrator's  individual  debCi  or*  iff 
otherwise,  be  baa  aetaal  notice  of  a  dishonest  Intention  and  parpoee  oa  tha 
pan  of  the  administrator  to  miasapply  the  funds,  the  porobaser  is  liable  to 

.   the  perooBs  entitled  in  equity  to  the  notea 

The  oftse  of  Tyrrell  y.  Morris  1  Dev.  ^  Bat.  Eq.  159,  and  Chray  v.  Aarm* 
utead,  I  Ire.  Eq  74,  cited  and  approved. 

The  Bill  of  the  complainants  sets  forth  that  they  are  the 
next  of  kin  of  one  James  Bradshaw,  who  died  intestate 
in  February  1840 :  that  administration  on  his  estate  was 
afterwards  granted  to  the  defendant|Fa1lenwider,«id  to 
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John Bradshaw:  that,  in  April  1840,  tbeymadea  sale  of  tha 
ettate,  and  among  other  tbingfl  of  foar  negroes,  one  to 
Dr.  Hooter  for  the  sam  of  eight  handred  and  ninety  dot* 
lam*  ene  to  Thomas  Sbuford  for  eight  handred  and  nine* 
ty  dollars,  one  to  Ephraim  Brevard  for  six  hundred  doN 
lars  and  one  to  Franklin  Rhinehardt  for  three  hundred 
and  fourteen  dollars :  that  these  respective  purchasers 
gave  their  notes  severally  with  surety  to  the  said  admin* 
istrators,  payable  six  months  after  the  said  first  day  of 
ApriUeaoh  for  the  amount  for  which  he  was  bound  :  that 
the  defendant,  Fullenwider,  as  administrator,  took  the  said 
bonds  into  his  possession  and  shortly  afterwards  sold  them 
at  a  discount  to  the  defendant,  Samuel  P.  Simpson,  for 
the  purpose  of  paying  his  individual  debts :  that  the  said 
Samuel  well  knew  and  had  full  notice  that  the  said  notes 
belonged  to  the  estate  of  the  said  Jonas  Bradshaw,  and 
that  the  proceeds  of  the  sale  were  to  be  applied  to  the 
individual  use  of  the  said  Fullenwider :  that  soon  there* 
after,  the  said  Samuel  transferred  the  said  bonds  to  the 
defendant  Jacob  Ramsour,  and  that  the  said  Ramsour  was 
fully  apprized  how  and  in  what  manner  the  said  defendant, 
Simpson,  had  traded  for  the  said  bonds,  and  knew  well 
that  Aey  belonged  to  the  estate  of  the  said  Jonas,  and» 
before  his  purchase  from  Simpson,  knew  also  that  the 
proceeds  of  the  sale  to  Simpson  went  to  the  individual 
use  of  the  said  Fullenwider.  The  bill  also  states,  that 
theiMiid  Fullenwider  is  utterly  insolvent  The  bill  further 
stated,  that  the  oo«administrator»  John  Bradshaw,  who  is 
one  of  the  plaintiffs,  never  countenanced  nor  assented  to 
the  said  transactions,  and  it  prayed  that  the  said  bonds 
should  be  delivered  up  to  the  plaintiffs  or  that  the  defen 
dants  should  pay  them  the  amount  thereof  and  interest. 
An  amended  bill  further  stated,  that,  besides  these  ne« 
groes,  the  estate  of  the  said  Jonas,  after  paying  all  the 
debtSy  was  worth  a  large  amount  of  money,  most  of  which 
eame  to  the  hands  cf  the  defendant^  Fullenwider,  and  had. 
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never  been  aeoounted  for»  and  sopie  of  the  dittribaieet 
had  received  the  full  amount  of  their  shares  aod  others 
had  received  nothing* 

Samuel  P.  Simpson  and  Jacob  Rarosour  in  a  joint  and 
several  answer  admit  the  administration  on  the  estate  of 
Jonas  Bradsbaw  by  FuUen wider  and  John  Bradsbaw.and 
that  the  bonds  stated  in  the  bill  were  taken  on  the  sale  of 
the  negroes  belonging  to  the  said  estate  and  were  made 
payable  to  the  said  administrators ;  and  Samuel  P«  Simp* 
son  for  himself  says,  that  he  purchased  the  bond  of  Frank* 
lin  Rbinehart  from  the  defendant,  FuUenwider,  at  a  dis- 
count of  fifteen  per  center  thereabouts  aod  paid  for  it  in 
cash ;  as  to  the  other  bonds>  be  hath  no  knowledge  how, 
when  or  where  he  obtained  them  from  Fullenwider»  niif 
does  he  recollect  that  they  were  received  from  FuUen* 
wider  for  a  debt  to  him  from  Fullenwider  individually, 
nor  does  he  recollect  what  be  paid  for  them*  These  de- 
fend^pts  both  admit  that  the  bonds  of  Hunter,  Brevard 
and  Sbuford,  were  transferred  from  Simpson  to  the  other 
defendant,  Ramsoor,  and  aver  that  no  discount  was  taken 
on  this  transfer  and  that  it  was  for  a  valuable  ooosidera» 
tion.  They  admit  that  the  bonds  have  been  colleeted» 
They  further  say,  that,  at  the  time  the  said  transfers  were 
made,  they  fully  believed  that  Fullenwider  had  a  perfect 
right  to  dispose  of  the  said  bonds,  and  that,  by  receiving 
them,  they  incurred  no  responsibility  to  the  next  of  kin  of 
the  said  Jonas  Bradsbaw.  They  further  allege  that  Ful* 
len  wider  has  secured,  by  a  deed  of  trust,  the  payment  of 
all  he  may  owe  to  the  estate  of  the  said  Bradshaw.  They 
deny  all  fraud,  &c.i  and  pray  to  be  dismissed,  dz;c« 

Replication  was  filed  to  the  answers,  proofs  taken,  and 
the  cause,  being  set  for  hearing,  was  transmitted  to 
this  Court. 

B^nunit  Avery  and  Lander*^  for  the  plaintiffs* 
Grifton,  for  the  defendants. 
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'  Pearson,  J.    An  administrator  has  the  right  to  sell  the 
notes  of  his  intestate.    The  pnrchaser  is  under  no  legal 
obligation  to  see  te  the  applioation  of  the  purchase  money. 
But  althongh  the  exigencies  of  estates  sometimes  make 
it  expedient  to  sell  notes,  it  is  rarely  ever  the  casot  and 
such  dealings  are  looked  upon  with  suspicion,  and,  when 
permitted  to  stand,  it  is  not  because  Courts  are  satisfied, 
that  the  parties  have  acted  honestly,  but  because  their 
dishonesty  cannot  be  proven.    As  an  administrator  has 
the  right  of  property,  and,  of  course,  the  right  to  sell,  the 
mere  fact  of  selling  is  no  breach  of  trust,  and  a  purchaser 
cannot  be  liable  without  actual  notice,  that  the  adminis- 
trator intended  to  use  the  funds  for  his  own  purposesii 
The  case  of  most  frequent  occurrence  is,  when  the  pur* 
efaaser  receives  the  funds  in  satisfaction  of  an  individual 
debt  of  the  administrator,  so  as  not  merely  to  have  no* 
iice,  but  to  be  a  participator  in  the  guilt.    This  latter  oit^ 
cumstance,  however,  is  not  necessary.    It  is  sufficient,  if 
the  purchaser  has  actual  notice  of  a  dishonest  intent  and 
purpose  to  mis*apply  the  funds.     Tyrrell  v.  Morris^  1  Dev» 
it  Bat.  Eq.  550.    Gray  v.  Armisteadf  decided  at  the  last 
June  term.    The  defendant,  Simpson,  swears,  that  he 
purchased  the  note  of  Rhinehart,  and  paid  for  it  in  easbt 
deducting  15  per  cent.     There  is  no  proof  that  he  had  ao^ 
tnal  notice  of  a  particular  dishonest  intent  on  the  part  of 
the  administrator,  and,  although  the  fact,  that  an  adminia- 
trator  proposes  to  sell  ^  good  sale  note  at  a  discount  of  15 
per  cent,  will  most  usually  put  honest  dealers  upon  in* 
qniry,  this  constructive  notice  is  not  sufficient.    In  this  a 
purchaser  from  an  administrator  stands  on  higher  ground 
than  a  purchaser  from  a  trustee,  who  has  no  right  to  sell, 
and  when  the  mere  fact  of  selling  is  a  breach  of  trust. 
For  these  reasons  the  plaintiff  cannot  have  relief,  as  to 
the  amount  of  the  note  of  Rhinehart.    Simpson  does  not 
allege,  that  he  is  a  purchaser  of  the  other  three  notes, 
but  merely  makes  the  general  assertion,  that  he  is  unable 
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to  recollect  how,  when  or  where  be  got  them  from  Faliea- 
wider.    As  he  does  not  allege  himself  to  be  a  purchaser 
he  must  be  looked  upon  as  a  volunteer,  holding  in  trust 
for  the  persons  entitled,  and  the  plaintiffs  are  entitled  to 
a  decree  against  him  for  the  amount  of  those  three  notes 
and  interest  with  costs.    There  is  no  proof  of  the  allega* 
tion*  that  John  Bradsbaw,  one  of  the  plaintiffs,  who  is  a 
co-administrator  with  Fullenwider,  was  privy  and  con- 
tented to  the  mis*application  of  the  funds,  nor  is  there  any 
Boggpstien,  that  the  sum  realized  from  the  deed  of  trust, 
made  by  Fullenwider,  reduced  the  amount  of  bis  defaica* 
tion,  so  that  it  does  not  exceed  the  amount  of  the  notes 
for  which  Simpson  is  liable.    If  the  amount  has  been  re- 
duced below  the  amount  of  the  notes  and  interest,  Simp^ 
son  can  have  the  benefit  of  that  fact,  upon  taking  the  ao« 
count.     But  there  is  proof  that  some  of  the  distributee^ 
have  received  from  John  Bradsbaw,  the  co-administratovs 
A  part  or  the  whole  of  their  shares  of  the  estate.    This  is 
no  ground  of  defence  for  Simpson,  for  the  plaintiff,  John 
Bradsbaw,  has  an  equity  to  be  substituted  and  receive 
the  amounts  so  paid  by  him ;  but  it  may  render  it  neces* 
sary  for  the  plaintiffs  to  have  an  account  among  them* 
selves,  so  ns  to  ascertain  the  sums  they  are  respectively 
c  ntitled  to,  out  of  the  amount  decreed  against  Simpton* 
In  the  mean  time  the  fund  must  be  paid  into  the  master*s 
office,'and  an  execution  will  issue  therefor  in  the  name  of 
John  Bradsbaw.    The  defendant,  Ramsoor,  is  not  fixed 
with   notice;  he  swears  he  purchased  the  notes  from 
Sin^pson  for  a  full  and  fair  consideration,  after  Simpison 
obtained  them  from  Follenwider.    The  bill  must  be  dis- 
missed  as  to  him  with  costs.   The  defendant,  Fullenwider, 
is  admitted  to  be  insolvent.    He  is  primarily  liable,  and 
cither  party  may  hereafter  move  for  a  decree  against  him. 

Per  Curiam.  Decreed  accordingly. 
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A  Ctert  •r  l^Bfiy  luw  DO  rifht  tofiUnp  aUank  in  »  will,  or  to  ntHmn^ 
^iMtt,  wUoli  H  «■  aDofid  wm  originally  in  tho  will,  bat  wu  frftodalontlf 
obliterated  by  the  eiecator  or  lone  other  person,  before  the  probate* 
The  Conn  of  Equity  must  take  the  will,  ai  it  is  certified  from  the  Conrt 
of  pronto. 

A  fesinlor  deviied  tho  land  on  wbioh  bo  lived  and  anothnr  trant  to  fab  wUk 
ip  Ise,  and  one  eixtb  pari  of  bio  nnwUled  nof  roeo»  tho  whole  to  be  .ofoallj 

*  divided  beiween  her  and  five  of  his  six  children,  and  "also  two  beds,  her 
boreaa,  (^c  )  the  wagon  and  gear,  and  the"  (here  there  was  a  blank.) 
'*(en  head  of  hogs"  (I'c.)  '*which  shall  belong  to  her  a»  her  own  property.** 
Ho  then  devises  property  to  bis  two  sons,  to  his  two  grandsons  and  totww 

•  dnvghters.  He  then  devises^  by  distinct  olanoeo,  seroral  tmisia  of  Innd 
.  mU  all  other  property,  not  willed,  <Ho  be  sold/*  and  the  money  to  bo  di- 
vided as  hereinafter  directed."  And  afterwards  comes  the  following  dis« 
position,  **lt  is  my  farther  will,  that  after  all  my  jast  debts  be  paid,  and 
the  money  willed,  the  balanee  to  be  divided  among  all  hotra**  By  a  e*» 
StH  bo  snbseqnencly  provides,  that  *'if  my  wife  shonld  bn  pcofMni  noddb 
lioamd  of  a  child,  ih%t  child  shall  have  a  negro  named  Creeey«  and 
farther  shall  be  heir  with  my  children  in  the  division  and  distribution  of 
my  estate."  Held,  that  the  widow  was  not  entitled  to  any  part  of  thn 
proceeds  of  the  property  directed  to  bo  sold,  bat  that  tho  tastator  latonitd 
by  tho  word  ^honsi"  only  his  cbildrott  and  ffmad««iyidi«» 

Cause  removed  from  the  Court  of  Equity  of  Rowan 
County,  at  the  Fall  Term  1848. 

George  Miller  made  bis  will  in  July  1848,  and  thereby 
ilevised  ibe  laud,  on  wbieh  be  lived»  and  another  traot,to 
ills  wife  in  fee,  and  one  sixth  part  of  his  unwilled  negroes, 
the  whole  to  be  equally  divided  between  her  and  five  of 
bis  six  children,  and  also, ''two  beds,  her  bureau,  the  house* 
clock,  six  chairs,  the  cupboard  and  all  that  is  iq  it,  and 
All  the  kitchen  furniture,  two  horses  her  ohoica,  four  head 
or  cattle  her  choiee,tho  wagoa  and  gear,  aad  the      _ 
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,  tsn  head  of  bogs,  200  lbs.  of  bacoD,  200 

basbels  of  corn,  50  bashels  of  wheat*  one  sack  of  salt^and 
one  table,  which  shall  belong  to  her  as  her  own  property." 
He  then  gives  to  two  of  bis  sons  a  tract  of  land,  and  to 
two  grandsons,  the  sons  of  a  deceased  son,  9250  eftoh 
'^for  their  land,"  and  to  his  daughter  Sophia  a  ntgro  girl 
named  Emmeline,  and  to  his  daughter  Polly  a  legacy  in 
mon^y,  instead  of  negroes,  as  she  did  not  wish  to  have 
negroes*  He,  then,  by  distinct  clanses.  devises  several 
tracts  of  land  and  other  properly,  not  willed,  *Mo  be  sold" 
and  the  money  to  be  divided  as  hereafter  directed*  And 
afterwards  comes  the  following  disposition ;  *it  is  my 
further  will,  that  after  all  my  just  debts  be  paid,  and  the 
money  willed,  the  balance  be  divided  among  all  my  heirs," 
By  a  codicil,  of  the  28th  of  September  1645,  the  testator 
provides,  that  '*if  my  wife  should  be  pregnant  and  deUv« 
«red  of  a  child,  that  child  shall  have  a  negro  girl  named 
€reecy,  Htid  further  shall  be  heir  with  my  children  in  the 
division  and  distribution  of  my  estate.*'  After  the  death 
of  the  testator,  the  will  was  proved,  in  November  1845,  by 
the  defendant  Paul  Miller,  in  the  form  and  with  the  blank 
B8  above  set  forth,  the  said  Paul  being  one  of  the  sons  of 
tlie  testator  ;  and  he  delivered  to  the  widow  her  share  of 
4hQ  negroes  and  the  specific  articles  bequeathed  to  her, 
as  above  mentioned,  and  look  her  acquittance  in  full  for 
the  property  bequeathed  to  her  in  her  late  husband's 
will.  '        " 

The  present  bill  is  filed  by  the  widow  and  her  after-ta* 
ken  husband,  egainst  the  executor  and  the  other  childrea 
of  the  testator,  and  states,  that  the  blank,  now  appearing 
In  the  will,  was  originally  filled  with  the  words  ^'carriago 
and  harness,"  and  that  the  executor,  or  some  other  person 
Yraudnlently  obliterated  these  words,  and  procured  the 
probate  of  the  will  without  them,  of  which  the  widow  li«d 
no  notice  when  she  gave  the  acquittance  ;  and,  in  conse« 
quence  of  her  ignorance  thereof^  she  was  indticed  to  pur* 
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diase  the  carriage  and  harness  at  the  execator*s  sale  at 
the  price  orftl35h  The  bill  also  states,  that  the  testator 
left  considerable  sams  due  to  him  on  bonds  and  notes,  and 
that  the  produce  of  the  lands  and  other  things,  directed 
to  be  sold,  amounted  to  a  considerable  sum.  And  it  prays, 
tbat  it  may  be  declared,  that  the  words  '^carriage  and 
harness"  originally  formed  part  of  the  will,  and  that  they 
were  fraudulently  obliterated  by  the  defendant  Paul  and 
others,  or  one  of  them,  and  that  the  plaintiffs  are  therefore 
entitled  to  the  carriage  and  harness  under  the  will,  as  if 
it  had  been  duly  proved  with  those  words  in  it ;  and,  fur- 
Iher,  that  the  executor  should  come  to  a  general  account 
of  the  estate,  and  pay  the  widow  an  equal  share  with  the 
children  of  the  residue^ 

Craigej  tor  the  plalntiflfs. 
Boydenf  for  the  defendants* 

RuFFiir  C.  J.  The  bill  cannot  be  sustained  in  either 
aspect  of  it.  As  to  the  alleged  alteration  in  the  will, 
the  Court  of  Equity  has  no  jurisdiction,  but  it  belongs 
exclusively  ta  the  Court  of  Probate  ;  which  latter  Court 
alone  has  power  to  determine  the  question,  what  is  a 
will  of  personalty,  and  which  is  the  will  of  the  testator^ 
and,  consequently,  to  authenticate  it  to  all  other  Courts* 
The  seal  of  the  Court  of  probate  is,  therefore,  evidence, 
tluit  the  paper,  in  the  terms  certified,  is  the  testament  of  the 
deceased,  and  no  suggestion  can  be  heard,  that  any  part 
has  been  added  to,  or  left  out  of,  the  instrument.  Bac, 
Ah*  Executors^  E.  I.  The  province  of  the  Court  of  Equity 
extends  only  to  the  construction  of  the  will,  as  it  is  sent 
from  the  Court  of  probate. 

Upon  the  constructionof  this  will,  there  seems  no  doabt» 
Upon  the  original  will,  by  itself,  the  intention  would  ap- 
pear to  have  been,  to  give  the  residue  to  the  children  and 
grand-children,  under  the  description  of  ^'all  heirs."    For 
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the  provision  for  the  wife  was  se  much  more  ample  in  ^ 
land,  a  full  share  of  the  negroes  and  in  other  specific  ar« 
liclesythat  it  could  hardly  be  supposed  the  testator  in* 
tended,  under  those  terms,  to  let  her  into  the  residae  equal- 
ly with  the  children,  for  whom  he  made  a  much  less 
specific  or  pecuniary  provision  in  the  previous  part  of  the 
will.  But  whatever  doubt  there  might  be,  if  there  were 
nothing  but  the  original  will  to  guide,  the  point  is  ron* 
dered  plain  by  the  codicil,  in  which,  while  making  pro« 
visions  for  a  posthumous  child,  should  there  be  one,  be' 
gives  it  a  particular  negro,  and  then  says,  ''that  child 
shall  be  heir  with  my  children  in  the  division  and  distri- 
bution of  my  estate  :**  which  clearly  refers  to  the  residua- 
ry clause  and  shews  that  he  used  the  term  ''heirs"  there* 
as  descriptive  of  his  children  and  their  issue,  all  of  whom 
be  bad  mentioned  in  the  previous  clauses  of  the  will. 
Had  it  been  the  testator's  meaning,  that  his  wife  should 
take  a  part  of  the  residue,  he  would  have  mentioned  her 
again  in  the  codicil,  as  one,  with  whom  the  after  born 
child  should  be  heir^  as  well  as  with  the  children.  As  he- 
did  not,  ihe  inference  is,  that,  as  mentioned  in  the  codioii, 
the  children  were  to  take  the  residue,  and  that,  if  another 
ahonld  be  born,  such  child  should  come  in  with  the 

CfBlLDREK. 

Per  Curiam.  Bill  dismissed  with  costs. 
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A.  made  an  entry  lOTagne  in  lU  detcription,  that  no  one  conid  tell  what 
land  it  covered.  Afterwards  B.  made  an  entry  definite  in  He  deeeriptiott. 
A.,  having  fntl  notlee  of  this  entry»  eaiieea  a  emrey  to  be  made  of  bli  en- 
try  hy  which  be  incindee  the  land  entered  by  B^  but  to  do  eo  he  ii  oblifsd 
to  ran  two  milee  in  length  and  but  a  few  yards  in  width,  and  passing  over 
several  granted  lands,  and  upon  eueh  sarvey  obtains  a  grant,  before  B  ob- 
tains his.  Held,  that  under  these  cireumstancee  A.  is  to  be  looked  upon 
is  the  oame  light  as  a  junior  entereri  with  notice  of  a  prior  catty  of  U.g 
•nd  that  B.'s  title  is  preferable » and  he  has  a  right  to  a  decree  compeUing . 
A.  to  make  him  a  conveyance  and  for  profits,  4*0. 

Before  B.  discovered  that  the  land  heenteredi  includiog  a  rock  quarry,  was 
Taeant,  he  had  agreed  to  purchase  partof  a  tract  of  land,  which  A.  ohiinie# 
fl^m  C.  and  which  wae  snppoeed  to  Inolode  the  rock  quarry,  hut  hi  tkm 
•gieement  the  rook  quarry  wae  reaerved  to  A.  Held^  that  Uiis  formed  n« 
reason  In  Equity  why  B.  should  not  enter  the  rock  quarry,  when  he  found 
it  to  be  vacant. 

The  cases  of  Plemmon$  v  Fore,  S  Ire.  Rq.  313,  JohnUon  v.  Skelton,  4  Ii%* 
Eq  85,  and  JCenlen  v.  Cobb,  1  Dev.  Eq.  439,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Henderson 
Coonty,  at  the  Spring  Term  (849. 

On  the  17th  of  January,  1838,  the  plaintiff  made  an 
entry  of  Taeant  land  "lyii^g  on  the  north  side  of  GJear 
Creek  in  Buncombe  County,  adjoining  the  lands  of  EUU 
monsoUt  the  said  Greorge  Allen  and  Edward  Sbipman«  ant) 
running  so  as  to  include  the  rock  qnarry,"  and  afterwards 
had  a  survey  and  obtained  a  grant  for  nineteen  acres,  in* 
elndnig  the  quarry,  dated  December  dO,-  1 63d.  On  the 
19tb  day  of  November,  1838,  the  defendant  obtained  a 
grant  for  95  aores  and  79  poles,  purporting  to  be  issued 
On  an  entry  made  January  7th  1831,  and  surveyed  on  the 
lOtb  of  November  1838,  wbieh  includes  the  land  granted, 
as  above,  to  the  plaintiff*    The  bill  states,  that,  a  few 
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days  after  the  plaintiff  made  his  entry,  he  informed  th& 
defendant,  that  he  had  made  it  and  that  it  included  the 
quarry,  and  that  the  defendant  had  full  knowledge,  that 
the  plaintiflThad  caused  his  survey  to  be  made  and  it  in* 
eluded  the  rock  quarry,  which  was  a  notorious  place  well 
known  fo  the  defendant  and  the  people  of  the  neighbor- 
hood  generally.    The  bill  further  states,  that,  before  tha.t 
time,  the  defendant  had  claimed  the  said  rock  quarry,  un- 
der a  conveyance  made  to  him  of  a  tract  of  land  by  one 
Edward  Shipman,  which  was  supposed  to  include  it ;  and 
the  plaintiff  discovered  that  the  same  was  not  within  the- 
lines  of  the  land  granted  to  Shipman  and  by  him  sofd  to 
the  defendant,  and  then  he  made  his  entry,  and  communi- 
cated it  to  the  defendant,  as  before  mentioned  ;  and  th»t, 
thereupon,  and  with  a  view  to  defeat  the  plaintiff  of  his 
entrj',  and  after  the  plaintiff's  survey,  the  defendant  had 
an  entry,  which  he  had  made  in  18S1  for  150  acres,,  of 
which  the  beginning  corner  was  in  the  mountains  at  the 
distance  of  two  miles  from  the  quarry,  and  which  was 
vague  in  its  terms,  so  surveyed  as  to  include  the  quarry 
and  the  other  land  granted  to  the  plaintiff^  and  that,  ia 
order  to  do  so,  the  defendant  was  obliged  to  pass  directly 
through  four  tracts  of  granted  land  and  to  make  his  tract 
180  poles  in  length,  while,  for  nearly  the  whole  length,  it 
is  only  a  few  yards  wide.     The  bill  charges^  that,  in  truth, 
the  defendant  had  no  intention,  at  the  time  be  made  his 
entry,  to  include  therein  any  of  the  land  granted  to  the 
plaintiff,  or  any  of  the  intermediate  granted  land,  and 
that,  when  he  found  the  conveyance  from  Shipman  did 
not  cover  the  quarry,  he  had  it  surveyed  in  the  forip  he 
did,  for  the  sole  purpose  of  defeating  the  plaintiff's  special 
entry  and  survey.    The  bill  further  states,  that  the  de« 
fcndant  had  brought  an  action  of  trespass  againsi  tbe 
plaintiff,  (or  taking  stone  from  the  quarry,  and  had  re* 
covered  therein.    The  prayer  is,  that  the  defendant  may 
be  declared  a,  trustee  for  the  plaintiff*  as  to  so  muck  $^ 
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the  land  as  was  entered  by  and  granted  to  the  plaintiflT, 
and  be  decreed  to  convey  the  same  to  him,  and  to  repay 
the  damages  and  costs  recovered  from  the  plaintiff,  and 
to  cotne  to  an  account  for  profits,  otherwise  made  by  him* 
The  answer  states,  that  on  the  25th  of  October,  1631, 
Shipman  conveyed  to  the  defendant  a  tract  of  land,  coa« 
taining  265  acres,  by  metes  and  bounds,  which  the  parties 
believed  covered  the  quarry,  which  is  the  subject  of  dis* 
pute  ;  and  that,  on  the  22nd  of  November,  1S34,  the  de« 
fendant  contracted  to  sell  the  same  land  to  the  plaintiff 
(reserving  the  quarry)  at  the  price  of  $400  in  annual  in* 
stalments  of  8100,  and  to  convey  the  same  in  fee  upon  the 
payment  of  the  purchase  money,  of  which  the  last  install 
ment  fell  due  December  25th,  1839,  and  that  they  entered 
into  written  articles  to  that  effect,  in  which  the  defendant 
obliged  himself  to  convey  the  said  land  by  the  description 
specified  in  the  deed  of  Shipman  to  him,  expressly,  how« 
ever,  ^'excepting  and  reserving  to  himself  and  his  heirs  and 
assigns  ten  acres  out  of  said  land,  lying  on  the  South* 
west  part  of  said  tract,  incliding  the  rock  qnarry  in  the 
centre  of  a  square,  with  the  right  of  way  through  said 
land  to  pass  to  and   from  the  said  quarry."    The  deed 
from  Shipman  and  the  articles  with  the  plaintiff  are  exhibi- 
ted, and  agree  with  the  statements  of  their  contents  in  the 
answer.    The  answer  admits,  that  the  plaintiff  informed 
the  defendant,  in  February  1838,  that  the  plaintiff  had 
ascertained  by  a  survey,  that  the  Shipman  deed  did  not 
include  the  quarry,  and  that   he  had  entered  it ;  and  it 
-states,  that  the  defendant  did  not  know,  whether  it  was 
in  fact  vacant  or  included  in  the  Shipman  tract,  and  that 
he  determined,  with  the  intention  of  protecting  his  own 
rights  and  out  of  abundant  caution,  to  guard  against  a 
fraud  on  himself  by  the  plaintiff  in  defeating  his  claim  to 
the  quarry,  thus  agreed  to  be  reserved,  to  have  the  quarry 
inclttdeid  in  a  survey  and  grant  upon  an  entry  he  bad 
made  in  1831,  which  might  be  made  to  extend  to  if^  as  it 
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called  for  the  waters  of  Clear  Creek  and  the  lines  of 
Shipman;  and  that  accordingly  he  did  so.    The  answer 
states,  that,  when  he  made  his  entry  of  1831^  the  defea^ 
dant  ''had  no  correct  idea  of  the  lines  of  the  many  tracts 
.of  land,  lying  or  supposed  to  lie  adjoining  or  nearly  so,,  or 
of  the  other  tracts  in  the  vicinity ;  and,  of  course,  that  he 
€ould  not  have  intended  it  to  cover  any  particular  quan* 
tjty  or  parcel."    And  the  defendant  insists,  that  the  plain- 
.trff  cannot  call  in  question  the  right  of  the  State  to  grant 
her  land  in  any  form,  or  of  the  defendant  to  make  his  sur* 
vey  upon  the  elder  entry,  made  in  good  faith, so  as  to  take 
in  any  and  all  small  pieces  of  vacant  land,  that  might  be 
Xound  between  the  lines  of  the  other  tracts*    The  answer 
further  states,  that,  after  both  grants  were  issued,  that  is 
to  saj',  on  the  isi  day  of  July,  1839,  the  plainliflf  accepted 
a  deed  from  the  defendant  for  the  land  sold  to  him.  de« 
scribing  it  according  to  the  lines  and  corners  in  Ship* 
man's  deed,  and  expressly  excepting  and  reserving  the 
ten  acres  including  the  rock  quarry,  in  the  same  terms, 
•In  which  that  reservation  w^s  made  in  the  articles;  and 
so  it   appears  by  the  deed,  which  is  filed  as  an  exhibit* 
And  the  answer  insisfts,  it  was  a  fraud  on  the  part  of  the 
-plaintiff  to  make  an  entry  of  the  land,  which  it  had  been 
ihus  agreed  between  the  parties,  should  belong  to  thede* 
ietidant ;  and  that,  by  reason  thereof,  the  plaintiff  ought 
not  to  have  the  assistance  of  the  Court. 

Baxter^  for  the  plaintiff. 

N.  W.  Woodfin,  Gaither  and  Edney^  for  the  defendant. 

KuFFiN,  0.  J.  So  far  as  the  rights  of  the  parties  de- 
pend merely  upon  their  entries  and  grant?,  and  without 
reference  to  any  contract  or  other  equity  between  themf 
the  plaintiff  seems  to  be  clearly  entitled  to  the  relief  be 
Foeks*  The  defendant  has  not  filed  a  copy  o!'  his  entry, 
and  from  the  omission  and  the  inferences  from  the  an* 
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swer«  It  must  be  understood  to  be  a  vague  one,  not  speo- 
iiying  tbe  land  entered  by  the  defendant  or  that  granted 
to  him.  Indeed,  it  is  clear  the  defendant  did  not  intead 
to  embrace  the  disputed  land  in  his  entry ;  for,  upon  being 
informed  that  the  plaintifThad  entered  the  quarry,  he  said 
to  a  witness  that  the  entry  should  do  him  no  good,  as  he 
had  an  entry  on  the  mountain,  which  he  could  run  down, 
so  as  to  include  the  qnarry ;  and,  upon  being  reminded 
that  there  was  granted  land  between  his  entry  and  tb« 
quarry,  he  replied  that  made  no  diflerence,  as  he  could  pay 
the  State  for  granted  land,  if  he  chose  without  hurting 
his  title  to  that  which  was  vacant.  Moreover,  the  con- 
tract between  those  parties  shews,  that  the  defendant 
could  have  had  no  motive  to  include  in  his  entry  the  rock 
quarry,  as  he  then  thought  it  his  under  his  purchase  from 
Simpson  ;  it  is  established  by  the  proofs,  that  the  defen« 
dant  claimed  the  quarry  under  that  purchase,  and  not 
under  an  entry  of  his  own,  down  to  the  time  in  1838, 
when  he  was  informed  that  the  plaintiff  bad  discovered 
it  was  vacant  and  entered  it.  Tho  case,  then,  is,  that  the 
piaintiflT  entered  the  land,  without  any  knowledge  of  the 
defendant's  entry,  and  without  the  defendant's  having  an 
entry  in  fact,  which  did  cover  it  specifically,  or  which  was 
designed  by  him  to  cover  it;  and  that,  with  full  Icnowl- 
edge  of  the  special  entry  of  the  plaintiff,  he  perverted  a 
previous  vague  entry  of  his  own,  by  having  it,  contrary 
to  bis  original  intention,  so  run  as  to  include  the  land 
entered  by  the  plaintiff,  with  the  express  view  to  defeat 
him;  and  that  the  plaintiff  went  on  afterwards  in  da» 
time  to  survey  hi»  entry,  pay  the  purchase  money  and  get 
a  grant,  without  even  a  knowledge  on  his  part,  as  far  as 
appears,  that  the  defendant  had  made  any  such  entry  pr 
survey  or  chained  a  grant,  until  after  the  grant  to  tht 
plaintiff  had  issued*  Clearly  upon  these  facts  the  plaintiff 
would  be  entitled  te  a  conveyance  from  the  defendant ; 
for,  by  reason  of  the  vagueness  of  his  entry,  thed^t^ndaot 

T 


til  SUPREMB  COURT. 

Allen  9,  Gilreatht 

Stands  in  the  same  situation  as  a  junior  enferer.  with 
notice  of  the  prior  entry  of  the  plaintifT,  and  the  right  of. 
t|ie  plaintiff  is  the  preferable  one.  Plemmons  v*  ForCt  3^ 
Ire.  Eq.  312,  Johnston  v.  Shell  on,  4  Ire.  Eq.  85. 

But  the  defendant  insists,  that  he  had  a  right,  thus  to 
intercept  the  plaintiflT,  because  the  plaintiflfknew  the  de« 
fendant  claimed  the  quarry,  and,  in  the  contract  between 
them,  that  and  ten  acres  of  land  were  reserved  to  the  de« 
fendapt,  so  as  to  make  it  a  fraud  in  the  plaintiff  to  get  the 
land  by  entering  it  himself.  But,  whether  it  be  a  fraud 
or  not,  depends  upon  the  obligations  imposed  on  the  plain* 
tiff  by  the  contract,  and  no  equity  is  perceived  to  have 
been  raised  by  it,  to  restrain  the  plaintiff  of  the  liberty, 
in  common  with  other  citizens,  of  entering  this  land* 
The  reservation  of  it  in  the  articles  makes  it  evident,  that 
the  parties  thought  it  was  included  in  the  conveyance  to. 
the  defendant.  But,  in  fact,  it  was  not,  and  was  vacant : 
a^d,  so,  was  the  subject  of  entry  by  any  one.  A  person 
of  a  delicate  sense  of  propriety,  situated  as  the  plaintiff 
\\^Sf  might  not  have  thought  himself  at  liberty  to  make 
an  entry,  but  have  rather  thought  it  a  duty  of  kindnessf 
and  honor  to  advise  the  defendant  that  the  land  was  va- 
cant, so  as  to  let  him  have  the  opportunity  of  entering  if. 
But  a  similar  obligation  rests  upon  every  man,  who  finds 
out  that  a  person  is  living  on  or  improving  vacant  land, 
under  a  belief  that  it  is  his  own.  Yet  such  land  is  subject 
to  entry  by  any  one,  as  well  as  by  the  occupant,  and  the 
Court  cannot  restrain  the  right,  notwithstanding  the 
hardships,  unless  there  be  something  peculidr  in  the  rela* 
tioh  of  the  parties,  binding  in  conscience  on  the  one  to 
tiatkecare  of  the  interest  of  the  other.  There  does  not 
seem  to  be  anything  here,  to  establish  a  fidaciary  rela* 
tion  betvveen  the  parties.  It  was,  indeed,  their  contract 
that  the  plaintiff  should  not  have  the  quarry  under  bit 
purchase  from  the  defendant,  but  it  was  no  part  of  it, 
that  the  plaintiff  should  assure  to  the  defendant  his  sup< 
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posed  title  to  the  land  reserved  or    thought  to  be  re- 

served,  or  that  the  plaintiflT  should  not  purchase  it  from 

any  other  person,  to  whom  it  might  belong.     If  the 

plaintiff  had   not  purchased  from  the   State*   any  one 

else  might:   and  the    plaintiff,  by   his   contract  with 

the  defendant,  neither  acquired  access  to  any  peculiar 

means   of  information,  nor  obliged  himself  to  refrain 

from  availing  himself  of  any  he  might  first  gain,  as  to 

the  title  of  the  land,  which  was  alike  open  to  the  de^ 

fendant  and  to  all  the  world.     Therefore,  there  is  no 

f  round  for  saying,  that  the  plaintiff  took  an  undue  advan« 

tage  of  the  defendant,  which  might  not  be  said  with 

equal  truth  of  any  one,  who  should  have  entered  the  land, 

with  a  knowledge  that  the  defendant  claimed  it,  ancL 

though  mistaken,  believed  it  to  be  his  own.    It  cannot  be 

declared,  therefore,  that  the  defendant's  fraud,  in  endeiav<« 

bring  to  defeat  the  plaintiff  of  his  entry,  was  justified  qij 

excused  by  its  necessity,  in  order  to  counteract  a  fraud', 

projected  by  the  plaintiff  against  the  defendant ;  and  the 

plaintiff  must  have  the  decree  he  asks  for,  a  conveyance 

and  account.    The  plaintiff  is  not  only  entitled  to  receive 

bick  the  sum  he  paid  for  damages  in  the  action  at  law, 

but  also  the  costs,  adjudged  to  Gilreath,  the  plaintiff  in 

iStaX  action.'    The  present  plaintiff's  own  costs  at  law,  if 

any,  he  must  submit  to  lose,  as  he  had  no  legal  defence, 

audit  was  his  folly  not  to  apply,  at  once,  forrelielfia 

eqtiity.    Keaton  v.  Cobbt  I  Dev.  Equ.  439. 

VtOi  CusiAM.  Decreed  accordingly. 
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Tbtre  10  now  no  otatuie,  proscribing  tlio  time,  within  which  vraiiti  mast  b« 

Iwnod,  wboro  tho  entry  money  has  been  paid. 
A  panoD,  llioraforo,  who  payi  the  entry  money,  may  take  omi  bia  gtanl 

when  he  chooeaa,  eobject  to  this  risk,  that  if  another  pecaon  aiiteri  tba 

aama  laady  without  notice  of  the  prior  entry,  and  first  obtains  his  grant,  this 

shall  be  pi eferred. 
The  ease  of  Jfcrrte  t.  Erving,  1  Dot.  ^  Bat.  Gq.  3G9,  cited  and  approred. 


Cause  transmitted  from  the  Court  of  Equity  of  Asbei 
Couuty«  at  the  Spring  Term  1849. 

On  the  18th  of  March  1834,  the  plaintiflf  made  an  entry 
of  100  acres  of  land,  beginning  at  a  forked  black  oak,  a 
corner  of  the  land  of  Adam  Krous,  dec^d,  the  South*west 
comer,  on  the  long  tract  of  Cane  Camp  Creek,  &c.  In 
September  1841,  the  plaintiff  obtained  a  duplicate  war* 
rant  of  survey,  upon  which  the  land  was  surveyed  and  a 
grant  issued  in  November  1841. 

On  the  5th  of  April  1937,  an  entry  of  100  acres  of  land, 
beginning  on  the  line  of  Jos.  Alexander,  was  made  by  the 
defendant,  John  Long,  through  his  agent,  James  Max* 
well*  the  testator  of  the  other  defendants*  Under  this  en- 
try a  survey  was  made  by  the  said  Maxwell,  who  was  a 
deputy  surveyor,  so  as  to  include  all  the  land,  which  is 
eontained  in  the  plaintiff's  grant,  except  ten  acres,  and  a 
grant  issued  therefor  to  the  defendant,  Long,  in  1838, 
who  brought  an  action  of  ejectment  against  the  plaintiff 
and  effected  a  recovery  in  October  1845.  These  facts 
were  admitted  in  the  pleadings. 
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The  bill  charges,  that,  in  November  1 834,  the  plaintifTfiled 
a  certified  copy,  of  his  entry  in  the  office  of  the  Secretary 
of  State,  and  paid  the  purchase  money,  five  dollars,  to  the 
Treasarer  of  the  State,  and  obtained  a  certificate  of  the 
same  from  the  proper  officer ;  that,  in  November,  183(^, 
having  had  his  entry  surveyed,  he  enclosed  the  necessary 
papers  to  the  Secretary  of  State  by  letter,  and  made  ap- 
plication for  a  grant,  but  the  grant  did  not  issue,  owing, 
as  he  supposes,  to  the  miscarriage  of  his  letter. 

The  bill  also  charges,  that  the  defendants,  John  Long, 
and  James  Maxwell,  the  testator  of  the  other  defendants, 
at  the  time  the  plaintifTmade  his  entry,  had  full  notico, 
that  the  land  was  covered  by  the  entry  of  the  plaintiflT, 
and  that  the  purchase  money  had  been  paid  within  the 
time  required  by  law. 

The  praj'er  is  for  a  conveyance  and  an  injunction  a* 
gainst  suing  out  a  writ  of  possession,  &c« 

The  defendant,  John  Long,  denies  that  he  had  notice  of 
the  plaintiS^'s  entry  or  of  the  payment  of  the  purchase 
money,  and  insists  that  the  entry  of  the  plaintiff  had  lapsed 
or  been  abandoned,  at  the  time  his  entry  was  made.  He 
admits,  that  James  Maxwell  acted  as  his  agent,  as  he  did 
not  reside  in  this  State,  in  making  the  entry  and  survey, 
and  in  taking  out  his  grant ;  but  he  says  he  does  not  be« 
lieve  that  the  said  Maxwell  had  notice  of  the  plaintiff's 
entry ;  and,  if  he  had  notice  of  the  entry,  he  does  not  be* 
lieve  he  had  notice  of  the  payment  of  the  purchase  money, 
but  believes  that  the  said  Maxwell  made  the  entry  for 
him  under  the  belief  that  the  entry  of  the  plaintiff  had 
lapsed. 

The  other  defendants,  who  are  the  executors  of  the  said 
Maxwell,  to  whom  his  real  estate  was  devised,  deny  any 
personal  knowledge  and  disclaim  any  title;  they  deny 
that  their  testator  used  the  name  of.  the  other  defendant, 
and  made  this  entry  for  bis  own  benefit  or  acted  other- 
wise than  as  agent* 
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Kroils  V.  Loug. 

H.  C.  Janes,  for  the  plaintiflT. 

Clarke  and  Boyden,  for  the  defendants. 

pBARsoN,  J.    The  aHegatian  made  in  the  bill,  that  Mkx« 
well  made  the  entry  fo^  hh  own  benefiti  is  not  snfficiiehf  ty 
proren  in  opposition  to  the  anstvrers.     We  are  'sMlsfird 
from  the  proofs,  that  Maxwe^ll  had  notice  of  the  enlry, 
and  ibe  k>cati6n  of  the  plaintiQT's  entry,  at  thfe  time  he 
made  the  entry  for  the  defendant,  Long.     Notice  to  the 
ngent  in  notice  to  the  principal,  eo  that  the  defendant, 
Lofigv  bad  notice.     We  are  also  satisfied  from  the  exhibits 
and  thie  deposition  of  Mr.  Hill,  the  Secretary  of  State, 
that  the  plaintiff  did  pay  the  purchase  mohey  ivitbib  the 
time  required  by  law,  so  that  his  entry  did  not  lapse. 
This  being  the  case,  it  is  immaterial,  whether  the  deTen* 
dant  bad  notice  of  the  payment  of  the  purobKise  fiioney  or 
not.    In  making  ati  entry  and  taking  oat  H  gi^nt  for 
land,  which  he  knew  had  been  before  entered  by  the  plain* 
tifi^  he  acted  at  his  peril,  and  has  no  right  to  hold  lahd,  to 
which  another  is  entitled,  because  he  may  have  persaaded 
bimself,  that  the  entry  had  lapsed  by  the  non  payment  of 
the  purchase  moneyy  as  it  turns  out  that  he  was  miflitliken. 
It  18  no  exe&se  for  one,  who  takes  the  legal  title  to  {hnd, 
far  which  he  knows  another  has  contracted^  to  say  that  he 
believed  the  conditions  of  the  contract  had  not  been  com* 
plied  withy  and  that  the  right  was  forfeited,  if  it  toi^sdtit^ 
vot  to  be  as  he  hoped  it  was. 

So,  if  one  knows,  that  another  has  made  an  entry,  he 
has  no  right  to  take  it  for  granted,  that  the  entry  has 
lapsed.  He  should  inform  himself,  for  he  is  put  on  en<^ 
<|uiry,  and,  if  it  turn  out  that,  in  lact,  the  entry  had  not 
lapsed,  he  eannot  be  allows  to  hold  the  land.  It  Was 
bis  folly  to  be  too  hasty  in  seeking  an  advMtage  flrbm 
a  snpposed  state  of  facts,  and  to  act  in  the  dark.  He 
reckoned  without  his  host.  It  was  insisted  in  tKe  itr^u- 
ment  for  the  defendant,  that,  although  iht  plaitititf  held 
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paid,  the  pjurcbase  money  within  the  time  required  by  law, 
yet  a»  he  did  not  take  out  a  grant  and  perfect  his  title  Qa« 
til  November  1841,  which  was  more  than  two  years  from, 
t^e  date,  of  his  entry,  the  grant  is  inoperative,  unless  he 
cfLXi  bxipg  it  within  the  provisions  of  some  of  the  statutei 
e;[;tending  the  time  for  perfecting  title,  and  that,  if  this : 
c^se.  falls  within  any  of  those  statutes,  his  grant  must 
give  wfky,u|ider  the  proviso,  to  the  defendant,  who  had  in 
the  mean  time  obtained  his  grant.  The  argument  as«- 
sume8,:that  the  law  requires  a  grant  te  he  taken  out  with- 
in  two  years  from  the  date  of  the  entry,  notwithstanding 
the  purchase  money  has  been  paid  within  the  time  re« 
qujred  by  law.  In  this  the  counsel  are  mistaken.  It  the 
purchase  money  be  paid  in  due  time,  there  is  no  law  fix- 
ing upon  any  pnrticular  time,  within  which  the  grant 
must  be  obtained.  The  enterer  is  looked  upon  as  a  pur* 
chaser,  who  has  paid  the  price  and  may  call  for  a  title, 
when  he  chooses,  with  ibis  restriction  onl}',  that  if  his 
entry  be  vague,  it  cannot  amount  to  notice,  and  even 
when  it  is  so  specific,  or  has  been  made  so  by  a  survey, 
that  he  can  allege  notice,  still,  if  he  is  unable  to  prove  if, 
and  any  other  person  makes  an  entry  without  notice^  he 
loses  his  right.  Subjf^ct  to  this  risk  he  may  call  for  a 
grant  when  he  chooses,  as  the  law  now  stands^ 

The  Act  of  1796,  ch.  455,  sec.  IS,  Laws  of  North  Caro- 
lina, required  grants  to  be  taken  out,  as  well  as  surveys 
to  be  made,  within  two  years  after  the  date  of  the  entry, 
although  the  purchase  money  had  been  paid  in  due  time* 
The  Act  of  1804,  ch.  651,  id.,  repeals  so  much  of  the  Act 
of  1796,  as  required  grants  to  be  taken  out,  but  surveys 
were  still  required  to  be  made,  within  two  years  from  the 
date  of  the  entry,  and  there  are  Acts  regularly  extending 
the  time  for  making  surveys,  and  some  of  the  Acts  extend 
the  time  for  taking  out  grants,  without  any  necessity  for 
it,  unless  in  cases  where  the  purchase  money  had  not 
been  paid  in  due  time.    The  Act  of  183G,  ch.  49,  Rev. 
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Stat,  "entries  and  grants/*  has  no  provision  requiring 
cither  that  surveys  should  be  made  or  that  grants  should 
be  obtained  within  any  limited  time,  provided  the  pi»r« 
chase  money  is  paid  within  the  time  required,  and  thus 
the  Act  of  1796  is  repealed;  but  persons,  who  have  made 
entries  and  paid  the  purchase  money,  by  neglecting  to 
perfect  iitle^  take  the  chance  of  losing  the  entries  and 
their  money,  if  any  other  persons  enter  upon  the  land, 
whom  they  cannot  prove  to  have  had  notice,  or,  if  the 
entry  be  so  vngue  and  uncertain  as  not  to  be  capable  of 
being  identified,  in  which  case  it  cannot  be  made  the  sub- 
ject of  notice.     Harris  v.  Ewivg^  1  Dev.  &  Bat.  Eq.  8611. 

There  are,  since  the  Act  of  1836,  statutes  from  time  lo 
time  extending  the  time  for  perfecting  title.  They  are 
only  necessary,  when  the  purchase  money  has  not  been 
paid,  within  the  time  required  by  law,  although  in  some 
the  provision  is  general,  probably  because  the  fact,  that 
the  Act  of  1796  has  been  repealed  by  the  Act  of  1830  in 
this  particular,  was  not  adverted  to. 

The  plaintiff  is  entitled  to  a  decree  for  a  conveyance 
from  the  defendant,  John  Long,  of  so  much  of  the  land,  as 
is  covered  by  his  grant,  with  costs  ;  and  as  the  injunction 
heretofore  granted  has,  by  an  interlocutory  order,  been 
heretofore  dissolved,  If  the  defendant  has  taken  possess- 
ion, the  plaintiff  is  entitled  to  have  the  possession  given 
np  to  him,  and  an  account  of  the  prollts  and  of  the  costs 
at  law  paid  by  the  plaintiff  to  the  defendant.  As  to  the 
plaintifi*s  own  costs  at  law,  he  is  not  entitled  to  a  decree, 
because  he  ought  not  to  have  resisted  the  recovery,  as  he 
did  not  have  the  legal  title.  As  to  the  other  two  defen* 
dants,  the  bill  must  be  dismissed  without  costs.  The  alle- 
gation that  their  testator  acted  otherwise  than  as  an 
agent,  although  not  fully  sustained,  so  as  to  entitle  the 
plaintlflTto  a  decree  against  them,  is  still  so  supported  as 
to  show,  that  the  plaintiflT  had  a  reasonable  ground  for 
making  them  parlies  and  to  call  lor  their  title. 

TcR  CuHiAM.  Decree  accordingly. 
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Wh«re  a  paKy  has  had  a  trial  at  law  oa  a  eaia  exoIaaiTaly  within  tha  jaiudie* 
tion  of  a  Coatt  of  law,  a  Caart  of  Bquitjr  will  not  intarfera  with  4ha  jadf* 
nient,  exoapt  for  somo  now  maUer^  not  known  to  the  party,  whila  tha 
Court  of  law  had  tha  ease  in  ita  power,  and,  then,  not  for  matter  to  repal 
tha  chargfa  hy  oppoeing  proofs,  but  enoh  at  destroy  hie  advenary'i  proof. 

Tha  eaaa  of  Pegram  v.  King,  it  Hawka  997  eitad  and  approved. 

Appeal  from  the  Coart  of  Equity  of  Lincoln  Coanty. 

In  the  year  1887,  the  plaintiff,  Houston,  sold  to  the  de* 
fendant  a  negro  girl,  17  years  of  age,  for  the  prio'e  of  three 
hundred  and  fifty  dollars,  for  and  daring  the  life  of  the  de* 
fendant,  who,  at  the  same  time,  executed  a  penal  bond 
in  the  sum  of  three  hundred  and  fifty  dollars,  with  the 
eondition,  that  the  negro  girl  and  her  issue  should  be  re« 
tamed  to  the  said  Houston  at  her  death,  and  if  the  de* 
fendant  or  his  assignees,  should  remove  the  negroes  out 
of  the  county,  the  said  Houston  should  take  immediate 
possession,  as  though  the  defendant  was  dead. 

In  the  year  1844,  the  defendant  executed  a  bill  of  sale 
to  one  Grier  for  the  said  girl  and  her  five  children,  for  the 
Ufe  of  the  defendant,  ander  which  Grier  took  po-ssession, 
and  carried  the  slaves  to  South  Carolina!  whereupon  the 
plaintiffs,  Samael  and  James  Davis,  agents  of  the  said 
Hoaston,  seized  the  negroes,  alleging  that  the  life  estate 
was  forfeited,  brought  them  back  to  this  State,  and  after« 
wards  sent  them  to  the  plaintiff,  Hoaston,  in  the  State  of 
Mississippi.  The  defendant  thereupon  brought  an  action 
of  trover  against  the  said  Samuel  and  James  Davis,  andg 
at  the  fall  term  1847,  recovered  judgment  at  law  for  the 
•om  of  eleven  handred  and  twenty  dollars^  the  valae  of 
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h«r  life  estate.     On  the  trial  of  the  action  at  law*  the  de- 
fendants in  that  action  resisted  a  recovery,  on  the  ground 
that  the  defendant  (then  piaintifT)  had   forfeited  her  life 
estate,  by  having  sent  the  negroes  out  of  the  State,  and, 
to  prove  that   fact,  called  the  said  Grier  as  a  witness. 
Upon  his  examination  Grier  denied,  that  he   bad  any 
knowledge,  that  the  negroes  had  been  sent  oat  of  the 
jState  by  the  defendant,  and  stated  that  be  had  no  com* 
cpunication  with  her,  except  by  the  intervention  of  one 
Canningham,  her  nephew,  who  was  the  subscribing  wit- 
ness to  the  bill  of  sale,  purporting  to  be  made  by  the  de- 
fendant to  the  said  Grier,  and  who  delivered  to  him  the 
bill  of  sale  and  the   negroes;  but  Grier  knew  nothing  of 
bis  own  knowledge,  as  to  the  act  or  assent  of  the  defen- 
dant   Grier  8tati^d  that  be  and  Cunniogham  carried  the 
negroes  to  South  Carolinat  where  they  were  seized  and 
taken  ibto  possession  by  the  plaiotifis  Samuel  &.  James 
Davis.    He  could  not  prove  the  mark  of  the  defendant  to 
the  bill  of  sale  to  himself,  exhibited  in  Court.    The  Judge* 
who  tried  the  case  at  law,  instructed  the  jury,  that  there 
was  no  evidence,  that  the  negroes  had  been  sent  out  of 
the  State  by  the  present  defendants — and  the  jury  found  a 
Tcrdictinfavorof  the  present  defendants — daniagesSllSO* 
A  new  (rial  was  moved  for  by  the  defendants  (who  are 
now  plaintiffs.}  on  the  ground  of  surprise,  as  to  the  testi* 
moivy  of  Grier,  and  also  as  to  rois*direotion  as  to  the  law. 
The  Judge  allowed  the  defendants,  (now  plaintiffs,)  upoa 
the  motion  for  anew  trial,  to  have  the  aaid  Cunningham 
subpoenaed,  and  he  was  examined.  He  stated,  that  he  was 
a  witness  to  the  bill  of  sale  by  the  defendant  to  Grier« 
and  delivered  the  bill  of  sale  and  the  negroes  to  him*  bat 
that  Grier  was  not  present,  when  Ihp  bill  of  sale  was  ev 
^Qted     The  mption  for  a  new  trial,  on  the  ground  of 
fUrpriMfi,  was  refused*    The  bill  charges,  that,  shortly  aft^jp 
the  trial,  the  plaintiffs  in  this  suit  discovered,  that  the  de« 
fi|.ndaQ.t  bad  executed  the  bill  of  sale  for  s%id  ntgTpp$ 
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to  the  said  Grier,  for  the  parpose  of  his  taking  them  oat 
of  the  State,  and  that  those  facts  were  suppressed  and 
kept  secret,  by  a  combination  between  the  defendaht 
and  Cunningham,  (her  nephew,)  and  the  said  Grier. 
The  prayer  is,  that  the  defendant  be  perpetually  injoined 
from  collecting  the  sum  recovered  by  her  at  law. 

The  defendant  admits,  that  she  executed  the  bill   6t 
sale  to  Grier,  but  avers  that  she  did  so,  because  she  was 
apprehensive,  that  the  plaintiffs  would  seek  some  oppor- 
tunity to  get  possession  of  the  negroes  and  run  them  out 
of  the  State,  as  the  plaintiff  Houston  had  done  on  a  former 
occasion.     She  denies  any  assent,  expectation  or  belief' 
on  her  part,  when  she  made  the  bill  of  sale  to  Grier  for 
her  life  estate,  that  he  would  take  the  negroes  out  of  the 
State.     She  denies  that  there  was  any  combination  be* ' 
tween  her  and  Grier  to  suppress  and  keep  secret   the 
fact,  that  she  had  made  the  bill  of  sale.    On  the  contra*' 
ry,  she  avers  that  the  plaintiffs  knew  of  the  bill  of  sale» 
that  it  was  exhibited  on  the  trial  at  law,  and  that  the 
said  Grier  did  not  have  any  personal  knowledge  of  its  ex- 
ecution, and,  as  the  subscribing  witness  Cunningham  had 
not  been  summoned  by  the  plaintiffs,  (altho^  they  knew  ho 
was  the  subscribing  witness,)  the  presiding  Judge  before ' 
deciding  the  question  for  a  new  trial,  allowed  him  to  have 
the  said  Cunningham  subpoenaed.  He  was  fully  examined 
and,  although  he  proved  the  execution  of  the  bill  of  sale,  ha' 
also  proved  that  Grier  had  a  personal  knowledge  of  the' 
fact,  that  it  was  made  without  consideration,  that  the  de- 
fendant made  it  under  an  apprehension  that  the  plaintiffs 
would  deprive  her  of  the  negroes,  and  that  they  would  be 
more  secure,  if  held  by  Grier,  and  that  it  was  surrendered 
to  her  before  the  negroes  were  taken  from  the  State  by  the*' 
plaintiffs. 

Bynnm,  Boyden^  Alexander  and   Thomp^an^  for    th^' 
pTainti^ 
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Osbarne^  Wilson  and  Avery^  for  the  defendant. 

PbaxsoNv  J.  We  are  at  some  loss  to  know  upon  what 
ground  of  equity  the  plaintiffs  put  their  case.  If  it  be  np' 
on  the  ground*  that  they  have  not  had  a  fair  trial  at  law, 
they  have  not  prayed  for  a  new  trial,  but  merely  pray  for 
a  perpetual  injunction,  as  if  the  matter  was  there  to  stop. 
They  do  not  allege  the  discovery  of  any  evidence,  since 
the  adjournment  of  the  Coortt  which  gives  them  in  equity 
a  right  to  ask  for  a  new  trial  at  law,  but  merely  allege 
that,  after  the  triaU  they  discovered,  that  a  bill  of  sale  had 
been  executed  by  the  defendant  for  the  purposes  aforesaid. 

All  this  matter  was  brought  to  the  attention  of  the 
Judge,  who  tried  the  case,  and,  after  tull  deliberation  and 
eonsideration  of  all  the  new  matter  brought  forward  by 
the  plaintiffs,  he  refused  to  give  a  new  trial,  and  being 
competent  to  decide,  his  adjudication  must  be  final.  In 
this  point  of  view  the  bill  cannot  be  supported,  if  an  ap- 
peal  to  this  Court  for  a  new  trial  had  been  proper,  since 
the  Court  of  law  was  entirely  competent  to  grant  it, 
Fenlriss  v.  iZo&tnf ,  N.  C.  Term  Rep.  1 78.  For  although  the 
bill  says,  the  alleged  combination  to  suppress  and  keep 
secret  the  fact,  that  the  bill  of  sale  was  executed  and 
that  the  purpose  of  its  execution  was  to  enable  Grier  to 
run  the  negroes  out  of  the  State,  was  not  discovered  until 
afWr  the  trial,  it  does  not  allege  that  those  facts  were  not 
discovered,  until  afler  the  expiration  of  the  Term^  so  that 
the  Judge  at  law  had  no  power  to  act  on  the  case  in  that 
point  of  view,  but  on  the  contrary  the  answer  shows  that 
the  question  was  presented  to  the  Judge,  that  he  gave  a 
day  for  the  production  of  the  witness  Cunningham  and 
refused  upon  a  consideration  of  all  the  facts  to  grant  a 
new  trial.  This  Courtis  not  authorized  to  say  whether 
his  decision  was  right  or  wrong.  This  Court  cannot 
review  the  decision  of  a  Court  of  law  upon  a  quest  ion  ad* 
dressed  to  its  discretion,  from  which  there  is  no  appeal ; 
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for  the  same  reason  that  they  cannot  review  a  question 
of  law  from  which  there  is  an  appeal.  It  is  only  ior 
some  new  matter,  not  known  to  the  party,  whilst  the  Coart 
of  law  had  the  case  in  its  power,  that  this  Court  has  ever 
interfered,  and  then  not  for  matter  to  repel  the  charge 
by  opposing  prooFi  but  such  as  destroys  his  proof*  Pe* 
gi*am  V.  King  3  Hawks  297.  Altho'  there  is  an  allegation 
that  Grier  did  not  swear  truly,  it  is  not  alleged  how  it 
can  be  shown  that  he  swore  falsely.  The  answer  sup* 
ports  him  in  this.  He  was  not  present,  when  the  bill  of 
sale  was  executed,  and  of  course  did  not  know,  of  his  own 
knowledge^  whether  the  defendant  had  executed  the  bill  of 
sale  or  not,  and  the  answer  positively  denies,  that  there 
was  any  combination  between  the  defendant  and  Grier 
to  suppress  the  fact.  It  is  true  the  defendant,  on  the  trial 
at  law,  refused  to  admit  the  execution  of  ^the  bill  of  sale* 
She  was  under  no  legal  obligation  to  admit  it,  and  there 
IS  no  allegation  that  the  plaintiflfs  were  surprised  in  con* 
sequenoe  of  her  having  agreed  to  admit  it  and  thenre* 
fusing,  but  even  this  was  a  matter  for  the  consideration 
of  the  Judge  on  the  motion  for  a  new  trial. 

It  is  suggested,  that,  as  the  plaintiffs  could  not  have 
made  a  defence  at  law,  upon  proof  of  all  their  allegations, 
inasmuch  as  the  forfeiture  of  the  life  estate  was  not  an* 
nexed  to  the  title  of  the  slaves,  but  was  inserted  by  way 
of  condition  to  a  prnal  bond,  that  this  Court  will  give  re- 
lief, on  the  ground  that  the  plaintiff  had  no  defence  at 
law,  and  the  defendant  is  availing  herself  of  a  legal  ad« 
vantage. 

The  bill  was  not  framed  with  this  aspect,  and  there* 
fore  the  question  is  not  fairly  presented;  but  suppose  it 
Vas,  this  Court  will  never  aid  to  enforce  a  condition,  by 
which  a  vested  estate  is  to  be  defeated  or  a  forfeiture  in« 
curred,  but  will  only  grant  relief  by  requiring  the  party 
to  pay  damages  and  restraining  a  further  breach.  If  the 
party  provides  for  himself  a  legal  conditioni  annexed  to 
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the  eslAte,  whereby  to  defeat  it  at  law,  a  Court  of  Equity 
will  nevertheless  relieve  against  a  forfeiture  or  a  breach 
of  the  condition,  by  decreeing  that  the  bond  shall  be  sat* 
isfied  or  the  condition  saved  by  the  payment  of  the  dam* 
age.  Even  this  reliefagainst  conditions,  by  which  estates 
are  defeated,  can  only  be  given,  when  the  conveyance  is 
made  to  secure  a  debt  by  way  of  mortgage,  but  it  never 
has  been  known,  that,  where  the  party  has  failed  to  secure 
himself  by  a  condition  annexed  to  the  estate^  so  that  it  may 
be  avoided  at  law,  equity  will  lend  its  aid  to  enforce 
a  condition  and  defeat  an  estate,  for  which  a  valuable 
consideration  was  paid.  Equity  gives  redress  for  the 
damage  really  sustained  and  will  not  enforce  pains,  pen^ 
alties,  forfeitures  or  conditions,  and  will  in  most  cases  re- 
strain the  party  from  enforcing  them 

In  this  case  the  plaintiffs,  if  any  injury  has  been  sus* 
tained,  have,  by  the  penal  bond  of  9850,  as  full  redress  as 
they  stipulated,  for  the  price  of  (350  for  a  life  estate  in  a 
negro  girl  of  17  years  of  age  was  exorbitant.  There  is 
no  error  in  the  interlocutory  order  in  the  Court  below. 
This  opinion  w  II  be  certified  to  that  Court. 

Pu  CuBiAM.  Decree  accordingly. 


DAVID  MILLER  vi,  JOHN    HOYLE  {•  AL. 

Wbert  a  bond,  wbieh  it  MciirBd  by  a  deed  of  troftt,  it  aMfiiod,  Ui«  anignoo 
•hall  bavo  tbe  bonofit  of  aaofa  soeority. 

Cause  removed  from  the  Court  of  Equity  of  Catawba 
County,  at  the  Spring  Term  1848. 
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The  plaintiff  and  Philip  H.  Bennick  were  partners  in  a 
small  retail  store,  under  the  management  of  Bennick.  In 
1842,  the  concern  became  very  much  indebted,  and,  in 
February  1843,  there  were  executions  in  the  hands  of  tb« 
sheriff  and  constables  to  the  amount  of  92519  00.     Of 
that  amount  Bennick  paid  9775,  with  the  money  of  the 
firm ;  and  he  was  unable  then  to  raise  any  more.    As  the 
effects  of  the  firm  were  all  in  the  bands  of  Bennick,  the 
plaintiff  refused  to  a^Ivance  the  money  for  the  residue  of 
the  debts,  unless  Bennick  would  secure  him  for  so  doing, 
and  he  insisted  that  the  sheriff  should  levy  the  executions 
on  the  goods  in  the  store  or  on  the  separate  property  of 
Bennick  to  raise  the  balance..  To  prevent  that  extremity, 
Bennick  proposed,  that  Miller  should  pay  the  residue  of 
the  executions,  and  that  he  would,  by  way  of  security  or 
indemnity  therefor,  assign  to  him  abend,  which  he,  Ben- 
nick, then  held  on  John  Hoyle  for  81600,  and  which  was 
secured  by  a  deed  of  trust  for  four  slaves  made  by  Hoyle 
to  John  HoUeman  ;  and,  on  the  1 7th  of  February  1843, 
upon  an  agreement  to  that  effect.  Miller  paid  to  the  offi« 
cers  the  sum  of  91353  41  for  the  debts  and  costs,  and  at 
the  same  time  took  from  Bennick  an  assignment  of  Hoyle's 
bond.     On  the  31st  of  July  1843,  Miller  and  Bennick  came 
to  a  final  settlement  of  their  partnership  on  the  following 
terms :  Bennick  was  to  pay  to  Miller  the  sums  advanced 
by  him  as  capital,  with  interest  from  the  dates  of  the 
several  advances  and  to  keep  all  the  effects  and  pay  all 
the  debts  of  the  firm,  as  his  own,  and  as  if  he  had  beea 
the  sole  owner  from  the  beginning;   and  accordingly 
Bennick,  after  deducting  Miller's  indebtedness  to  the  firm 
on  that  day,  gave  his  bonds  to  Miller  for  91327,  for  the  ad- 
vances of  Miller  as  capital,  and  at  the  same  time  the  bond 
of  Hoyle  was  retained  by  Miller  in  satisfaction  of  the 
sums  paid  by  him  upon  the  executions  as  before  men- 
tioned.   The  bond  of  Hoyle  to  Bennick  bears  date  1st  of 
January  1840^  and  is  lor  01600  payable  one  day  after 
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date  and  endorsed  to  the  plaintiflT,  February  ITth^  1843. 
The  deed  or  trust  bears  date  the  21st  of  January  1842^ 
«nd  recites  that  Hoyle  was  then  indebted  to  Bennick  in 
the  sum  of  81600  on  the  bond  above  described,  and,  for 
the  security  of  the  debt,  conveyed  four  slaves,  named,  to 
Holleman  in  trust,  that  if  Hoyle  should  fail  to  pay  the 
said  debt  on  or  before  the  1st  of  April  1843,  the  trustee 
should  sell  the  negroes  to  the  highest  bidder  on  a  credit  of 
twelve  months,  taking  bond  with  good  sureties  for  the 
purchase  money,  and  out  of  the  same,  when  collected, 
should  pay  the  reasonable  expenses  of  executing  the  trusts 
and  then  discharge  the  money  due  on  the  bond  with  in- 
terest.     The  bill  was  filed  in  January  1845  against  Ho}'Ie, 
Bennick,  Holleman,  and  Catharine  Hinkle,  and  charges, 
that  all  the  defendants,  knowing  that  the  debt  had  beea 
assigned  to  the  plaintiff,  and  intending  to  defraud  him  of 
the  whole  or  some  part  of  it,  combined  to  make  a  pretend- 
ed sale  of  the  negroes,  on  the  1st  of  April  1843,  to  the  de« 
fondant  Catharine,  the  mother-in  law  of  Bennick  and  sis- 
ter of  Hoyle,  for  the  inadequate  price  of  SlOOO,  and  that 
Holleman  took  from  her  a  bond  therefor  with  insufficient 
surety  and  refused  to  transfer  that  to  the  plaintiff  or  pay 
any  part  of  the  price  upon  his  debt ;  and  the  bill  charges 
the  purchase  by  Catharine  Hinkle  was  merely  colorable 
and  was  in  fact  made  by  her  as  the  agent  of,  or  in  trust 
for,  Hoyle  himself,  who  has  since  kept  the  negroes  as  be- 
fore, and  that  there  was  no  intention  that  the  price  should 
be  paid,  but  the  sole  purpose  of  the  sale  was  to  baffle  the 
plaintiff  in  pursuing  his  remedy  for  the  money  thus  due 
to  him.    The  bill  further  charges,  that  the  defendants  are 
all  in  embarrassed  circumstances  and  not  able  to  make 
good  the  value  of  the  slaves,  if  they  should  be  carried  out 
of  the  jurisdiction.     The  prayer  is,  that  the  deed  of  trust 
may  bo  declared  to  have  been  a  security  to  the  plaintiff 
for  the  debt  and   interest ;  that  the  defendants,  Hinkle 
and  Holleman,  mny  bs  compelled  to  pay  the  price  of  the 
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Begroes  and  interest  thereon,  or  that  the  sale  by  the  trus- 
tee may  be  declared  fraadalent  and  voidi  and  the  negroes 
be  re-sold,  under  the  direction  of  the  Court,  for  the  satis* 
faction  of  the  plaintiflf's  demand;  and  that  the  negroes 
may  be  taken  and  held  in  custody  for  safe  keeping,  un- 
less the  defendants  or  one  of  them  should  give  security^ 
that  they  should  be  forthcoming  to  answer  the  decree. 
:  There  was  an  order  made  on  the  bill  for  seizing  the 
negroes  by  the  sheriflT,  and  the  defendant  Hoyle  gave  the 
required  bond. 

The  defendant,  Bennick,  admits  the  assignment  of  the 
debt  to  the  plainlifT,  but  alleges  it  was  only  a  secarity  for 
"Virhat  might  be  found  due  to  the  plaintiff  upon  a  scttio* 
inent  of  their  copartnership  ;  and  he  alleges  that  nothing 
is  due  to  the  plaintiff  on  that  score,  and  that  no  settlement 
has  ever  j'et  been  made,  though  he,  this  defendant,  has 
repeatedly  urged  the  plaintiff  to  make  one. 

The  defendant,  Hoyle,  denies  that  he  owed  the  sum 
mentioned  in  the  bond  or  any  other  sum  of  money  to 
Bennick,  and  avers  that  Bennick,  before  he  endorsed  the 
bond  to  the  plaintiff,  had  expressly  promised  to  surrender 
ft  to  this  defendant,  in  satisFaction  of  a  bond  of  the  same 
amount,  which  Bennick  had  given  to  him  and  which  he 
then  held.  The  answer  states,  that  the  bond  was  not 
given  when  it  bears  date,  but  that  it  was  in  January  1842, 
about  the  time  the  deed  of  trust  bears  date,  and  that  it 
was  given  under  the  following  circumstances  and  agree- 
ment.  This  defendant  was  then  much  indebted;  and, 
besides,  one  Solomon  Hoyle  was  suing  him  for  an  uajust 
debt,  for  which  he  feared»a  recovery  would  be  made  ;  and 
he  consulted  with  Bennick  as  to  the  best  course  for  him 
to  pursue,  and  by  him  Was  advised  to  sell  all  his  other 
property,  except  the  negroes,  for  the  purpose  of  paying 
his  just  debts,  and  he  did  so.  That,  as  to  the  negroes, 
Bennick  advised  him,  that  the  best  way  to  protect  them 
•gainst  the  unjust  demand  of  Solomon  Hoyle,  would  be 
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for  him*  the  derendant  Hoyle,  to  give  Bennick  a  bond  for 
«i  sum  equal  to  the  estimated  value  of  the  negroes  and 
exeeute  a  deed  of  trust  for  the  negroes,  to  seeure  the  pay« 
ment  of  the  bond  ;  and,  in  order  to  assure  this  defendant 
against  loss  thereby,  that  Bennick  should  give  his  bond 
for  the  same  sum  to  him,  Hoj'Ie,  which  might  be  ased  as 
H  set-oflT,  in  case  any  unforeseen  event  should  make  it  ne« 
cessary.  That,  accordingly,  Hoyle  then  gave  Bennick 
the  bond  in  question,  dated  back  as  of  the  1st  day  of  Jan« 
nary  1840,  and  Bennick  then  gave  Hoyle  his  bond  fur 
tlQQO  dated  back  as  of  the  1st  day  of  February  1840,  and 
Hoyle  also  executed  the  deed  of  trust,  which  bears  its 
(proper  date.  The  answer  admits,  that,  after  the  plaintiff 
got  the  bond,  the  defendant  prevailed  on  Holleman  to  sell 
^  the  negroes,  and  that  the  defendant,  having  no  other  re* 
source,  procured  Catharine  II inkle  to  purchase  them 
for  him,  and  that  nothing  was  paid  thereon,  but  that  the 
purchase  was  rescinded  by  consent  of  those  two  persons 
and  Holleroan.  The  answer  then  states  that  the  plain« 
fill,  at  the  time  he  took  the  bond,  knew  that  this  defen« 
<lant  did  not  owe  Bennick  any  thing  because  he  held  the 
said  bond  of  Bennick ;  and  it  insists  that,  at  all  events,  as 
the  plaintiff  took  the  bond  from  Bennick  after  it  was  duo 
upon  ks  face,  the  bond  of  Bennick,  held  by  Hoyle,  is  a 
good  sct-ofl*at  law,  and  therefore  in  this  Court  also  against 
ft,  and  prays  the  benefit  thereof. 

The  answers  of  Holleman  and  Hinkle  admit  the  fraud 
in  making  the  sale  of  the  negroes  under  the  deed  of  trust 
irom  the  former  to  the  latter,  and  that  it  has  been  re« 
scinded ;  and  they  submit  to  another  sale,  if  decreed,  or  to 
whatever  may  be  deemed  ri^ht. 

Avery  and  Craige^  for  the  plaintiff. 

Byfttim,  Alexander  and  WiUiatnson^  for  tiie  defendant n. 

RuFPiNfC.  J.  The  plaintiff's  equity  is  fully  admitted 
by  the  answers,  except  as  Xq  the  fact,  that  the  bond  ea« 
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dorsed  to  bim  is  his  absolately.    BeDniek  denies  that  in 
his  answer  aad  sajrs  it  was  only  a  security  aod  that  he- 
€Mi¥es  the  plaintiff  aotbing.    Ifit  were  troe  that  the  plain* 
tiff  holds  the  bond  as  a  seeurity  only»  the  defendant  Boyle 
would  be  entitled^  upon  the  admissions  of  Bennick's  an- 
swer^  to  a  set  off  as  to  any  surplus  of  the  bond  after  sat* 
isfying  the  plaint iff^s  den^and  against  Bennick^  and  il 
voald  be  necessary  to  direct  an  enquiry  to  ascertain  th» 
sam  due  to  the  plaintiff  upon  the  whole  partnership  deal* 
ings»  including  his  adranees  of  capital^at  firsts  as  well  as 
those  made  for  the  discharge  of  debts  at  the  time  the  bcM»d 
was  endorsed    But  it  is  established  by  a  witness,  who  was 
present  at  it»that  in  July  1S43»  Bennick  and  the  plaintiff 
settled  all  the  dealings  in  a  way»  which  made  the  debts, 
paid*  by  the  plaintiff  in  February  preceding  the  debts  oT" 
Bennick  alone^and  that  upon-  that  settlement  there  wws^ 
over  and  above  the  amount  of  Boyle's  bond»  a  balance 
due  theplaintiff  of  (^1327^  lor  which  Bennick  then  gaTn- 
the  plaint  iff  his  bond  ;.  and  in  that  statement  the  witness  is 
sustained  by  the  dbcTarations  of  BenniektOiOthers^thathc 
SBd  the  plaintiff  had  settled,  and  by  theveceipts  and  bonds. 
which  passed  at  that  time  between  those  two  persons  and 
which  they  have  filed.    It  must  be  declaredtherefore  thai 
the  pllstntiff  is  the  Anna  fde  assignee  of  the  bondAi  qnes*' 
tion  for  value»  and  that  he  holds  it  as  his  own.    The  Goorl 
bad  some  hesitation  at  first  upon  the  question^  whether 
the  assignment  of  the  bond  gave  the  assignee  the  benefit 
also  of  the  security  of  the  deed  of  trust*    1%  seemed  per* 
fectly  jo8t»  that  it  sdionid  do  so^  as  the  incident  ooghl  to 
follow  the  principal    It  would  doso  between  tbepersonal 
aad  real  representatives  of  a  mortgagee  in  fee»  and  in  ease 
ef  an  assignment  of  a  bond  with  a  surety  and  a  mortgage 
as  a  forther  security^  it  is  clear  the  assignee  of  the  bond 
would^  npon  the  principle  of  sahstitntion*  be  entitled  to 
the  benefit  of  the  mortgage.    So  like  wise,  it  would  seem 
it  should  be»  where  there  is  no  surety»becaiKse  the  assignee 
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of  ifae  d^bt  would  seem  to  stand  in  the  shoes  of  the  as* 
i^ignor  to  every  purpose }  not  only  as  being  liable  to  all 
equities  against  him,  but  as  being  entitled  to  all  bis  reme- 
dies and  securities,  unfess  agreed  to  the  contrary.  And, 
iip6n  investigation,  so  it  is  found  to  have  been  decided  in 
several  cases.  Foster  v.  Fox.  4  W.  &  Serg.  Si,  Wheel* 
er  V.  Wheeler,  9  Cowen  34.  It  would  follow,  however, 
upon  the  same  principle,  that  the  plaintiff  would  in  this 
Court  be  liable  to  any  just  demands  of  the  debtor  against 
the  assignor,  attached  to  the  debt  assigned  ;  and,  accord* 
ing  to  the  doctrine  as  settled  in  this  State,  a  set-olT  is  of 
that  character  when  a  note  or  bond  overdue  is  assigned; 
We  should,  hewcver,  doubt  extremely,  whether  the  defen- 
dant could,  upon  that  principle,  avail  himself  of  this  set* 
off  against  the  plaintiff,  unless  he  could  bring  home  to 
htm  precise  knowledge,  at  the  time  he  took  the  bond,  of 
the  subsistence  of  the  bond  of  Bennick  held  by  the  defen- 
dant. For  it  is  a  case  of  flagrant  fraud,  contrived  for  the 
express  purpose  of  deceiving  the  world  and  pot  into  such 
a  shape  as  of  purpose  to  mislead  others  upon  this  poiatr 
and,  at  the  same  time,  intended  to  enable  the  deceivers  to 
take  advantage  of  their  fraud.  For  although  the  debt,  ao- 
eording  to  the  face  of  the  bond,  had  been  due  more  than 
three  ^ars,  yet,  according  to  the  terms  of  thp.«deed  of 
trust,  it  was  not  due  and  would  not  be  for  six  weeks  after 
the  assignment ;  and  there  can  be  but  Httle  suspicion,  that 
the  bond  given  by  Bennick  to  Hoyle,  as  alleged,  was 
known  to  the  plaintiff  or  any  one  else  but  the  parties  to  it, 
since  the  very  purpose  of  it,  as  now  stated,  required  that 
itshonid  be  kept  from  the  world,  lest  the  fraudulent  na- 
ture of  the  debt  to  Bennick  and  of  the  deed  of  trust  should 
be  discovered  and  thus  avoid  that  deed.  It  is  under  the 
eircumstances  much  the  same,  as  if  Hoyle,  knowing  that 
the  plaintiff  was  about  paying  his  money  on  the  bond,  had 
eiconraged  him  to  do  so,  or  had  at  least  stood  by  without 
eayinf  any  thing,  when  he  saw  that  the  plaintiff  was  led 
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by  the  deed  of  trust  to  believe,  that  the  parlies  did  not 
consider  the  money-  as  having  fallen  doe»  but  that  the 
debt  still  subsisted.  It  is  not»  however,  necessary  tode* 
clare  the  law  upon  that  point,  inasmuch  as  this  defeat 
daut  has  not  taken  the  requisite  proof  to  establish  the 
debt  he  relies  on  as  a  set-off.  He  has  exhibited  the  bond, 
purporting  to  be  that  of  Bennick  to  himself  for  91600^ 
dated  February  1st  1810,  and  due  one  day  after  date.  But 
it  is  not  attested,  and  the  defendant  Hoyle  has  not  even 
proved  the  handwriting  of  the  alleged  obligor,  much  less 
taken  evidence  to  establish  the  existence  of  the  bond 
prior  to  the  transfer  of  the  debt  to  the  plaintiflf.  Such 
proof  would  be  indispensable  in  such  a  case  ;  since  from 
the  conduct  of  these  parties,  as  admitted  by  themselves, 
it  might  well  be  presumed,  that  the  pretended  bond  would 
be  fabricated  after  this  controversy  arose,  and  that  they 
have  failed  to  prove  its  prior  subsistence,  only  because 
they  could  not.  This  party,  indeed,  upon  the  defect  of 
the  proof  in  this  respect  being  pointed  out  at  the  hearing^ 
pressed  the  Court  to  open  the  case  for  further  proof.  But 
that  could  not  be  thought  of  for  a  moment ;  since,  sueh 
indulgences  are  given  only  in  furtherance  of  right.  It 
would  be  a  disgrace  to  the  administration  of  justice,  if  an 
extraordinary  favor  were  granted,  to  enable  a  party  to 
supply  a  defect  in  so  iniquitous  a  defence.  The  Court, 
therefore,  refused  the  application ;  and  it  must  now  be 
declared,  that  the  defendant,  Hoyle,  has  failed  to  establisb, 
that  the  other  defendant*  Bennick,  gave  to  him  the  bond 
for  tI600,  as  alleged  in  his  answer — and  as  it  is  admitted 
in  all  the  answers,  that  the  sale  hitherto  made  under  the 
deed  of  trust  was  all  a  sham,  it  must  be  decided  that  the 
defendants,  Hoyle  and  Holleman,  produce  the  negroes  to 
the  Clerk  of  this  Court  to  be  sold,  and  that  they  or  as  many 
of  ihem  as  may  be  necessary  be  sold  by  the  Clerk,  after  the 
usual  notice,  to  the  highest  bidder  for  ready  money,  so  as 
to  pay  to  the  plaintiff  the  sum  due  upon  the  said  bond 
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ftTen  by  Xh%  defendant  Hoyte,  nnd  as  the  defendhuits  do 
not  allege  any  payment,  the  sum  dae  therein  is  found  to 
he  91600,  with  interest  at  the  rate  •fft  per  centum  from 
the  Ist  day  of  January  1840,  until  payment ;  »nd  it  will 
be  ordered,  that  HoHeman  joia  with  the  Clerk  in  con^vey* 
ing  the  slaves  to  the  purchaser  or  purchasers*  Of  course 
the  dtefeadiuipts  must  pay  all  the  costs; 

In  the  eetrrse  of  the  cause ,  Joseph  Barriuger  Ittetf  a  pe- 
tition in  it,  stating  that  on  the  lOth.  August  1844,  the  de 
fendant,  Hoyle,  conveyed  to  hmrr  two  of  the  slaves  inclttde4 
in  the  deed  of  trust,  named  Ann  and  Jane,  b;  way  of 
mortgage  to  indemnify  him  against  foss  as  the  surety  of 
Ho}ie  in  a  bond  for  9dOG,^before  that  time  giveu  to  one 
Henr}*  Rhodes,  and  prayingrtkat  they  might  be  discharged 
from  the  sequestration^  in  order  that  he  might  sell  them 
to  raise  the  money  for  the  discharge  of  the  debtt  agreear 
biy  tea  power  contained  in  the  mortgage.  An  enquiry 
was  directed  as  to  the  petitioner's  right,  and  the  master 
leported,  that  the  debt  was  a  just  one 

The  Court  can  give  no  relief  upon  the  petition,  a» 
against  the  plaiatiflT,  whose  incumbrance  is  prior  and 
preferable ;  and  alt  that  can  be  done  for  the  petitioner  is 
to  direct  that  the  negroes,  which  are  not  mortgaged  te 
Barringer,  shall  be  first  sold  for  the  satisfaction  €>f  the 
yiaintiflT,  so  that  if  he  should  be  i>aid  before  all  the  negroes 
should  be  sold,  Barringer  may  take  those  or  that  one  of 
the  two  mortgaged  to  him^  which  may  remain  ader  pa^'^ 
ing  the  plaintifll 

FcR  Curiam.  Decreed  accordinglj. 
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Altboogh  tiM  Mer«t  •mptn^WMit  of  a  by«  biddtr,  at  an  aoctioii  aal«,  may  I4 
a  firaad  spoa  ihe  ▼aodae,  yet  (he  latUr  miut  aver  ia  bis  bill  and  ahewi 
that  Im  abandoned  the  eontcactt  ai  soon  aa  be  diaeovored  aaoh  frand. 

Appeal  from  an  interlocutory  order  made  at  (he  Spring 
Term  1840,  of  Rutherford  Court  of  Equity,  his  Honor 
Judge  Bailey  presiding. 

The  bill  states,  that  41  certain  tract  of  land,  lying  in  the 
County  of  Rutherford  and  particularly  described  in  the 
bill,  belonged  in  fee  to  the  defendants  as  tenants  in  com- 
mon— that  the  «aid  land  was  offered  at  public  sale  to  the 
highest  bidder,  by  the  defendants,  on  the  20th  day  of  May 
1845,  when  the  plaintiflTs  were  the  last  and  highest  bidders 
and  became  the  purchasers,  at  the  price  of  two  thousand 
and  eight  dollars,  for  which  the  plaintiflTs  gave  their  bonds, 
Jtccording  to  the  terms  of  the  sale,  one  due  in  twelve 
months  for  one  thousand  and  four  dollars,  and  another  at 
two  years  for  the  same  amount — that  wi  each  of  these 
bonds  suit  was  brought  in  Rutherford  Superior  Court  of 
Law,  and,  on  the  first,  judgment  was  rendered  against  the 
plaintiflTs  at  the  Fall  Term  of  the  said  Court  in  1847,  and 
that  the  suit  on  the  other  bond  is  still  pending — and  the 
defendants  threaten  to  take  out  execution  on  the  said 
judgment  and  to  prosecute  the  other  suit  to  judgment  and 
force  the  collection  of  it  also  by  execution.  The  bill 
farther  states,  that,  when  they  gave  the  said  bonds,  they 
received  a  bond  from  the  defendants  to  make  a  title  to  the 
said  land,  but  that  as  yet  no  deed  of  conveyance  has  been 
actually  made.  The  bill  further  sets  forth,  that  the  said 
tract  of  land  is  worth  but  little,  probably  not  more  than 
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four  or  fire  hundred  dollars,  for  agricultural  purposes  or 
indeed  for  any  purpose,  unless  gold  mines  could  be  found 
on  its  surface  or  in  its  bosom  ;  that,  when  it  was  adver* 

tised  to  be  sold  as  above  setiforth,  it  was  advertised,  not 

»« 

as  a  farm,  but  as  a  valuable  gold  mine,  and  it  was  so  re« 
presented  repeatedly  by  the  said  heirs,  and  one  Thomas 
Jefferson  and  others,  who,  as  the  plaintiffs  understood 
and  believe,  were  procured  by  them  to  do  so,  wjth  a  view 
to  puff*  the  property  and  cheat  the  purchaser,  both  be* 
fore  and  on  the  day  of  sale  ;  that  one  of  the  defendants 
often  urged  one  of  the  plaintiffs  to  attend  the  sale,  and 
assured  him  that  it  was  worth  ten  thousand  dollars,  but 
that  he  was  not  able  to  purchase  it,  or  else  he  would  do 
so  at  any  price,  and  assured  the  said  plaintiff*  that  a  large 
proportion  of  the  low  grounds,  many  acres,  would  yield 
two  or  more  penny  weights  of  gold  to  the  hand  per  day. 
The  bill  further  states,  that,  on  the  day  of  sale,  when  the 
plaintiffs  purchased  the  said  land,  the  said  heirs  or  some 
of  them  and  the  said  Thomas  Jefferson,  agent  for  others 
were  present,  and  employed  divers  persons  to  puff*  the  said 
lands  as  containing  a  valuable  deposit  gold  mine,  and 
among  others  one  Preston  Long,  who  was  the  son  in  law 
of  one  of  the  defendants,  and  resided  in  the  immediate 
neighborhood  of  the  land,  and  who  professed  to  be  well 
acquainted  with  the  land,  as  no  doubt  he  was,  and  who 
ropresentcd  it  as  being  very  valuable  for  the  purpose  of 
mining  for  gold.  The  bill  further  charges^  that  the  said 
Preston  Long  was  secretly  employed  by  the  defendants 
or  their  agents  in  conducting  the  sale  and  with  the  knowU 
edge  and  consent  of  the  defendants,  not  only  to  puff*  the 
said  land  but  aFso  as  a  bye* bidder  to  run  the  land  up 
greatly  beyond  its  value :  that  the  said  Long  did  accord* 
ingly  bid  and  run  the  land  up,  and  these  plaintiff's  were 
the  more  induced  to  bid  en  account  of  Longs's  connection 
with  the  family,  and  well  known  acquaintance  with  the 
land.    The  bill  further  states,  that  the  plaintiffs  were  en* 
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tirely  unacquainted  with  the  land,  and  were  induced  to 
purchase  solely  from  the  false  representations  of  the  de* 
fendants  and  their  agents,  and  from  the  bidding  of  the 
s&id  Long.  The  bill  further  states,  that  the  land  is  uttf  t'y 
worthless  for  mining,  and  that,  after  employing  hands  for 
several  months,  the  plaintiffs  have  been  unable  to  find 
gold  enough  to  defray  the  expense,  and  that  they  have  re- 
quested the  defendants  to  rescind  the  contract,  which  they 
have  refused  to  do.  The  prayer  is  that  the  contract  may 
be  rescinded  and  in  the  meantime  for  an  injunction. 

The  answer  admits  that  Long  was  employed  as  a  by* 
bidder,  but  avers  that  it  was  done  solely  for  the  purpose  of 
preventing  a  sacrifice  of  the  land,  and  not  with  any  frau- 
dulent intent,  and  it  denies  that  the  defendants  made  any 
false  or  fraudulent  representations  about  the  value  of  the 
land,  either  on  the  day  of  ?ale  or  at  any  other  time. 
'  Upon  the  coming  in  of  the  answer,  the  injunction,  which 
bad  been  granted,  was  dissolved,  and  the  plaintiffs,  by 
leave,  appealed. 

N.  W^  Woodfin  and  Iredell^  for  the  plaintifijf. 
Avery  and  Chiton^  for  the  defendants. 

Pearson*  J.  We  concur  in  opinion  with  the  Judge  be- 
low, and  think  upon  the  answers*  which  are  to  be  taken  as 
true  in  this  stage  of  the  proceedings,  the  injunction  ought 
to  have  been  dissolved.  The  general  allegation  of  fraud* 
by  a  false  representation  of  the  value  of  the  land  as  a  gold 
mine,  and  by  a  combinajtion  anu>ng  the  defendants  by  sack 
representations  to  defraud  the  plaintiff,  is  positively  de« 
nled  by  the  answers,  fairly  and  without  evasion.  It  was 
t  he  ordinary  case  of  a  vendor's  praising  the  property  offered 
for  sale.  "A  splendid  article,  a  valuable  gold  mine  worth 
not  less  than  ten  thousand  dollars/*  are  words  used  by 
vendors  or  persons  offering  to  sell,  and  understood  by 
purchasers  or  persons  wishing  to  boy  to  be  unmeaning,^ 
and  pass  for  what  they  are  worth. 

W 
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Tkc^  specific  frnud  is,  that  one  Long,  at  the  instanoe  of 
the  defendai^ts,  who  offered  the  laind  for  salie,  bid  for  th^ 
lao^.  i^d  ran  it;  up  to  the  pt ice  of  $105Q  00,  with  a,B  «n* 
dei^taoding  between  him  and  the  defendant^  thaf,  if  lh« 
lands  fell  upon  his  bands  at  the  bid,  it  should.be  iiosale* 
bpt  the  title  was  to  be  with,  the  defendants ;  whereas  tbe 
terms  of  the  sale  were,  that  the  land  should  be  soU  ta 
tho  highest  and  best  bidder,  and  no  right  was  reserved  or 
notice  given,  that  Long  was  bidding  for  theveiylori^ 
Whether  his  by*hidding  \  iiiates  the  Sjale,  so  as  to  give  tbe 
plaint^Ss  an  equity,  upon  that  ground  aione^  to  repudi* 
=ate  the  eoatractt  is  a  question  aboQt  which  the  aothori* 
ti^  du  net  agree.  Lord  Manspiei^d^  in  Bexwell  ▼•  Chri9* 
lie/Cowpers  Rep.  355,  and  Lord  Kentoh,  Howard  v.  Ca$^ 
ielt  6  Term  Rep.  d4;j,  held,  that  such  by«bidding  does  rU 
tiate  the  saHe,  and  ^that  the  purchaser  is  at  liberty,  with* 
tnftroore  saying,  to  refuse  to  abide  Ky  his  contract  or 
purchnjieb  On  the  other  ha.nd  Lord  Rosslyn  and  Sir  Wm» 
Gbawt  have  each  questioned  the  soundness  of  the  doc* 
trine.  Coudly  v.  Parsons.  3  Vesey,B35  Smilh  ▼.  Clarke 
It  Vesey  477.  They  hold  that  by-bidding,  when  it  is  not 
done  for  the  purpose  of  inflating,  but  merely  to  prevent 
«««criifoe  of  ibe  property,  furnishes  no  greual,  of  it« 
setf,9o  vitiate  a  sa4e.  We  are  inclined  to  the  opinion  of 
Lords  MANsncLO  aod  Ksnyon.  If  persons  wish  to  reserr# 
aright  to  boy  in,  un1\BSStbe  property  sells  for  more  thaa  a 
grven  sum,  good  faith  requires  that  bidders  should  have 
notice,  and  a  secret  bidding  with*  (bis  view  would  seem 
to  be  al^aud>  where  the  terms  of  sale  are  to  the  highest 
aad  beet  bidder,  and  it  is  impossible,  as  Lord  Rosslyk  aad 
Sir  WiLLVAM  Gs>u«T  attempted  to  do,  to  run  a  dividing 
line,  so  as  to  say  when  this  by  bidding  is.  intended  for 
puffing,  and  wheit  merely  to  prevent  property  being 
sdld  at  a  sacrifice.  In  the  nature  of  things,.any  by*bid 
tends  to  inflate  the  price,  more  or  less,  except  it  be  an* 
Qounced  to  be  a  bid  for  the  owners  of  the  land.    W*"  '^ 
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not  called  upon  in  this  case  to  decide  Ibeqaestioa  defin- 
itely, for,  be  it  either  way,  it  is  certain  that  a  parchaser^ 
who  wishes  to  avail  himself  of  such  an  objection^  must 
do  80»  as  soon  as  the  fact  comes  to  his  knowledge,  and 
cannot  go  on  to  test  the  mine,  so  that,  if  it  tarns  out  not 
to  be  rich,  he  falls  back  upon  the  objection,  that  there  was 
a  by-bidder.    There  must  be  good  faith  on  bothsidest  and 
the  parehaser*  as  soon  as  he  discovers,  that  there  has  beeft 
bybidding,  most  make  his  election.    The  bill  does  not 
allege  when   the  plaiatiffs  dSicovered,  thai  Loag  ^Unm  a 
by*bidden    It  may  be  that  they  knew  it  at  the  time  of  tho 
sale,  or  soon  afterwards,  before  they  gave  their  bonds.   Aft 
all  events,  there  is  no  allegation,  that  they  did  not  kapw 
Ut  before  they  went  on  to  explore,  and  test  the  mineiaUy  ^ 
and  their  wish  to  repudiate  the  contract,  as  the  cttte  is 
iftow  presented  to  us,  woold  seem  to  be,  because,  upon  ex^^ 
amination,  there  was  not  as  mAch  gold  to  be  found  as 
they  hoped  for,  and  not  because,  by  reason  of  the  by-bid- 
ding  of  Long,  they  had  been  surprised  aud  indpoed  tpgivs 
inore  than  they  otherwise  would.     This  pretext  of  a  h^- 
bidding  has  now  the  appearance  of  being  set  up»  as  a 
ground  for  getting  cleai:  of  a  bargain,  which  may  be  a  bad 
one  ,  whereas  if  the  gold  mine  had  proved  to  be  valuabl<»^ 
it  never  would  have  been  heard  of 

There  is  no  error  in  the  interlocutory  order  appealea 
froou    This  opinion  will  be  certified  to  the  Court  below^. 


PcK  CuiUAM^  Ordered  to.  be  cert  ijfied  accordingly*. 


•*»--   «  . 
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Whert  a  deed  ii  ab«oluU  oh  its  face,  it  caouot  be  converted  iulo  a  mort||ra((a 
•r  Mcority  for  a  debt,  merely  by  evidence  of  the  declaratious  of  the  parties 
•r  Uie  QBskied  memory  of  wilaeases.    Tbere  roubt  be  proof  of  facte  and 

^.  dreamstaDeee,  dehors  tht  deed,  incompatible  with  the  idea  of  aa  abeoluio 
purcbaae  and  lesviug  po  doabt  on  the  mind.  There  must  be  an  allega* 
tioOf  that  the  clause  of  redemption  was  omitted,  by  reason  of  iguorancoi 
mialakei  fraud  or  undue  adrantag^e. 

Tba  esMfl  of  MelHntdd  v.  McL^odt  1  ire.  Eq.  321,  and  Franklin  r.  Re* 
hett$f  9  Ire.  Bq>  500,  eited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Rutherford 
County,  at  the  Spring  Term  1849. 

The  bill  seeks  an  aecount  of  property,  conveyed  in  1842, 
by  the  plaintiff  to  the  defendants,  in  trOiSt  to  pay  certain 
enumerated  debts. 

^  The  defendants  aver,  that,  in  1845,  all  the  matters,  con- 
nected with  the  trust,  were  referred  to  arbitrators  ;  who, 
lifter  full  investigation,  fairly  stated  the  account,  and 
made  an  award,  in  pursuance  of  which  all  the  property 
undisposed  of,  for  the  purposes  of  the  trust,  was  surren- 
dered to  the  plaintiff,  except  four  slaves,  which  were  re- 
tained by  the  defendant,  E.  Bryan,  for  the  purpose  of  be- 
ing sold  to  pay  the  balance  found  in  his  favor.  These 
slaves  have  since  been  sold.  It  is,  therefore,  insisted,  that 
the  award  is  conclusive,  as  to  all  matters  up  to  the  time  it 
was  made  ;  and  the  defendants  submit  to  account  for  the 
price  of  the  slaves  retained. 

Guion  and  Avery ^  for  the  plaintiff. 
Oaither^  for  the  defendants. 


AUGUST  TERM,  18  W.  394 


Kelly  vs.  Bryau. 


Pearson,!.  The  plaintiiT  does  notset  out  any  specific  mib* 
take  orerror  in  tbe  award;  bat  attempts  to  impeach  it»  on  Ui6 
ground  of  unfairness  on  the  part  of  the  arbitrators.  There 
is  no  proof  to  sustain  this  allegation  ;  and,  on  the  further 
ground,  that  the  same  persons,  selected  to  act,  called  iii 
one  Mr.  McEntire,  who  acted  and  signed  the  award  with 
them.  The  plaintiff  consented,  that  MoEntire  should  be 
called  in  and  should  act  with  the  four  originally  chosen; 
His  signing  the  award  with  them  can  in  no  point  of  view 
vitiate  it.  The  Court,  therefore,  declares  its  opinion  to  be 
that  4he  award  inconclusive,  as  to  all  matters  connected 
with  the  trust,  up  to  the  time  it  was  m^de.  There  will 
be  a  reference  for  an  account  as  to  the  four  slaves  re* 
tained,  in  which  the  defendant,  £.  Bryan,  will  be  credited 
with  the  amount  found  to  be  due  him,  with  interest,  after 
deducting  the  amount  found  to  be  due  by  the  defendant 
L.  Bryan,  and  charged  with  the  price,  for  which  the  four 
slaves  have  or  ought  to  have  been  sold,  and  such  hires  as 
may  have  been  received,  and  such  profits  as  may  have 
been  made  by  their  labor,  since  the  award,  subject  to  a 
proper  allowance  for  clothing,  &c. 

In  the  second  place,  the  bill  charges,  that,  in  1810,  the 
plaintiff  conveyed  two  slaves.  Ember  and  Charles,  to  one 
Puryear  and  Poindexter  to  indemnify  them  as  his  sure* 
ties  to  a  debt  of  ^900 :  that  the  bill  of  sale,  although  ab« 
solute  on  its  face,  was  executed  with  the  understanding 
that  the  plaintiff  might  redeem,  by  paying  the  8900 :  that, 
in  the  Fall  of  1641,  Puryear  and  Poindexter  conveyed  the 
slaves  to  the  defendants,  who  paid  the  S900  and  tdok  the 
conveyance,  at  the  request  of  the  plaintiff,  with  the  same 
understanding  as  to  his  right  of  redemption*  Charles 
has  been  in  the  possession  of  the  defendants  ^ei'cr  since. 
Ember  was  also  kept  by  him  until  1846,  when  an  arrange* 
ment  was  made,  by  which  Alfred  was  substituted  for 
Ember,  and  Alfred  has  since  been  in  their  possession.  The 
plaintiff  insists,  that  the  defendants  have  received  large 
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«ums,  for  tiid  hkea  and  profits  of  these  atavea,  afid  tiMit  he 
lias  a  right  to  an  accoant  attd  to  redeem  Cbarlf  8  and  A!« 
fred.'  The  defendants  deny  that  they  paid  the  JB900  and 
took  the  oon  vey  anoe,  at  the  request  of  the  plaintiff,  or  that 
he  was  to  have  a  right  to  redeem.  They  aver,  that  they 
]»atd  the  money  and  took  the  conveyance,  at  the  Ireqoest 
of  their  sister,  who  La  the  wife  of  the  plaintiff  {  as  Ihey 
were  fearfol,  that,  being  a  thriftless  man»  addicted  to  bard 
itrinky  he  would  waste  his  sabetanee  and  leave  her  in  a 
destitute  condition,  andtbey  intended  to  alk>w  hfT  to  re- 
deem the  negroes,  and  have  the  title  seooredileb  bet  sold 
and  separate  use.  They  have  had  possession  of  Charles 
ever  since  ;  they  allowed  their  sister  to  ke^p  £mber  and 
retain  his  wages  in  the  black  smith's  shop,  for  the  support 
of  herself  and  family,  from  the  time  of  their  purchase  ia 
1811  until  I84G,  when  Alfred  was  substituted  for  Bm* 
ber,  who  was  sold  for  9500,  which  was  applied  to  the 
plaintiff's  df^bts  ;  since  which  time,  they  have  also  had 
possession  of  Alfred,  and  bad  no  expectation  that  their 
sister  would  be  able  to  redeem*  They  aver,  that  their 
intention  to  allow  their  sister  to  redeem  was  as  a  favor 
aa4  not  as  a  right,  and  at  no  time  did  they  ever  admit  a 
fight  in  the  plaintiff  to  redeem  or  bold  any  obligpation  up* 
on  him  to  refund  the  9900.  They  insist  that  it  is  iniqoit* 
«ms  in  him  now  to  attempt  to  set  op  a  right  to  redeem  and 
eall  for  an  account,  since,  during  the  whole  time,  theriadt 
bad  been  theirs,  if  one  or  both  the  negroes  had  died. 

Mr.  Puryear,  whose  deposition  has  been  taken,  states,, 
tfaat  when  he  and  Poindexter  took  the  bill  of  sale,  tfaere 
was  no  understanding  that  the  pbiintiff  was  to  have  a 
tight  to  redeem.  But,  afterwards,  as  the  price  was  ocm« 
s:dered  low,  and  tbey  understood  that  the  plaintiff 'b  wife 
wished  to  be  allowed  to  pay  the  0900  and  have  tlie  ne* 
groes  conveyed  to  some  friend  for  her  use^tbey  concluded 
to  allow  either  the  plaintiff  or  his  wife  to  redeem,  and  in* 
fivmed  the  plaintiff  of  this  intention,  and  farther  informed 
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h)m;  that  tbey  only  derired  to  be  indemnified,  but  did  not 
lUio  the  matter  to  stand  in  tbat  ootidition.  The  witaeai 
eayf  ft  bOf  and,  as  be  siiiipposes,  J^oindexter,  were  under  the 
iqipveaiien  thai  tb^y  were  acting:  in  pursuance  of  some 
arrabgernent  of  the  hind*  when  tbey  conveyed  Co  the  de« 

fendaitils. 

Another  witness  aays  that,  about  the  time  the  convey- 
anee  was  exeouted,  he  heard  the  defendant  and  Larkin 
Bryan  sa3%  that  he  and  bis  mother  were  taking  the  con* 
veyance  t<>.give  '^the  plaintiff  and  his  wife,*'  or  '*the  plain- 
tiff and  his  family"  a  chance  to  redeem* 

Anetber  witness  saj-s,  he  was  present,  and  bis  under- 
standing was,  that  the  defendants  were  acting  for  the 
benefit  of  their  sister,  and  that  there  was  no  idea  enter- 
tained by  any  of  the  parties,  that  the  defendants  were 
acting  hi  tli»  matter  for  the  benefit  of  the  plaintiff^  or  that 
he  was  to  have  a  right  of  redemption. 

It  is  a  rule  of  the  common  law,  that  parol  testimony 
shall  net  be  admitted,  to  add  to,  vary,  or  expl  lin  writ- 
ten instruments;  for  the  very  sound  reason,  that  writ- 
ten menmriats  are  surer  and  better  evidence  than  the 
alippery  memory  of  witnesses. 

Courts  of  Equity  have  made  some  exceptiona  to  this 
role»for  the  purpose  of  preventing  fraud  ;  but  the  juris-* 
dictaan  is  exercised  sparingly,  and,  many  think,  with  very 
dMbt/uI  policy. 

in  E^nit^t  plaintiffs  are  allowed,  by  making  the  proper 
pretimfnarj)  allegations,  as  that  a  certain  clause  was  in* 
tended  to  be  inserted  in  a  written  instrument,  but  wa^i 
omitted  by  the  ignorance  or  mistake  of  the  draftsman^ 
Of  by  some  fraud  or  circamvention  of  the  opposite  party, 
00  some  oppression  or  advantage  taken  of  the  plaintiff *s 
neeessities,  or  when  an  unlawful  trust  was  designedly 
oQidtted  to  evade  the  law,  to  call  for  a  discovery  on  the 
oalhof  the  defendant.  If  the  fact  is  confessed,  the  plain* 
tiff  oQSi  lave  relief*    If  it  be  denied,  although  it  wa3  for 


aw  SUPREME  COURT. 


Kelly  V,   Bryan. 


a  long  time  qaestioned,  it  is  now  settled,  that,  provided 
the  matter  can  be  established,  not  merely  by  the  de^UiH* 
tions  of  the  parlies,  or  the  unaided  memory  of  witneare^, 
bat  by  Tacts  and  circumstances  dehors  the  instrument^ 
soch  as  are  mere  tangible  and  less  liable  to  be  mistaken 
than  mere  viords,  Equity  will  give  relief,  by  considering 
the  clause  thus  shewn  to  have  been  omitted,  as  if  it 
had  been  set  out  in  the  instrument.  Streator  v.  Jones, 
S  Hawks.  423. 

The  facts  and  circumstances  "dehors**  relied  upon  in 
that  case,  were  gross  inadequacy  of  price  ;  the  possession 
being  retained  by  the  plaiotiflT  and  the  paj^ment  of  inter* 
eM  ;  and  there  was  the  preliminary  allegation  of  oppres* 
sron,  to  account  for  the  clause  of  redemption  not  Inlng  in- 
serted. The  plaintifTwas  a  man  hard  pressed  for  mo- 
ney and  was  forced  toconsent  to  the  omission  of  the  clausr, 
the  matter  being  cut  short  by  the  defendant'ssaying  '•here, 
take  the  money  you  want,  and  trust  to  my  word/^  Many 
other  cases  fully  settle  this  to  be  law,  that,  ''provided  it 
appear,  to  have  been  the  real  intent  of  the  party  to  have 
the  clause  inserted  and  the  instrument  was  pot  in  the  form 
of  an  absolute  dcrd  by  ignorance,  mistakr,  fraud  orun* 
due  advantage,"  equity  will  treat  the  instrument  as  if  i\e 
clause  was  inserted,  McDonald  v.  McLeod  1  Ire.  Eq.  281  • 

In  Franklin  v.  Roberts^  2  Ire.  Eq.  560,  this  further  re- 
striction is  added  :  '*when  the  answer  denies  the  right  of 
redemption,  the  proofs  must  bo  clear,  consiatent  and  co* 
gent,  compo.«ed  of  circumstances  incompatible  with  the 
idea  of  an  absolute  purchase  and  leaving  no  donbt  on  the 

mind  " 

The  cases  all  show,  by  \\hat  narrow  limits  theezcep^ 
tion  to  the  general  rule  of  evidence  is  circumscribed.  It 
iiS  allowed  to  protect  against  fraud  ;  but  it  leads  to  per« 
jur}',  and  is  a  weak  protection  against  fraud  ;  for  a  mfitt« 
who  will  commit  a  fraud,  most  usually  will  swear  falsely, 
rather  ihnn^'confessir  and  give  up  his  ezpeoted  gain* 
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Hence  it  is  rigidly  required,  tliat  there  shonld  be  an  alle« 
gation,  that  tlie  claoBe  was  intended  to  be  inserted,  bat 
was  omitted  from  some  of  the  causes  above  stated,  other* 
wise  there  would  be  encouragement  given  to  secret 
trusts  and  the  door  to  let  in  perjury  would  be  opened  wide 
without  any  necessity  on  the  ground  of  preventing  fraud« 

The  above  cases  are  referred  to,  for  the  purpose  of 
showing,  how  entirely  short*  in  every  particular^  the  pres- 
ent case  falls,  of  the  limits  fixed,  to  the  admitted  excep  • 
tions  to  the  general  rule : 

:  1st.  The  right  of  redemption  is  not  confessed  but  is 
positively  denied  without  evasion. 

2nd.  There  is  no  allegation,  that  the  alleged  right  to 
redeem  was  intended  to  be  inserted  in  the  deed  from  rur« 
year  and  Poindexter  to  the  defendants,  or  any  reason  sug- 
gested why  it  should  not  have  been  inserted ;  if,  in  truttii 
there  was  any  such  understanding. 

3rd.  There  is  no  allegation  of  surprise,  mistake,  fraud 
or  oppression  ;  in  fact,  there  could  have  been  no  oppres- 
sion,  for  the  plaintiff  was  not  the  debtor  of  the  defendants 
and  they  paid  the  same  price,  that  he  had  agreed  to  take 
from  his  vendees,  which  does  not  appear  to  have  been 
inadequate;  for  one  of  the  slaves,  the  best  blacksmith,  was 
sold  for  $500. 

4th.  There  are  no  circumstances  dehors  the  deed,  in- 
consistent with  the  idea  of  its  being  absolute.  The  prico 
as  above  stated  was  not  inadequate.  The  defendant  did 
not  claim  or  take  any  evidence  of  debt  from  the  plain- 
tiff for  the  tOOO. 

The  possession  was  not  retained  by  the  plaintiff,  as  if  it 
had  been  a  mortgage.  One  of  the  slaves  was  taken  into 
possession  by  the  defendants  immediately;  the  other  was 
allowed  to  remain  in  the  possession  of  the  defendants' 
sister,  who  was  the  plaintiff's  wife,  for  some  four  years, 
when  Alfred,  who  was  exchanged  for  him,  was  taken  in- 
to possession  by  the  defendants,  and  the  possession  of  one 
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of  the  slaves*  by  the  defendants'  sister,  is  not  incoosisteot 
with  an  absolate  purchase  for  the  purpose  of  rendering 
aid  to  her. 

5th.  When  the  matters  connected  with  tl^e  trust  food 
were  referred  to  arbitration,  no  claim  of  a  rtghl  to  redeem 
and  call  for  an  account  was  set  up,  as  to  these  negroes* 

6th.  The  parol  proof  of  declarations,  by  which  the 
plaintiff  seeks  to  set  up  a  right  to  redeem,  is  vague  and 
unmeaning — no  two  witnesses  agree  ifi  their  recollection 
— thus  giving  a  striking  proof  of  the  wisdom  of  the  rule 
of  the  common  law,  and  the  necessity  of  restricting  the 
exception  to  the  rule,  by  very  narrow  limits. 

We  therefore  declare  our  opinion  to  t>e,  that  the  plain- 
tiff is  not  entitled  to  redeem  the  slaves. 

Per  Cb'BrAM.  Decreed  accordingly. 


The  following  Rule  was  adopted  by  the  Supreme  Court  at 
Morganton,  at  the  August  Term^  1849 : 

Ordered  by  the  Courtt  that  whenever  a  judgment  at 
law  is  obtained  by  the  plaintiff,  it  shall  be  at  the  option 
of  the  plaintiff's  connsel,  without  a  special  motion  to  the 
Court,  to  hare  his  execution  for  debt  or  damages  return* 
able  to  the  Superior  Court  of  Law  of  the  County,  from 
which  the  record  was  transmitted  to  this  Court. 
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WILLIS  A.  ROYSTER  w.  LITTLEBKRRY  CHANDLER. 

In  thif  ctMy  a  motion  wtt  mtdo  to  romand  the  eaoie,  beeaoM  it  bad  batA 
■at  for  baaringand  ordarad  to  be  tranafarrod  to  tba  Snpraoia  Cawt«  «t  % 
■paciai  tann  of  tba  Coart  balow  ;  Heldt  that  tba  ordar  of  tba  Coort  balnr 
waa  right,  and  tba  motion  to  remand,  on  the  ground  that  the  Cawt  balaw 
had  no  right  to  malca  anch  order,  waa  rafuiad. 

Cause  removed  from  the  Court  of  Equity  of  Granville 
County,  at  a  Special  Term  in  June  1849. 

W»  H.  Hayteood,  Oittiam  and  Lanier^  for  the  plaintHT. 
Oraham^  /»  H.  Bryan  and  7.  B.  VenabUf  for  the  dt* 
fendant. 
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RuFFiN,  C.  J.  A  motion  has  been  made  to  remand  this 
cause  upon  the  ground,  that  it  was  improvidently  re- 
moved.  The  facts  are,  that,  at  the  regular  term  on  the 
Ist  Monday  of  September  lasti  the  case  was  continued  on 
replication  to  the  answer  and  an  order  for  commissions, 
and  that  a  special  term  of  the  Court  was  then  appointed 
A>r  a  day  prior  to  the  present  term  of  this  Court,  and,  at 
the.ifpecial  term,  the  cause  was  set  down  for  hearing,  and 
ordered  to  be  sent  here. 

As  the  purpose  of  the  special  term  is  to  expedite  the 
administration  of  justice,  the  Court,  at  a  term  of  that  kind, 
ought  to  possess  all  the  powers  necessary  to  that  end ; 
and,  therefore,'  to  be  considered  as  possessing  all  which 
could  be  exercised  at  the  stated  terms,  except  as  far  as 
they  may  be  withheld  by  the  acts  either  expressly  or  im^* 
plicitly.  That  of  1844,  ch.  10,  requires  all  causes  on  the 
civil  docket  to  be  tried  at  the  special  terms,  but  directs 
that  no  process  shall  be  made  returnable  thereto,  except 
such  as  may  be  requisite  to  obtain  the  attendance  of  wit* 
nesses.  That  ex«li:Kles  the  cognizance  of  criminal  cases 
9nd  suits  in  equity,  and  the  bringing  in  of  a  party  either 
originally  or  for  the  purpose  ot  reviving.  But  in  other 
respects  it  would  seem  that  all  the  functions  belonging 
to  the  Court  are  to  be  exercised  at  a  special  term :  which 
is  substantially  an  additional  term,  or  one  in  anticipation 
4^  the  regular  term,  and  nothing  more  or  less.  The  act 
«flB48,  eh.  3d,  extends  the  powers  and  duties  of  the 
t!!o;trt  at  special  terms  to  causes  ia  equity.  It  requires 
that  those  remaining  undecided  at  the  preceding  term 
shall  be  decided — meaning,  of  course,  such  as  stood  ready 
/jpr  decision  and  were  not  deeided  lor  want  of  time.  And 
it  ftH^thermore  requires,  that  such  orders,  rules,  and  de« 
crees  shall  be  made  in  all  such  suits  as  may  be  proper, 
aeoordifig  tP  the  course  in  equity  propeedings.  Then,  aN 
4ll00gb  parties  cannot:  be_  broiigbt  in  at  ^  special  teroii  it 
seems  clear»  that  in  all  causes  already  constitute4f  (^* 
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cept  criminal  cases,)  both  the  purpose  and  words  of  the 
statntes  merely  substitute  a  special  for  a  regular  term» 
both  on  the  law  and  equity  side  of  the  Court.  It  was  ob« 
jected  to  this  construction,  that  one  of  the  parties  might 
at  the  time  have  sued  out  commissions  returnable  to  the 
next  regular  term,  and  that  it  would  be  incongruous  in 
the  act  to  allow  those  orders  to  be  made  at  the  interme* 
diate  special  term.  If  that  had  been  the  state  of  the  facts^ 
and  one  of  the  parties  had  not  prepared  his  case  to  be  set 
down,  on  objection  the  Court  might,  and,  doubtless,  would 
have  refused  to  make  the  orders  at  that  time.  But  there 
was  no  objection  on  that  ground,  nor,  indeed,  on  any 
other.  The  question,  therefore,  is  solely  as  to  the  power 
of  the  Court,  at  a  special  term,  to  take  cognizance  of 
a  cause,  which  was  not  before  set  for  hearing ;  and  upon 
that,  for  the  reasons  stated,  we  conceive  the  authority  is 
full.    The  motion  is  denied. 

Pea  Curiam.  Judgment  accordingly.. 


BYTHAN  B.  ALLEN  M.  JOHN  B.  ALLBN  k,  AL. 

In  ihm  Statea  a  wife  haa  no  rigbt  to  haTO  a  proTuion  made  for  bar  ent  af  a 

distribatiTa  tbara  aeeruiog  to  ber  daring  ber  covertare. 
And  the  butband  »  not  at  liberty  to  make  a  voluntary  disposition  of  snob  dif^ 

tribotive  share,  even  in  trost  for  bis  wife,  so  as  to  prevent  it  from  being 

liable  to  the  elaims  of  his  oreditors. 
The  oases  of  Bryan  v.  Bryan^  1  Dev.  Eq.  47,  and  of  LutiUr  v.  Z)toto<eii,  9 

£q  3S9,  eited  and  approved. 

Oaxme  transferred  from  the  Court  of  Equity  of  Johnston 
Cottnty,  at  the  Spk'iiig  Term  1849. 
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Henry  W«  Stevens  was  entitled  to  real  and  personal 
estates^  and  died  intestate  on  the  14th  of  February  1847t 
leaving  no  issue*  but  several  heirs  at  law  and  next  of  kin ; 
•f  whom  a  sister,  Amanda,  then  the  wife  of  John  B.  Alien, 
was  one.    On  the  28nd  of  the  same  month,  the  husband, 
for  the  nominal  consideration  of  one  dollar,  conveyed  and 
assigned  to  Jaoob  A.  Stevens  all  his  estate  and  interest 
in  the  land  descended  to  his  wife  from  her  deceased  bro* 
tber,  and  also  the  distributive  share  of  the  personal 
estate  of  the  intestate,  to  which  his  wife  and  be  in  her 
right  were  entitled :  upon  trust  to  hold  the  same  to  the 
sole  and  separate  use  of  the  wife  during  her  life,  and  at 
her  death  to  convey  the  same  to  such  persons  and  for  such 
purposes,  as  she  might  by  will  appoint.    John  B.  AlleU 
bad  no  other  visible  property,  but  was  insolvent  at  the 
time ;  and  the  plaintiff  was  his  creditor  by  a  judgment 
rendered  in  1846,  on  which  an  execution  was  returned 
nulla  bona.   The  bill  was  filed,  in  March  1847,  against 
John  B.  Allen  and  his  wife,  the  trustee,  and  the  adminis- 
trator of  the  intestate,  and  charges,  that  the  deed  was  ex- 
ecuted voluntarily  and  for  the  purpose  of  securing  those 
interests  to  the  wife  in  fraud  of  the  plaintitf  and  other 
creditors  of  the  husband ;  and  it  prays,  that  it  may  be  so 
declared,  and  that  satisfaction  of  the  plaintiflfs  judgment, 
out  of  the  distributive  share,  may  be  decreed.    The  ad- 
ministrator submits  to  account  for  the  estate  as  soon  as 
it  can  be  got  in,  and  to  pay  the  distributive  share  in  ques- 
tion, as  he  may  be  directed  by  the  Court.    The  other  de- 
fendants did  not  answer,  and  the  bill  was  taken  pro  c<m- 
fesso  as  to  them. 

Hm  W.  Miller  and  Husted^  for  the  plaintiff* 
O.  W.  Haywoodt  for  the  defendants. 

Rmrrar  C.  J.    The  particular  point,  which  arises  here, 
has  not  been  presented  to  the  Court  before.    Bat,  upon 
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the  principle  of  Bryan  v.  Bryan^  1  Dev.  £q.  47*  and 
otLassUer  v.  Dawson^  2  Ired,  £q.  389»it  must  be  hold  for 
the  plaintiff.    Those  cases  establish,  that,  in  this  Slate  a 
married  woman  has  no  cqaity  against  an  insolvent  bus* 
band,  or  bis  creditors,  for  a  provision  out  of  her  legacy* 
distribative  share,  or  other  equitable  property.    It  was 
there  known  and  admitted  to  be  clearly  settled  otherwise 
in  England,  and  also  in  several  parts  of  this  country  ;  and 
it  is  now  believed,  that  the  doctrine  of  the  Courts  of  equity, 
in  nearly  all  the  States,  accords  with  that  m  England* 
Such  a  concurrence  of  opinion  among  those,  who  admin« 
ister  the  system  of  equity,  which,  even  to  its  details,  is 
generally  adopted  in  this  State,  is  well  calculated  to  maka 
it  somewhat  surprising,  that  in  this  respect  our  decisions 
should  establish  an  exception.    For,  unless  one  adverts 
to  the  peculiar  state  of  our  law  touching  the  provisions 
for  widows,  it  may  well  seem  singular,  that  a  wife's  claim 
for  a  settlement  out  of  her  own  property  should  not  be 
deemed  as  equitable  here  as  it  is  elsewhere.    If  the  pre^ 
sent  members  of  the  Court  entertained,  indeed,  opinionfe 
on  that  question,  different  from  those  of  their  predecessors, 
they  would,  nevertheless,  feel  bound  to  adhere  to  what 
was  thus  distinctly  decided  twice  with  unanimity,  and  has 
been  regarded  as  at  rest  for  about  twenty  years.    But,  in 
truth,  there  were  reasons,  we  think,  quite  sufficient  for 
not  adopting  here  the  notion  of  the  supposed  equity  of 
the  wife.    The  rule  had  its  origin  in  the  maxim,  that  he, 
.who  seeks  equity,  must  do  equity — assuming  it  to  be 
equitable,  when  a  husband  asked  the  assistance  of  a 
Court  of  equity  to  get  in  his  wife's  property,  to  refuse  it 
to  him,  unless  he  had  made  out  of  his  estate,  or  would 
make  out  of  hers,  an  adequate  settlement  on  her.    The 
reasons  for  that  course  of  the  Chancellor,  undoubtedly, 
were,  that,  by  the  law  of  that  county  and  its  fixed  habits, 
a  wife  had  no  adequate  security  for  a  livelihood,  but  by 
a  settlement  made  by  the  husband  of  his  own  accord  or 
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tinder  the  direction  or  the  Court.    For  a  woman  has  no 
absolute  right  in  England  to  a  share  of  her  husband's  per- 
tonal  estate  ;  but  he  may  dispose  of  the  whole  of  it  be* 
fore  his  death  or  by  his  will.    It  was  also  an  incontesta- 
ble fact,  that,  by  the  introduction  of  uses  and  trusts  and 
the  habits  of  putting  the  titles  of  nearly  all  the  lands  in 
England  in  trustees,  dower  in  that  country  was  not  a 
tource  of  livelihood,  which  could  be  at  all  relied  on.  The 
liusband  defeated  it,  by  oonvejring  his  estates,  just  before 
marriage,  in  trust  for  himself,  and  making  subsequent 
purchases  in  the  name  of  a  trustee.    Then,  as  a  woman 
might  be  left  destitute  of  any  personal  provision,  if  the 
busband  chose,  however  large  his  wealth,  and  also  as  the 
permanent  provision,  intended  for  her  by  the  common  law 
out  of  his  land,  was,  by  the  devices  of  the  husband,  prac- 
tioally  lost,  and,  as,  by  the  course  of  descents,  the  males 
are  preferred,  and  therefore  women  are  not  apt  to  have 
land  of  their  own,  there  arose  the  clearest  case  imagina* 
Ue  for  the  interposition  of  either  the  legislature  or  the 
iChaneellor,  in  aid  of  the  wife's  claim  for  protection  against 
4estitation.    It  happened  that  the  parliament  left  the 
Aatter  to  the  Courts ;  and  fVom  that  necessity  for  creating 
«Dme  substitute  for  the  legal  provisions,  to  which  the  wife 
was  once  entitled,  and  habitually  enjoyed,  sprang  the  ad« 
jadioations,  on  which  the  system  now  prevailing  was 
built.    But,  if  in  the  middle  of  the  eighteenth  eeotoryt 
parliament  had  taken  up  the  subject  from  its  foundation 
and  enacted  new  and  indefeasible  provisions  for  the  wife, 
jotit  of  the  legal  and  equitable  estates  of  her  husband,  one 
J8  apt  to  conclndet  that  it  would  not  have  required  re- 
Ktraining  words  in  the  statute  to  induce  the  Chaaoelior  to 
-desist  from  further  intercepting  the  exercise  of  the  legal 
marital  rights  of  the  husband  over  any  part  of  his  wife's 
.fortooe*    Such  modem  enactments  mast  be  received  by 
Ooarts,  as  the  authentic  expositieo  of  what  is  deemed  by 
ihe  legielatwe  ^  to  be  establidted,  as  the  rights  of  the 
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Imsbaod  and  the  wife  in  the  state  of  society,  now  exist-i 
ing,  and  respected  accordingly.  Now,  that  was  precisefii 
ly  the  condition  of  things  in  this  State*  Our  legislature 
did  not  leave  it  to  the  Courts  to  adjust  the  rights  of  hus« 
band  and  wife  in  the  points,  in  which  they  had  lost  the 
equilibrium,  which  originally  existed  at  common  law.— 
On  the  contrary,  the  Assembly  at  an  early  period  began  a 
course  of  legislation  on  this  subject,  which  indicated  aa 
intention  to  frame  a  new  system  of  our  own,  and  has  re<« 
suited  in  establishing  a  system,  whereby  such  legal  prot 
visions  are  secured  to  married  women,  as  seemed  to  the 
legislature  to  be  suitable  to  the  state  of  our  country  an(| 
the  habits  of  our  people.  By  it,  a  woman  is  dowable  of 
one  third  of  all  inheritances,  of  which  the  husband  dies 
seized,  and  also  of  trusts,.equities  oi  redemption  and  otheir 
equitable  estates  of  inheritance ;  and  all  conveyances  by 
the  husband,  with  the  intent  to  defeat  dower,  are  avoided; 
and  dower,  pr  a  devise  in  lieu  of  it,  is  exempt  from  the. 
debts  of  the  husband.  Of  the  personal  estate  she  is  en« 
titled  to  one  years  provision  for  herself  and  family,  and 
absolutely  to  one  third  of  the  surplus,  if  the  husband  left 
fiot  more  than  two  children,  and,  if  more,  to  a  child's  part* 
And|  if  the  husband  make  a  will,  and  do  not  therein  make 
provisions  for  the  wife  equal  to  those  specified,  she  may 
signify  her  dissent,  and  shall  then  have  those  provisions 
made  good  out  of  the  other  parts  of  the  estate.  Moreover* 
H  summary  remedy  is  given  for  the  recovery  both  of  the 
dower  and  distributive  share.  It  is  obvious,  that  the  leg« 
islatnre  has  departed  entirely  from  the  common  law  and 
trom  the  previous  course  of  equity,  in  respect  to  provis- 
ions for  married  women,  and  hath  established  a  code  of 
par  own — in  many  respects*  indeed,  much  preferable  for 
the  wife.  It  secures  to  the  wife  indefeasible  interests  in 
fOX  parts  of  her  husband's  estates,  and  exposes  her  to  des- 
titution in  the  single  case  only  of  the  husband,  himself^ 
becoming  destitute.    Against  that,  provision  might  bp 
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mnde  by  settlement ;  which,  however,  has  hitherto  been 
unusnal  and  is  not  yet  common  with  us.  But,  if  there  be 
no  settlement,  the  presumption  is,  that  in  respect  to  for- 
tune, as  in  other  things  aflfecting  their  happiness,  they  in* 
tend  by  marriage  to  embark  in  one  bottom,  and  to  sink  or 
swim  together.  The  legislature  plainly  considered  that 
the  wifVs  interests  were  sufficiently  secured,  and  those 
of  the  issue  best  promoted,  by  placing  her  rights  upon  the 
footing,  that  the  husband  should  do  as  well  for  his  wife 
as  he  did  for  himself  and  his  children,  and  that  if  he  pro* 
vided  a  livelihood  for  himself  and  his  issue,  he  should  also 
for  her.  But  suppose  the  Court  to  conceive,  that  the  coda 
was  imperfect  in  some  respects,  and  did  not  do  ample 
justice  to  the  wife,  could  we  then  assume  authority  to 
supply  those  supposed  defects  in  legislation,  by  continuing 
to  her  thoxe  equitable  rights  against  her  husband's  legal 
power  of  disposition  of  her  cfioses  in  action  or  equitable 
property,  which  had  been  conferred  on  her,  when,  and 
because,  she  was  substantially  without  any  legal  rights 
in  any  part  of  the  husband's  property,  unless  by  ante* 
nuptial  contract  ?  It  is  thought  not.  For  the  fact,  that 
the  legislature  hath  thus  superseded  the  provisions  for  her 
previously  existing,  and  secured  to  her  others  more  val- 
uable,  would  seem  to  be  almost  conclusive,  that  it  was 
the  purpose  to  simplify  and  fix  definitely,  as  legal  rights, 
all  the  claims  which  the  wife  should  haveout  of  the  has* 
hand's  estate,  or  set  up  in  restraint  of  the  powers*  which 
the  common  law  gave  him  over  any  part  of  hers.  How- 
ever much  the  Court  of  Equity  might  be  justified  in  in- 
terfering, on  behalf  of  the  wife,  to  supply  defects  in  the 
ancient  legal  system,  w*hich  had  gradually  grown  or  been 
developed  through  a  long  coarse  of  time,  it  is  hardly  jas* 
tifialile  in  any  conceivable  case  in  a  Court  to  take  sach 
liberties  with  legislation,  so  recenti  as  to  make  it  impos* 
sibie  to  suppose  the  law  makers  did  or  would  not  think  it 
adequate  to  all  ihe  exigencies  of  society  now  existing. — 
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More  espocially  was  the  Coart  obliged  to  take  that  view 
of  the  matter  in  1826  as  the  construction  and  effect  given 
to  oor  statutes  had  been  universally  acquiesced  in  up  to 
that  time,  and  the  supposed  equity  of  the  wife  was  then 
first  suggested  with  us.  Until  that  period  it  was  the 
common  experience,  that  husbands  and  wives,  alike,  re- 
lied on  their  legal  rights,  and  each,  though  claiming  no 
more,  claimed  them ;  so  that  the  husband  had  universally 
dealt  with  his  wife's  equitable  property  as  his  own,  when- 
ever it  was  capable  oT  being  Teduced  into  possession  dur- 
ing the  coverture.  The  conclusion  of  the  Court,  then,  is, 
that  the  case  of  Bryan  v.  Bryan  was  good  law,  and  that 
a  wife  has  no  such  equity  as  was  there  denied  to  her. 

That  point  being  settled,  it  would  seem  to  follow,  that 
the  husband  has  such  an  interest  in  the  distributive  share 
accruing  to  the  wife,  and  that  it  is  substantially  so  much 
Ills  property,  as  to  render  a  voluntary  assignment  of  it  by 
liim,  when  insolvent,  a  fraud  upon  his  creditors.  It  would 
be  so,  if  the  assigment  were  to  a  stranger  without  value. 
It  must  be  as  much  so,  when  the  assignment  is  to  the 
wife  after  marriage,  or  to  a  trustee  for  her.  She  does 
not  claim  under  her  original  right.  That  was  extin- 
guished by  the  husband's  assignment,  and  she  claims 
exclusively  under  the  assignment ;  and  the  question  is, 
whether  it  is  valid  against  his  creditors.  The  husband's 
interest,  it  is  true,  is  not  so  vested  in  him  finally,  as  to 
make  the  distributive  share  his  to  all  purposes.  It  cannot 
be  attached  for  his  debts  ;  nor  can  he  sue  for  it  in  his 
own  name  ;  nor  transmit  it  to  his  representative;  bat* 
if  not  got  in  or  disposed  of  by  bim  during  the  coverture, 
ft  will  survive  to  the  wife  or  her  representative.  It  is 
not  supposed  a  Court  of  equity  would  decree  paynient  of 
the  husband's  debt  out  of  the  wife's  distributive  share,  if 
it  be  left  by  the  husband  outstanding  and  not  affected  by 
any  dealing  of  his,  because  that  would  in  effect  be  to 
compel  him  to  assign  it  either  in  whole  or  in  part»  and 
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woDldt  to  that  extent,  interfere  with  the  eontingent  right 
of  sarvivorship,  whieh  the  law  leaves  in  the  wife  and  of 
whiefa  there  is  no  ground  for  equity  to  deprive  her.  It 
may  be  said,  tben«  that  the  creditors  have  no  snch  right 
to  satisfaction  attaching  itself  to  this  property*  as  entitles 
them  to  complain  of  any  dispositiop  the  husband  may 
make  of  it.  But  it  seems  otherwise  to  the  Court.  This 
interest  would  clearly  pass  to  the  assignees  in  bankruptcy* 
That  19  settled  in  England,  subject,  indeed,  to  the  wife'f 
equity,  of  which  we  have  before  spoken,  which  exists  tber# 
hnff  not  here.  So  he  could  not  be  discharged,  as  an  in» 
solvent  debtor  under  our  law,  without  including  this  in* 
tere^t  in  bis  schedule ;  for,  although  the  aet  speaks  of  thf 
estate,  goods  and  effects  of  the  debtor,  yet  it  is  a  part  of 
the  oath,  that  the  schedule  contains  all  securities  and 
extracts,  ''whereby  any  benefit  or  advantage  may  accruf 
to  him."  and  it  cannot  be  supposed,  that  one  may  be  law* 
Cully  discharged  as  an  insolvent  to-day»  with  the  power  o| 
seJUtig  or  reducing  to  his  possession,  to»morrow,  his  wife's 
dlfistributive  share,  to  his  own  use.  There  is  no  middle 
giround,  and  it  must  be,  therefore,  that  the  insolvent  bus* 
^O.d  may  be  kept  in  prison  under  a  ca.  sa.,  until  he  ap- 
ppopiriates  his  wife^s  cboses  to  the  satisfaction  of  his  cred* 
itprff*  or  that  the  wife  is  entitled  to  have  them  secured  tc^ 
ker  absolutely  as  againstiiim — since  be  caniu>t  keep  tbeflji 
for  bimself,  even  contingently.  Having  held,  that  tho 
wife  is  »ot  thus  entitled,  the  other  part  of  the  alternatiTa 
must  be  enforced «  ]f,  indeed,  the  creditor  will  not  proceed 
by  that  mode  to  obtain  an  appropriation  of  this  interest, 
during  the  life  of  the  husband  or  before  be  disposes  of  it 
afifictually  to  some  one  else,  it  is  his  own  lool^  put.  If  thf 
Imsband  will  not  mak^  the  assigment,  but  rather  lie  ii^ 
Jai),  there  1400  help  for  the  cre^istor  against  thesurviviog 
Wifir*  But  tb^  creditor  hl^s  a  right  to  he  satisfied  out  •f 
Ike  fundt  wherever  the  hu^and  by  wy  w^  maj^fss  it  hi^ 
U  ht  gets  in  the  daiOMd  in  nipnfiy  or  qpeeifi^ 


DBGEMBBR  TERM,  tgi*. 


Alien  v«.  Allan. 


property*  Ihe  creditor  can  look  to  it  tor  satisfaotioo,  So^ 
if  he  tell  it,  the  price  is  subject  ia  the  same  manner.  It  iSt 
tfaereforei  fraodQlent  in  him»  as  against  his  creditorSi  t^ 
eOBTey  it  rolantarily ;  since  he  thereby  extingaishes  hit 
wif e*8  right*  as  the  next  of  kin»  and  his  volantary  assignee 
ought  not  to  hold  in  preference  to  the  creditors.  Theii» 
as  oar  law  denies  an  equity  in  the  wife  to  a  provision  out 
of  this  demand,  the  assignment  in  trust  for  her  is  purely 
Tolnntary.Hs  muchso,  as  if  it  were  to  a  stranger  without 
a  price.  All  the  cases,  in  which  settlements  of  such  in* 
terests  on  the  wife  and  children  have  been  upheld,  distinct- 
ly  place  their  validity  on  the  equity  of  the  wife*  as  a  sob* 
sistiog' independent  interest,  amounting  to  a  valuable 
consideration  for  the  disposition  in  her  favor.  In  OasseU 
y.  Orouif  4  Metcalf  486,  after  holding,  that  a  debt  from  a 
late  guardian  to  the  wife  could  not  be  attached  by  a 
creditor  of  the  husband  before  alteration,  the  Court  held 
further*  that  an  assignment  of  it  to  a  trustee  for  the  wifo 
was  not  fraudulent  against  the  husband's  creditors*  ex** 
pressly  upon  the  ground,  that  equity  would  not  appropriate 
the  debt  to  the  creditors  of  the  husband*  without  making 
a  provision  for  her.  The  case  of  Wickes  v.  Clarke^  s 
Page  160,  is  precisely  that  now  before  the  Court*  A  hua* 
band  assigned  to  trustees*  for  the  benefit  of  his  wife  and 
children*  real  and  personal  property*  which  accrued  to 
the  wife  upon  the  death  of  a  collateral  relation*  while  the 
husband  was  insolvent.  The  assignment  was  declared 
valid,  because  it  was  not  impeached  as  exceeding  in 
value  a  reasonable  provision,  if  the  husband  could  make 
such  a  settlement  of  that  property ;  and  because  by  the 
law  of  New  York  the  Court  of  equity  would  hold  him 
bound  to  make  it  at  the  instance  of  the  wife.  It  was  laid 
down  as  the  rule*  that  the  same  circumstances,  which 
would  induce  the  Court  to  compel  a  settlement  by  the 
husband,  will  uphold  one*  already  made,  to  the  extent  that 
would  be  required,  If  one  should  be  directed  to  be  made 
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under  the  decree  of  the  Coart.    Of  coarse,  it  is  implied, 

that  it  would  be  upheld  to  no  greater  extent.     In  Wheeler 

y.  Caryl,  Amb.  121,  Lord  Hardwicke  stated   the  samo 

principle  thus  :  that  ifthc  husband  come  here  for  aid,  the 

Court  would  decree  an  adequate  settlement  on  the  wife, 

and  support  it  as  a  good  settlement  for  valuable  considera- 

tion  ;  and  therefore  if  the  husband   does  that,  which  the 

Court  would  have  decreed,  it  is  not  to  be  deemed  unrea* 

sonable,  but  held  a  good  settlemrnt  against  creditors     It 

is  plain,  then,  that  it  is  the  existence  or  non-existence  of 

A  right  in  the  wife  to  have  a  provison  secured  to  her, 

which  gives  to  the  settlement  of  her  distributive  share  on 

her  by  the  husband  the  character  of  being  for  value,  or 

not.     Accordingly,  in   Wickes  v.  Clarke,  the  decree  was 

affirmed  on  appeal,  in  respect  of  the  personal  property, 

because  the  wife  had  in  equity  a  right  to  have  it  settled 

on  her ;  but  it  was  reversed  as  to  the  real  estate,  because 

she  had  no  right  to  have  the  husband's  interest,  as  tenant 

by  the   curtesy  initiate,  settled  on  her,  as  against  his 

creditors.     Indeed,  in  England  it  is  the  rule  to  pay  the 

fund  of  the  wife  to  the  husband  without  any  settlement, 

when  the  parties  are  not  the  subjects  of  that  country,  but 

of  some  other,  the  law  of  which  entitles  the  husband  to 

receive  it  absolutely.     Campbell  v.  French^  3  Ves  321. 

Then,  as  a  wife  has,  in  this  State,  no  right  to  a  provis- 
ion out  of  the  personalty  more  than  the  realty,  the  whole 
conveyance  here  was  voluntary ;  and  it  must  be  declared, 
that  the  plaintiflf,  who  was  a  creditor  at  the  time  of  the 
assignment,  is  entitled  to  satisfaction  of  his  debt  and 
costs  at  law,  and  in  this  Court  out  of  the  personal  fund  in 
the  hands  of  the  administrator  or  trustee — the  bill  not 
praying  any  relief  in  respect  of  the  land. 

Pbr  Curiam.  Decreed  accordingly. 
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Where  on*  tenant  in  common  has  longr  been  in  the  reception  of  the  profits 
ef  the  eetate  held  in  common » be  is  boand  to  account  with  his  co*tenant 
for  all  hie  share  of  I  lie  profits  received,  no  matter  al  what  time  received » 
unless  there  is  evideuce  of  an  ouster,  or  anieas  such  co-tenant  makes  a  de» 
mand  and  there  is  a  refusal.  In  these  latter  cases  the  statute  of  limitations 
begins  to  run  from  the  time  of  such  ouster  or  such  demand  and  refusal. 

The  ease  of  Wagstaff  r.  Smith » 2  Dev.  Eq.  361,  approved;  that  of  Wogst^f 
V.  Smitht  4  Ire.  Ek|  I,  reversing  the  decree  in  the  former  case,  overruled. 

The  cases  o(Greea  v.  Caldclough»  1  Dev.  &  Bai.  321 »  Buchannan  y.  Parker^ 
5  Ire.  597,  ThBmaa  v.  Garvin,  4  Dev.  221,  nod  Bell  v.  Bceman,  3  Mur, 
139|  cited  and  approved. 

Cause   removed  from  the  Court  of  Equity  of  Bertie 
County  at  the  Fall  Term  1849. 

Daniel  Wynnsdied  in  1813,  leaving^  a  will,  by  which 
he  bequeathed  to  his  daughter,  Peggy,  a  negro  boy.  Sho 
afterwards  married  one  Northcot,  who  was  the  father  of 
the  plaintifTand  died  intestate  soon  after  his  birth.  One 
William  Wynns  administered  upon  his  estate,  and  de- 
livered the  negro  boy  to  the  mother  of  the  plaintiff.  She 
soon  afterwards  married  the  defendant  Casper,  and  took 
her  child  to  live  with  her.  Casper  also  took  the  negro 
boy  and  has  had  him  in  possession  ever  since,  and  has 
received  the  profits  of  his  hire  and  labor*  He  was  also 
at  the  expense  of  raising  the  plaintifT  from  his  early  in- 
fancy.  The  plaintiff  arrived  at  full  age  in  1841,  atld  filed 
this  bill  in  March  1846,  alleging,  that,  as  the  on!}'  child  of 
his  father,  be  is  entitled  to  two  thirds  of  the  negro  boy  ; 
that  the  executor  of  his  grand  father  assented  to  the 
legacy  and  the  negro  boy  was  taken  into  possession  by 
his  father,  and  after  his  death  was,  by  his  administrator, 
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delivered  to  his  mother,  to  be  held  by  her  and  the  plain* 
tiff  as  tenants  in  common  ;  and  that  the  defendant  Cas* 
per*  since  his  marriage,  has  held  the  negro  as  a  tenant  in 
common  with  the  plaintiff,  and  has  received  all  the  pro* 
fits.  The  prayer  is,  for  a  sale  of  the  negro  for  partition 
and  for  an  account  of  the  profits. 

The  defendant  denies  that  the  father  of  the  plaintiff  re* 
daced  the  negro  into  possession,  and  that  bis  administra* 
trator  delivered  the  negro  to  the  mother  of  the  plaintiff, 
as  tenant  in  common  ;  and  alleges  that  the  negro  belong- 
ed to  bis  wife,  and,  upon  his  marriage,  became  his  proper- 
ty in  severalty.  He  also  insists,  that,  if  the  plaintiff  be 
entitled  to  two  thirds  of  the  negro  and  the  profits  of  hit 
hire  and  labor,  a  reasonable  allowance  should  be  made 
for  the  trouble  and  expense  of  raising  the  plaintiff,  and  he 
relies  upon  the  statute  of  limitations,  in  bar  of  an  account 
for  the  profits,  except  for  the  three  years  next  before  the 
ImU  was  filed. 

Braggf  for  the  plaintiff. 

No  counsel  for  the  defendant. 

Paabsok,  J.  The  proof  is  entirely  satisfactory,  that  the 
executor  of  Daniel  Wynne  did  assent  to  the  legacy  ;  that 
the  father  of  the  plaintiff  did  reduce  the  negro  into  pos- 
session ;  and  that  his  administrator  delivered  the  negro 
to  his  widow  (who  is  now  the  wife  of  the  defendant)  for 
herself  and  her  infant  child.  The  defendant,  by  bis  mar- 
riage, succeeded  to  the  rights  ot  his  wife  and  held  as  ten- 
ant in  common  with  the  plaintiff.  The  plaintiff  is  there* 
fore  entitled  to  have  the  negro  sold  for  partition  and  is 
entitled  to  an  account  of  the  profits. 

Whether  the  statute  of  limitations  is  a  bar  to  the  ac» 
conntt  exeept  for  the  last  three  years,  next  before  the  ftl« 
ing  of  the  btll»  is  a  question  of  more  difllcnlty. 
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Tho  non  age  of  the  plaiDtiff  aoconnta  for  the  long  de« 
lay  and  rebau  any  inference  from  the  length  of  time  and 
the  staleness  of  the  demand.  It  is  not  a  replication  to  the 
itatate  of  limitations,  as  the  suit  was  not  broagbt  within 
three  years  after  <ull  age*  It  is  argued  that  when  the 
jurisdiction  is  concurrent,  as  in  matters  of  account,  and 
not  exclusive,  as  in  trusts,  a  Court  of  Equity  is  as  much 
bound  by  the  statute  of  limitation  as  a  Court  of  law. 

The  question  is,  as  the  relation  of  tenancy  in  common 
had  not  ceased,  and  there  was  no  demand,  does  this  privity 
or  Confidential  relation  prevent  the  statute  from  running 
before  the  bill  was  filed  ?  or  are  tenants  in  common  aU 
ways  in  an  adversary  position,  so  as  to  set  the  statute  ii| 
motion  from  the  beginning,  and  keep  it  running  all  of  the 
time,  and  thus  cut  off  any  item,  the  instant  three  years 
pass,  and  compel  a  settlement  or  a  suit  every  three  years, 
as  long  as  the  relation  continues  ? 

If  the  first  proposition  be  true,  the  plaintiff  is  entitled 
to  recover  for  the  whole  time.  If  it  be  false  and  the  sec* 
end  proposition  be  true,  the  defendant  is  protected,  except 
for  the  three  years  next  before  the  bill  was  filed. 

We  think  from  principle  and  the  reason  of  the  things 
that  the  first  proposition  is  true.  The  statute  of  Ann» 
where  one  tenant  in  common  receives  all  of  the  profits, 
makes  him  the  bailiff  of  his  co-tenant,  and  gives  the  ae* 
tion  of  account  against  bim.  as  bailiff  for  what  he  receives 
oyer  bis  share.  Before  this  statute,  although  account  lay 
between  coparceners,  it  did  not  between  joint  tenants 
find  tenants  in  common,  unless  there  wasan  express  agreer 
nieot,  that  one  should  act  as  the  bailiff  of  the  other,  and 
i^99i]nt  when  required  so  to  do.  The  effect  of  the  statata 
Y)^,  to  create  such  an  obligation  to  account  as  bailiff^ 
in  t^e  absence  of  any  express  agreement,  from  the  mere 
ral^tipn  of  privity  of  the  coHenants.  It  will  hardly  be 
intended  by  any.  that  when  there  is  an  exprefs  agreof 
m^litt  thftt  Cii^  4all  act  as  bailiff  and  aaeonnt,  vrhs^ 
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required  so  to  do  (say  for  ten  years  or  during  the  time 
the  tenancy  in  common  continues,)  that  the  statute  of 
iimitations  begins  to  run^  as  socn  as  the  bailiff  begins  to  act ; 
and  yet  if  it  dues  not  begin  to  run,  at  the  first  instant, 
there  can  be  no  reason  why  it  should  begin  at  an}'  other 
time,  or  at  one  time  rather  than  another,  until  the  relation 
of  principal  and  bailiff  ceases,  or  an  account  is  called 
for  and  the  right  is  denied.  If  there  be  two  copartners* 
the  statute  does  not  run  until  a  dissolution  ;  for  one  is 
the  agent  of  the  other,  and  there  is  a  mutual  confidence. 
So,  as  to  all  other  ag:encics,  and  a  bailiff  is  an  agent  to 
act,  receive  and  account,  as  a  receiver  is  an  agent  to 
receive  and  account,  and  until  the  relation  ceases  or  an 
account  is  called  for  and  refused,  there  is  no  cause  of 
complaint,  or  right  of  action  for  the  statute  to  act  on. 
The  statute  begins  to  run,  when  a  cause  of  action  accrues, 
and  a  cause  of  action  cannot  accrue,  until  one  withholds 
what  the  other  demands  or  is  presumed  to  demand,  and, 
in  agency,  a  demand  is  not  presumed  until  the  relation 
ceases.  The  ''clipping  process,"  or  the  cutting  ofTitem 
by  item  with*ihe  scythe  of  time," only  applies  to  cases, 
where  wrongs  are  committed  time  after  time,  as  in  the 
case  of  one,  who  wrongfully  takes  possession  of  the  land 
of  another  and  is  considered  to  commit  trespasses  day 
after  day ;  or  where  rights  are  erected  time  after  time, 
and  a  performance  is  withheld,  without  any  confidential 
relation  to  justify  it ;  as  if  one  delivers  an  article  to  be 
paid  for.presenll}',  and  afterwards, time  after  time,delivers 
other  articles  to  be  paid  for  in  the  same  way,  the  price  of 
each  article  beingpresently  due,  the  seller  is  presumed  to 
demand  it,  like  any  other  debt,  and  the  neglect  to  pay  it 
is ''withholding  a  right,''  sq  as  to  put  the  statute  in  motion, 
as  to  each  article,  at  its  delivery  ;  but  if  the  price  is  not 
to  be  paid  until  it  is  required  by  the  seller,  there  is  no 
withholding  until  a  demand  ;  so  if  an  account  is  not  to  be 
rendered,  until  a  confidential  relation  is  determined  or  it 
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is  required  ;  Tor  the  like  reason,  there  is  no  withholding 
of  a  right,  until  such  time  as  the  relatioa  ceases  or  an 
account  is  called  for  and  denied. 

As  to  bailiffs,  constituted  by  agreement  of  the  parties, 
the  law  is  clear  and  cannot  be  questioned.  Does  the  same 
rule  apply  to  bailiffs,  made  such  by  the  statute?  No 
reason  can  be  assigned  for  making  a  difference;  and  no 
such  distinction  is  mentioned  in  any  of  the  books.  In  fact, 
the  statute  enacts,  that  the  tenant,  who  receives  the  profits, 
shall  account  as  bailiff  for  what  he  receives  over  his  share, 
thus  showing  the  intent  to  be.  that  he  shall  account  ia 
the  same  way  as  a  bailiff  by  agreement ;  except  that  the 
latter  is  to  account  for  what,  by  due  diligence,  he  might 
haveTeceived.  as  well  as  what  he  does  receive.  Where- 
as the  statute  is  careful  to  restrict  the  liability,  to  "what 
is  received  over  his  share:**  this  is  the  only  difference  and 
it  has  no  bearing  on  the  statute  of  limitations  ;  with  this 
dlflTerence,  the  declaration  is  the  same  against  both* 
Mills  Rep.  208. 

So,  upon  the  reason  of  the  thing,  the  statute  of  limita* 
lions  does  not  commence  running,  in  the  case  of  tenants 
in  common,  until  the  relation  is  determined  by  partition^ 
or  there  is  a  demand  to  be  let  into  possession  and  an  ac* 
taal  ouster ;  or  a  demand  for  an  account  and  the  right  is 
denied.  There  cannot  well  be  such  an  adversary  post* 
tion  as  to  make  the  statute  run,  in  reference  to  the  right 
to  an  account  of  the  profits,  when  it  does  not  also  run  in 
reference  to  the  right  of  possession,  which  can  only  be 
when  there  is  an  ouster^  really  made  or  presamed  from 
lapse  of  time. 

It  remains  to  enquire,  how  the  question  stands  apoQ 
aotbority ;  and  here  we  are  met  at  the  threshold,  with 
the  case  of  Wagstaffv^  Smith.  2  Dev.  Eq.  264,  and  4  Ire. 
£q.  1.  In  December  1832,  an  account  of  the  profits,  re* 
eeived  by  a  tenant  in  common  during  the  whole  time,  is 
ordered  ;  the  Court  holding  that  the  statute  of  limitations 

Aa 


308  SUPREME  COURT. 

Norlhcot  p.  Casper. 

did  not  commence  running  until  partition.  Chief  Justice 
Henderson  thought  the  matter  so  plain  upon  general  rea- 
soning, as  not  to  call  for  any  authority^  The  question  came 
up  on  a  petition  to  re-hear,  after  the  death  of  that  able  and 
profound  jurist,  and  it  was  decided  in  December  1833, 
that  the  statute  commenced  running  from  the  time  the 
relation  commenced,  and  so  the  account  was  cut  oflT,  ex* 
cept  for  a  few  months,  prior  to  the  partition,  as  the  suit 
w*as  not  brought  until  near  three  3'ears  after  partition. 

Our  duty  is,  to  decide  between  the  two  conflicting  de- 
cisions. It  is  seen  that  the  reason  of  the  thing  is  in  favor 
of  the  first  decision.  And  the  second  can  only  be  sustain* 
ed  by  weight  of  authority  ;  and  yet  but  a  single  case  is 
eited.  and  thuf,  a»  not  being  in  point,  but  as  furnishing 
an  inference,  from  the  manner  of  pleading,  which  is  a 
legitimate  mode  of  ascertaining  the  law,  and  has  the  high 
sanction  of  Lord  Coke. 

Judge  Gaston  delivered  the  opinion.  He  assumes,  thai 
the  receipt  of  the  profits  by  one,  imposes  upon  him  an  im- 
mediate accountability  to  the  other  for  his  share  ;  and  in- 
fers  from  the  wording  of  the  statute  of  Ann,  that  a  cause 
of  action  may  arise,  while  the  common  holding  continues. 
This  may  be  concrdcd.  He  then  argues  'Hhe  declaration 
in  the  case  in  3  Wilson  73-74,  after  setting  forth  the  re- 
ceipts of  the  rents,  issues,  and  profits,  and  the  obligation 
to  account,  arcrs  as  a  breach,  a  failure  to  account,  al« 
though  often  required  so  to  do."  Now  it  is  a  settled  prin- 
ciple in  pleading,  that  when  a  cause  of  action  does  not 
arise,  until  a  special  demand,  the  general  allegation,  ''of- 
ten  required  so  to  do"  will  not  answer;  hence  the  cause 
of  action  did  arise  and  the  statute  commenced  running 
before  a  demand.  * 

The  case  in  Wilson  is  that  of  Godfrey  v.  Saunders, 
Upon  examination,  it  is  found  not  to  answer  the  purpose 
for  which  it  was  cited.  The  declaration  sets  forth,  that 
the  defendant  was  the  bailiff  of  the  plaintiff  from  the  Ist 
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or  Jane  1754,  until  the  1st  of  May  1755,  and,  as  bailiflf,  had 
received  a  large  quantity  of  Corai  beads  to  be  mer« 
chandised  and  made  profit  of,  and  to  render  an  account 
thereof  to  the  plaintiff,  when  afterwards  required  thereto, 
yet  he  did  not  render  the  account  although  "often  re* 
quired  so  to  do."  The  action  was  brought  eighteen  yeara 
after  the  1st  of  May  1755,  at  which  time  the  agency 
ceased  There  was  obviously  no  occasion  for  a  demand. 
The  statute  had  been  running  from  May  1755.  The  de« 
fendant  relied  on  it  as  one  of  his  pleas,  and  it  would  have 
been  a  bar,  but  for  the  replication  that  the  dealing  was 
between  merchant  and  merchant.  It  is  then  only  an  au« 
thoriry  to  show,  that  when  the  agency  is  at  an  end,  ^scapiuM 
requisitus^  will  answer*  It  also  shows  that  the  statute 
begins  to  run  from  the  determination  of  the  agency.  It 
is  apparent  from  its  irrelevancy  and  from  the  words 
^rents,  issues  and  profits,''  which  are  not  contained  in  the 
declaration,  that  the  able  and  very  learned  Judge  had  not 
examined  the  case,  with  the  pains  he  was  in  the  habit  of 
bestowing  upon  every  subject.  In  3  Chitty's  Pleadings^ 
1297,  a  precedent  is  found,  which  is  more  in  point.  The 
declaration  sets  out  that  the  plaintiff  and  defendant  were 

tenants  in  common  from  the  —  day  of A.  D.  —  from 

thence  for  a  long  space  of  time,  to-wit,  hitherto^  (that  is, 
up  to  the  time  of  the  action,)  during  all  of  which  time  the 
defendant  received,  &;c.,  as  bailiff,  to  account  for  what  he 
received  more  than  his  share,  &c.,  and  although  after- 
wards, to  wit,  or  &c.,  at  &c.,  {venue)  required  to  account, 
refused,  &c.;  here  is  a  special  demand  which  was  traver- 
sable. But  the  conclusion  which  is  drawn,  does  not  foI« 
low,  admitting  that  in  such  a  case  the  general  allegation 
of  **s<Bpius  requisitus*'  is  proper ;  for  the  issuing  of  the 
writ  is  in  many  cases  a  sufficient  demand,  although  the 
cause  of  action  is  not  complete  until  the  writ  issues,  and 
the  statute  does  not  run  until  a  demand.  A  precedent  of 
this  kind  is  found  in  1  WeniwortKs  Pleading  83.    The  de« 
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claration  nllegosa  tenancy  in  comnnion  from  the  1st  day 
of  January  176:4,  and  continually  until  the  day  of  exhibi- 
ting the  bill,  and  avers  a  breach  by  failing  to  account, 
'*all hough  often  requested  so  to  do."  This  shows  that  the 
bringing  of  suit  was  a  sufficient  demand,  il  the  defendant 
submits  to  account,  and  pleads  that  he  was  always  ready. 
The  fact  of  there  being  no  special  demand  would  not  a*"* 
feet  the  action  ;  if  he  denies  his  liability,  a  special  de« 
mand  would  have  been  useless.  So  in  case  of  a  promise 
to  pay  on  demand.  A  writ  may  issue  and  is  held  to  be 
a  sufficient  demand,  although  in  such  case  the  statute 
does  not  run,  until  a  demand.  This  is  referred  to,  in 
the  conclusion  of  the  decision  under  discussion,  and  such 
is  the  settled  law. 

There  are  two  exceptions  to  this  ^'settled  principle  in 
pleading." 

The  form  of  pleading  the  statute  is  much  relied  on,  in 
support  of  the  main  argument.  The  form  in  the  case 
from  Wilson  is ;  *  there  was  not  any  open  and  current 
account  between  the  plaintiflTand  deft)ndant  at  any  time, 
within  six  years  before  the  issuing  of  the  original  writ.'* 
This  conflicts  with  the  argument.  No  reference  is  made 
to  the  case,  from  which  the  form  quoted  is  taken.  It  is 
in  substance,  that  no  profits  had  been  received,  at  any 
time  within  six  years  before  the  writ  issued.  If  that  form 
had  been  used,  in  the  case  under  discussion,  the  plea 
vrould  not  have  been  true  :  for  profits  had  been  received 
within  three  years.  In  the  case  before  us,  the  defendant 
has  continued  in  the  receipt  of  the  profits  up  to  the  present 
time.  The  perception  thereof  ought  to  have  saved  the 
whole  account,  because  it  showed  that  the  connection  had 
not  ceased,  more  than  three  years  before  the  suit  was 
commenced.  In  Green  v.  CaidcleugK  1  Dev.  &  Bat.  32 1» 
although  it  is  held,  that  the  last  item  in  an  open  account 
does  not  save  the  whole,  yet  it  is  distinctly  admitted,  that 
4iuch  would  be  the  case,  where  there  are  mutual  current 
accounts,  because  of  the  confidence  reposed. 
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The  next  support  to  the  argument  is  drawn  from  (he 
practice  in  Equity,  of  not  carrjing  the  account  of  rents 
and  profits  farther  back  than  six  (three)   years.     That 
practice  is   confined   lo  "ejectment   cases  "  as  they  are 
called,  where  the  possession  is  adverse.    But  the  Courf» 
having  taken  jurisdiction  upon  some   peculiar  ground, 
gives  compltte  relief  by  decreeing  an  account  of  mesne 
profits,  and  the  analogy  is  taken  from  the  statute  as  tu 
actions  of  trespass  quure  clausum  fregit^  and  not  as  to  the 
action  of  account.     There  is  no  case  of  a  decree  for  parti* 
tioD  and  an  account  of  profits,  in  which  it  is  intimated  that 
the  time  is  limited  to  six  (three)  years,  before  the  filing 
of  the  bill.     The  next  support  is  drawn   from  the  idea, 
that  the  exception,  as  to  accounts  between  merchant  and 
merchant,  would  have  been  unneccssar}*,  if,  in  all  oases 
of  confidonlial  dealing,  the  statute  did  not  run  until  the 
connection  had  ceased,  or  a  demand.    The  case  in  Wilson 
is  an  instance,  among  many,  where  the  exception  (raking 
the  law  lo  be,  that  the  statute  does  not  run  until  the  con* 
nection  ceases)  was  found  by  the  plaintiff  not  to  have 
been  unnecessary^  and  it  served  his  turn,  as  a  replication 
to  the  statute.     Sherman  v.  Sherman,  2  Yer.  296,  la  ano- 
ther instance.     Buchannan  v    Parker^  5  Ire.  597,  is  in 
point  to  show,  that  where  confidence  is  reposed  in  one  as 
agent,  the  statute  does  not  run  until  a  demand,  and  in 
Welford  v«  Liddall^  2  Ves.  Sr.  400,  it  is  taken  for  granted, 
that  the  statute  cannot  be  pleaded  until  the  dealingi  are 
over,  or  the  connection  dissolved. 

The  last  argument  in  support  is,  the  inconvenience 
from  the  loss  of  vouchers.  Courts  of  Equity  avoid  the 
supposed  inconvenience,  by  refusing  to  take  jurisdiction 
of  stale  demands,  giving  to  length  of  time,  not  the  effect 
of  a  positive  bar,  but  of  a  presumption  of  sati.sfaction,  un- 
less it  is  accounted  for.  The  case  of  Sherman,  beford 
^ited,  is  an  instance. 

After  a  careful  cxamination,'*we  have  not  been  able  to 
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find  a  single  other  cpse,  in  which  the  statute  has  been 
pleaded  or  held  to  be  a  bar,  to  an  account  for  the  profits 
received  by  a  tenant  in  common,  during  the  lime  ot  the 
common  holding.  The  nearest  approximation  to  it  is  a 
dictum  ascribed  to  Lord  Hardwick  in  Prince  v.  Heyden^ 
1  Atk.  493«  That  was  a  bill  b}'  the  administrator  of  one 
of  the  lessees  of  a  term  of  years,  against  the  surviving 
lessee,  for  a  share  of  the  profits  since  the  death  of  his  in* 
testate,  a  period  of  nineteen  years.  The  statute  of  iimt* 
tations  was  not  pleaded,  and  the  only  question  was* 
whether  the  lessees  took  as  tenants  in  common,  or  as 
joint  tenants,  in  which  case  the  defendant  would  be  en* 
titled  by  survivorship  It  was  held  to  be  a  case  of  tenancy 
in  common,  and  an  account  for  the  profits  during  the 
whole  time,  was  decreed. 

The  reporter  makes  his  Lordship  say,  "it  has  been  t/t- 
sistedon  for  the  defendant,  he  ought  to  account  only  from 
the  time  of  the  bill  filed.  Now,  in  the  case  of  joint  tenants 
or  parceners,  there  is  a  mutual  trust  between  them,  and 
they  are  accountable  to  each  other,  without  regard  to 
time.  It  is  otherwise  in  the  case  of  tenants  in  common, 
and  this  is  an  adversary  possession  maintained  by  the  de- 
fendant against  the  plaintiff,  ever  since  the  death  of  his 
intestate."  His  Lordship  concludes,  '*I  am  of  opinion,  the 
defendant  must  account  for  rents  and  profits  from  the 
death  of  the  intestate.  The  nature  of  the  estate  does  not 
admit  of  an  adversary  possession,  in  regard  of  the  privity 
.that  is  between  tenants  in  common.^  It  is  probable  the 
reporter  does  injustice  to  his  Lordship,  by  ascribing  to 
him,  what  he  intended  merely  to  recite,  as  having  been 
insisted  on  for  the  defendant.  But  at  all  events,  the  first 
remarks  were  uncalled  for,  and  out  of  the  case ;  as  the 
statute  was  not  pleaded.  They  are  inconsistent  with  the 
concluding  remarks,  and  they  are  self  contradictory.  The 
statute  of  Ann  gives  the  action  of  account,  to  joint  tenants, 
as  well  as  to  tenants  in  common ;  and  if  joiut  tenants  are 
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liable  to  acoonnt,  for  the  whole  time  the  tenancy  con« 
tinoe8«  snch  must  also  be  the  law  as  to  tenants  in  com«. 
men.  The  statute  pats  them  on  a  footing  with  joint  ten* 
ants,  and  there  is  a  privity  or  mntaal  confidence,  by  rea* 
son  of  which,  the  statute  makes  one  the  bailiff  of  the 
other,  so  long  as  the  relation  continues* 

Upon  principle  and  the  uniform  current  of  authority, 
the  decision  in  Wagstaff  v.  Smithy  1833,  (which  we  have 
felt  it  to  be  our  duty  to  examine  with  some  degree  of 
particularity)  cannot  be  sustained. 

It  must  be  declared  to  be  the  opinion  of  this  Court,  that 
the  plaintiff  is  entitled  to  an  account  of  the  profits  re- 
ceived by  the  defendant  from  the  labor  or  hire  of  the  slave, 
during  all  the  time  he  had  him  in  possession.  A  reason- 
able  allowance  will  be  made  for  the  trouble  and  expense 
of  the  defendant  in  raising  the  plaintiff,  subject  to  a  de- 
duction for  the  services  of  the  plaintiff,  if  he  rendered  an}'* 
during  his  minority,  by  working  for  the  defendant.  There 
must  be  a  reference. 

Nash,  J.  The  executor  of  Daniel  Wynns  proves,  that» 
at  the  time  of  his  death,  the  legatf^e  was  a  small  girl,  and 
continued  to  live  with  her  mother,  to  whom  he  delivered 
the  negroes,  Hannah  and  Bryant,  as  the  property  of  her 
daughter  Peggy.  Under  the  will,  therefore,  and  the  as* 
sent  of  the  executor,  the  absolute  title  to  Bryant  vested 
in  Peggy  Wynns,  and,  upon  her  intermarriage  with  Wil« 
liam  Northcot,  in  him.  The  boy  passed  into  the  possession 
of  the  latter  and  remained  so  to  the  time  of  his  death* 
No  creditors  of  William  Northcot  arc  contesting  the  right 
of  the  plaintiff;  and  more  than  two  years  have  elapsed 
since  his  death.  Casper,  the  defendant,  took  possession 
upon  his  intermarriage  with  the  mother  of  the  plaintiff; 
and  the  latter  did  not  come  of  age  until  January  1842. 
The  plaintiff  and  his  mother  were  tenants  in  common  of 
the  boy  Bryant ;  the  former  entitled  under  the  act  of  '48^^ 
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ch.  204  s  8,  to  two  thirds  of  his  value  and  the  latter  to 
one  third.  Upon  the  marriage  of  the  defendant  with  the 
widowy  he  succeeded  to  her  rights  in  Brj'ant,  and  no  more« 
and  became  tenant  in  common  of  him,  with  the  plantiflT. 
The  defendant  however  insists,  that  the  long  time  he  has 
been  in  possession,  upwards  of  twenty  years,  will  bar  the 
plaintifl  *s  recovery.  It  is  true  that  long  exclusive  posses- 
sion, by  one  tenant  in  common  of  a  slax-e,  becomes  evi« 
dence  of  a  title  to  such  sole  possession,  of  an  actual  ouster; 
and  this  presumption  is  mnde  for  the  purpose  ofquieting 
men*s  titles.  But  it  cannot  arise,  when  the  party  claim* 
ing  is  under  an  inability  to  sue.  In  Thomas  et  al  v. 
Garvin,  A  Dev.  221,  it  was  decidf'd,  that,  in  the  case  of 
realty,  the  presumption  did  not  arise,  where  the  claimant 
was  tifeme  coverU  until  twenty  years  peaceable  possession 
after  her  discovert  ure.  Here  the  plaintiflT  was  under  the 
disability  of  infancy  up  to  January  184  J  ;  and  therefore 
the  presumption  could  not  arise.  The  defendant  farther 
insists,  that  more  than  three  years  have  passed  since  (he 
plaintiff  came  of  age  and  the  filing  of  the  bill,  and  he  is 
therefore  barred.  It  has  been  repeatedly  decided  that 
the  statute  of  1715  applies  to  actions  at  law  and  not  to 
suits  in  Equi»y  :  yet  it  is  the  duty  of  Equity  to  obey  the 
fegislative  will  as  much  as  a  Court  of  law.  When,  there* 
fore,  a  plaintiff  seeks  relief  from  a  Court  of  Equity  in  a 
matter  cognizable  at  law,  the  statute  is  a  bar.  Bellv. 
Beeman,  3  Mur.  139.  The  plaintifPs  claim  is  one  of  which 
A  Court  of  law  has  jurisdiction,  in  an  action  of  account. 
By  the  act  of  1715,  actions  of  account  render  must  be 
brought  within  three  years  next  after  the  cause  of  action 
accrued.  So  far  as  the  defence  rests  upon  this  point,  it 
is  important  to  ascertain  when  the  cause  of  action  did 
accrue.  The  action  did  not  lie  at  common  law,  by  one 
tenant  in  common  against  another — Coke  Lit.  200  p.-^» 
but  was  first  given  by  the  statute  of  4th  of  Ann  ch.  16 
SCO  27— to  recover  against  his  co-tenant  as  bailifT,    The 
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Statute  of  James  makes  six  years,  and  the  act  of  1715 
three ;  bat  none  of  those  acts  tell  ns,  when  the  cause  of 
action  arises,  and  we  are  left  to  general  principles  to  as* 
sist  as.    The  statute  of  Ann  makes  the  tenant  in  commoa 
responsible  to  his  co-tenant  as  a  bailiff,  not  for  the  whole 
of  what  he  has  received  in  rents  and  profits,  but  only  for 
so  much  as  he  has  recieved,  over  and  above  his  own 
share.    As  tenant  in  common,  he  has  been  guilty  of  no 
wrong  in  recieving  the  whole ;  he  had  a  right  to  do  so. 
His  tort  consists  in  not  accounting  with  his  co-tenant — 
not  in  neglecting  or  omitting — but  in  refusing.    A  bailiff 
is  but  an  agent,  and  in  an  action  against  an  agent,  for  not 
accounting,  a  request  to  account  and  pay  over  must  be 
stated  in  the  declaration.     1st  Ch.  PL  3G3,  Toppam  v. 
Braddick,  1  Taan.  576.    To  the  same  effect  are  the  pre- 
cedents in  1st  Ch.  PI.  1207 ;  the  request  is  laid  specially, 
and  is  as  follows :  *'and  although  the  said  defendant  dur* 
ing  the  time  aforesaid,  at  &c.  aforesaid,  received  more 
than  her  just  share  and  proportion  of  the  rents,  issues  and 
profits,  of  the  said  tenements  with  the  appurtenances  and 
the  said  plaintiff's  share  thereof,  that  is  to  say,  &c.;  }*et 
the  said  defendant  although  she  was  afterwards,  to-wit, 
on  d&c  at  &o.  aforesaid,  requested  by  the  said  plaintiff 
so  to  do,'"  &c.    This  is  a  material  averment,  and  must,  of 
coarse,  be  proved,  for  it  is  a  condition  precedent  to  the 
plaintiff's  right  of  recovery.    Until  the  demand  and  re« 
fusal  the  defendant  is  not  in  fault ;  the  refusal  puts  him  in 
the  wrong  and  entitles  to  an  action.  No  demand  was  made 
to  pot  the  statute  in  motion.    I  am  aware,  that  when  the 
ease  of  Wagstaff  y.  Smith  was,  a  second  time,  before  this 
Court  at  December  Term  1833,  his  Honor  Judge  Gastok, 
in  delivering  the  opinion  of  the  Court,  stated  that  a  de- 
mand was  not  necessary  to  enable  the  tenant  to  recover 
from  his  co-tenant  his  portion  of  the  rents  and  profits:  that 
although  the  receipt  of  the  profits  is  no  ouster,  it  imposes 
upon  the  receiver  an  immediate  accountability  and  that 

Bb 


316  SUPREME  COURT. 


Nortbcot  V  Cafper. 


the  wording  of  the  statute  is  decisive,  that  the  action  lied, 
^hile  the  relation  of  a  common  holding  exists.  Of  the 
latter  part  of  this  proposition  I  think  there  can  be  no 
doubt ;  but  I  do  not  agree  that  no  demand  is  necessary. 
This  proposition  is  founded  by  him  on  the  case  of  Godfrey 
V.  Saunders^  3  Wil.  74.  In  that  case  the  declaration  says 
the  demand,  with  licet  scRpius  requisitus.  And  it  is  an  es- 
tablished principle,  says  his  Honor,  when  a  demand  is  so 
laid,  it  is  not  traversable.  This  is  true ;  and  it  is  not  a 
little  remarkable,  that  it  should  have  escaped  his  acute 
mind,  that  the  action  was  between  a  merchant  and  his 
bailiff  or  factor,  which  is  within  the  exception  to  the  pro- 
viso in  the  act.  The  second  plea  of  the  defendant  was, 
''that  the  account  doth  not  concern  trade  and  merchant 
disc :''  Upon  which  issue  was  taken  and  by  the  jury  found 
in  favor  of  the  plaintiff.  That  case  was  within  the  ex« 
ception  in  the  statute,  and  the  act  did'not  apply  to  it. 
The  case  then  before  the  Court,  and  the  present  one,  are 
within  the  enactment  of  the  statute;  and  the  precedent 
from  2nd  Ch.  PI  relates  to  actions  between  tenants  in 
common,  under  the  statute  of  4  th  Ann.  When  therefore 
one  tenant  in  common  receives  all  the  profits,  that  part, 
which  is  over  and  above  what  he  is  entitled  to,  is  received 
by  him,  as  bailiff  of  his  co  tenant;  and  for  which  he  is 
bound  to  account,  at  any  time  during  the  existence  of  bis 
<^o-tenancy.  But  to  entitle  the  co  tenant  to  his  action  of 
account,  a  demand  must  be  made  ;  otherwise  the  action 
cannot  be  maintained  until  the  destruction  of  the  co« 
t«n&n<qr9  and  the  statute  begins  to  run,  only  from  the  one 
'p6ii0d^f  tbe^bther.  In  this  case  the  joint  tenancy  still 
continues  and  ho  demand  has  been  made.  I  am  of  opin- 
M6ti  t\M  the  plaintiff  is  entitled  to  the  relief  he  seeks — ^that 
the  negro  Ffyant  ought  to  be  sold  and  that  the  plaintiff 
\  Vftiftt  receive  twjb  thirds  of  his  value — and  the  defendant 
iiL j>9und  to  account  for  the  hires  and  profits  received  by 
faim  fbnlie  same  proportion,  since  he  has  had  possession. 
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There  ought  to  be  a  reference  to  the  master  to  aecertaia 
the  hires  of  Bryant,  since  he  has  been  in  the  possession  of 
the  defendant;  and.  if  the  latter  requires  it,  of  the  cost  of 
clothing  and  boarding  the  plaintiff,  until  he  arrived  to  the 
age  of  twenty  one,  and  the  value  of  his  services  to  the 
defendant  for  the  same  period. 

RuFFiK,  C.  J.  As  I  was  of  the  Court  at  each  time  the 
ease  of  Wagstaff  v.  Smith  was  before  it,  1  Dev.  £q.  2649 
and  4  Ire.  Eq.  2,  perhaps  it  is  proper,  I  should  say,  that  I 
believe  the  opinion  held  by  the  other  Judges  in  the  pre« 
seat  case  is  law.  At  this  distance  of  time  I  cannot  re- 
member my  impressions  then,  with  sufficient  distinctness 
to  authorize  me  to  state  them  positively.  I  believe  I  con. 
curred  in  the  opinion  delivered  by  Chief  Justice  Hbndeb- 
80K,  and  I  cannot  recollect,  that  I  dissented  from  that  of 
Judge  Gaston.  But,  however  that  may  have  been,  I  am 
satisfied  upon  fuller  consideration,  that  the  first  opinion 
was  right.  If  there  be  an  express  understanding  by  one 
to  manage  an  estate  for  another  for  an  indefinite  period, 
a  right  to  an  account  arises  between  them  from  time  to 
time ;  but  the  statute  does  not  operate  to  bar  an  account 
for  any  part  of  the  time,  while  the  relation  of  principal 
and  bailiff  subsists  between  them ;  that  is,  while  the 
agency  in  the  management  of  the  estato  is  kept  up. 
While  the  relation  continues,  there  is  a  privity  between 
the  parties,  and  there  is  nothing  to  set  the  statute  of  limi- 
tations in  operation.  It  is  only  when  the  agent  abandons 
bis  agency  and  management,  or  thtt 
an  account,  that  the  relation  is  determine 
is  set  in  motion.  Now,  when  the  sta< 
tion  of  account  to  a  tenant  in  common 
panion,  as  bailiff,  for  what  he  may  rece] 
share  of  the  profits,  it  necessarily  supp( 
dertaking  of  the  agency,  since  that  is 
or  in  legal  intendment,  to  constitute  a 
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is  no  difference  in  the  one  case  from  the  other,  as  to  the 
application  of  the  statute  of  limitations.  It  is  npon  that 
principle  I  conclude,  that  the  statute  does  not  affect  these 
parties,  since  the  defendant  is  deemed  in  law  to  have,  by 
express  contract,  assumed  to  receive  for  the  plaintiff  his 
share  of  the  profits  to  his  ase,  as  long  as  the  defendant 
should  receive  them  at  all ;  and,  consequently,  while  be 
remains  in  possession  and  takes  the  profits,  the  office  of 
bailiff  continues  and  there  is  nothing  adverse  between' 
them* 

Put  Curiam.  Decree  for  the  plaintiff. 


CALVIN  GRAVES  vs.  GEORGE  WILUAMSON. 

A  beqaasi  to  legateea  of  all  the  debta  they  owad  the  testator  does  not  ioelade 
a  bond  dne  and  payable  to  the  testator  as  gaardian  to  an  in&nt,  netwilh« 
standing,  upon  a  final  settlement  of  the  gnardian  aooonnts,  the  infant  vis 
found  indebted  to  the  guardian  in  a  larger  amount  than  the  bond  in  ques* 
tion; 

The  eases  of  XoelrAort  t.  Phillip;  1  Ire.  Eq.  3  IS,  and  Fox  ▼.  Alexander^  1 
Irt.  Eq.  340,  otted  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Caswell 
County,  at  the  Fall  Term  1949. 

The  facts  of  the  case  appear  in  the  opinion  delivered  in 
this  Court 

Norwoodf  for  the  plaintiff* 
JTerr,  for  the  defendant. 
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Nash,  J.     Azariah  Graves  made  his  last  will  and  testa* 
ment  28th  January,  1837,  and  died  in  April  of  the  same 
year.    The  8th  clause  of  the  will  contains  the  following 
bequest :  *'AII  those  above  named  legatees,  (referring  to 
his  brothers  and  sisters,  who  were  mentioned  in  the  pre« 
ceding  part  of  the  same  clause.)  which  may  be  owing  ihA 
by  notes,  bonds,  and  open  accounts,  at  my  death,  it  shall 
be  given  up  to  them  :  that  is  if  they  are  willing  to  give 
up  such  notes,  bonds,  and  accounts,  if  any  they  have  up* 
on  me,  and  not  charge  them  against  my  estate."    The 
testator  was  the  guardian  of  Algernon  Yancy,  and,  at 
the  time  the  will  was  made,  and  at  the  time  of  his  death, 
held  in  his  hands  two  bonds  or  notes,  executed  by  his 
brother  William  Graves,  and  made  payable  to  him  as 
such  guardian,  and  had  no  other  notes  or  bonds  or  ac« 
counts,  against  his  brother  William.    After  the  death  of 
the  testator,  those  two  bonds  came  into  the  possession  of 
bis  administrator,  the  defendant,  who  commenced  an  ac^ 
tion  upon  them  against  the  present  plaintiff  as  the  repre« 
tentative  of  William  Graves.    The  bill  is  filed,  to  have 
them  delivered  up  to  the  plaintiff  and  for  an  injunction. 
It  alleges,  that,  alter  the  making  of  the  will,  Azariah 
Graves  and  bis  ward  Yancy,  had  a  settlement,  in  which 
the  latter  fell  considerably  in  debt  to  the  former,  whereby 
these  bonds  or  notes  became  the  property  of  the  guardian, 
and  as  such  were  retained  by  him.    This  is  not  admitted 
by  the  answer,  nor  is  it  sustained  by  any  proof.    The  an- 
swer on  the  contrary  alleges,  that  after  the  death  of 
Azariah  Graves,  a  settlement  was  had  between  the  de* 
fendant  as  his  representative  and  Algernon  Yancy ;  when 
it  was  found  that  the  ward  was  indebted  to  the  estate  of 
bis  late  guardian  to  the  amount  of  9700,  which  he  has 
since  paid  ;  and  that  the  action  enjoined  was  J>rottght  a& 
terwards.    The  answer  further  alleges,  that,  after  the 
death  of  William  Graves,  the  plaintiff  made  a  payment 
e»  these  bonds  of  eighty  dollars  and  promised  to  pay .  the 
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balance.  Neither  of  these  allegations  Is  sastained  by  the 
proof,  taken  in  the  cause.  As  to  the  latter  the  bill  states, 
that  the  plaintiff  did  make  the  payment  of  080,  but  at 
the  time  he  was  ignorant  of  the  bequest.  This  statement 
is  evidence  of  the  fact  of  the  payment.  If  the  plaintiff 
bad  laid  before  the  Court  any  evidence  of  the  settlement, 
as  alleged  in  the  bill,  he  would  have  been  entitled  to  the 
relief  he  seeks.  The  subsequent  rete  ntion  of  the  notes  by 
the  guardian  would  have  been  evidence,  and  very  strong 
evidence,  that  in  the  settlement  they  had  been  accounted 
for,  and  thereby  made  his  property.  But  the  case  must 
be  considered  without  any  reference  to  such  a  state  of 
fiicts.  By  the  terms  of  the  bequest,  we  are  not  at  liberty 
to  say  the  testator  intended  to  gives  the  notes  or  bonds  in 
question.  If  the  bequest  had  been  to  William  Graves  in« 
dividually,  there  would  have  been  much  plausibility  in 
the  argument,  that  he  meant  these  bonds  and  considered 
them  as  his  own  property.  But  William  Graves  is  only 
ene  of  a  number  of  brothers  embraced  in  the  clause ;  up* 
on  some  of  them  the  testator  might  have  held  bonds  or 
notes ;  upon  others,  none.  When  therefore  the  intestate 
comes  and  says  these  bonds  or  notes  are  given  to  me,  he 
must  bring  forward  proof  to  satisfy  the  Court,  not  only 
that  the  testator  so  meant,  but  that  he  had  legally  made 
them  his  own  property.  The  Court  can  make  no  such 
intendment.  The  testator  speaks  of  the  debts  he  givea 
away  as  debts  due  to  him  as  his  property.  These  insiro* 
meats  did  not  belong  to  him,  but  his  ward.  It  is  impossi* 
ble,  as  the  case  appears  before  us,  to  give  to  the  bequest 
the  application  asked  for  by  the  plaintiff,  without  making 
the  testator  guilty  of  a  breach  of  official  doty— a  thing  of 
which  he  was  incapable.  A  guardian  cannot  lawfoily 
transfer  to  another,  either  by  gift  or  sale,  for  thesatisfao- 
tion  of  his  own  debt,  a  bond  made  payable  to  him  as  guar- 
dian :  if  he  does,  the  assignee  holds  it  in  trust  for  the 
ward  and  must  account  for  the  principal  and  interest 
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Lockhariv.  Phillips,  1  Ire.  £q.  312.  Fox  v.  Alexander,  I 
Ire.  Eq.  340.  At  the  time  of  the  death  of  Azariah  Graves, 
no  settlement  had  taken  place  between  him  and  his  ward: 
de  nan  apparentibus  ei  non  existeniibuit  eadem  est  lex.  The 
bonds  and  notes  in  controversy  belonged  to  Algernon 
Yancy.  The  testator  did  not  mean  to  |z:ive  away  such,  as 
he  held  in  right  of  another — in  which,  at  the  time,  he  had 
no  beneficial  interest*  He  meant  to  give  only  such  as 
were  really  his  own  property* 

Per  Cubiam.  Bill  dismissed  with  costs. 


CONRAD  CRUMP  &  AL.  ««.  WILLIAM  BLACK. 

Where  A  t  ia  right  of  his  wife,  was  enlitled  to  a  distribotive  ihare  of  a  per- 
•ooal  e8tate,-and,  in  eonsideratioa  of  an  assignment  thereof,  procured  a 
eonveyaDce  to  be  made  to  his  wife  of  certain  landa  by  B.,  and  the  deed 
waa  never  registered ;  and  afterwards  A.  persuaded  his  wife  to  let  this 
deed  be  anrrendered  and  procured  a  conveyance  of  the  same  land  to  be 
made  to  himselff  and  then  soM  the  land  to  C,  who  was  a  bona  fide  par- 
chaser*  for  a  valuable  consideration  and  without  notice.  Held,  that  the 
heirs  of  the  wife,  after  her  death,  had  no  equitable  claim  for  this  land 
ftgahistC. 

Where  both  parties  are  eqaally  entitled  to  consideration,  Rqnity  doss  not  aid 
either,  but  leaves  the  matter  to  depend  upon  the  legal  title. 

Where  a  bona  fide  purchaser,  for  a  valuable  cousidoration,  without  notieoi 
has  acquired  the  legal  title,  a  Court  of  Equity  will  not  interfere  to  deprive 
him  of  his  legal  advantage. 

The  only  cases,  in  which  the  Cmirt  of  Equity  will  interfere  to  set  np  an  la* 
ooroplete  legal  title,  are  those  against  volunteers. 

The  cases  of  Tolar  v.  Tolar,  1  Dev.  Eq.  457,  Tate  v.  TaU,  1  Dev.  &  Bat 
Eq.  !tl3,  and  Tyeon  v.  Harrington,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Mecklen* 
bui^  County,  at  the  Spring  Terra  1840« 
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In  1834,  Henry  Crump,  being  entitled,  in  right  of  his 
U'ife,  to  a  distributive  share  of  her  father's  estate,  con« 
•iracted  with  one  Mcdlin  for  the  land  described  in  the  billt 
•to  be  paid  for  by  an  assignment  of  the  distributive  share, 
and  Medlin,  by  his  direction,  executed  a  deed  in  fee  sim- 
pie  to  the  wife,  under  which  he  and  his  wife  lived  upon 
the  land  several  years.  The  deed  was  not  registered ; 
and  Crump,  by  much  importunity,  prevailed  upon  her 
to  hand  back  the  deed  to  Mediin,  who  was  to  destroy 
it,  and  execute  another  to  Crump ;  which  was  accordingly 
done.  Crump's  objoct  was  to  sell  the  land,  and  this  was 
known  to  his  wife,  who  yielded  to  his  importunity,  be* 
cause,  in  her  own  language,  '*she  could  not  live  with 
him  unless  she  did  it/'  Crump,  soon  afterwards^  sold 
the  land  to  the  defendant  for  8225,  which  was  paid. 
Crump  made  a  deed  to  the  defendant,  which  was  duly 
registered.  It  does  not  appear,  that  9225  was  less  than 
the  value  of  the  land.  The  defendant  expressly  denies 
notice  of  the  deed  to  Mrs.  Crump  and  there  is  no  proof 
to  fix  him  with  it.  Crump  and  his  wife  are  dead.  The 
plaintifTs  are  the  heirs  ofMrs.  Crump.  The  prayer  is 
for  a  conveyance  from  the  defendant. 

Alexander  and  J.  //.  Bryan,  fcr  the  plaintifTs. 
No  counsel  for  the  defendant. 

Peauson,  J.  The  plaintiffs  are  net  entitled  to  the  re- 
lief asked  for,  brcHUse  the  defendant  is  a  bona  fide  pur- 
chaser for  valnnhle  consideration,  without  notice.  When 
both  parties  are  equally  entitled  to  consideration,  Equity 
does  not  aid  either,  but  leaves  the  matter  to  depend  upon 
the  legal  title. 

The  mother  of  the  plaintiffs  knew  that  the  object  of 
her  husband,  in  procuring  the  legal  title,  was  to  enable 
him  to  sell  the  land,  and  they  apply  to  this  Court,  with 
but  little  grace,    to  lend  its   aid  to  the    consummation 
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of  a  fraud  upon  the  purchaser.  It  is  true,  married  women 
cannot  part  with  their  land,  unless  consent  be  given  in  the 
form  prescribed  by  law.  And  a  purchaser,  who  has  not 
obtained  the  legal  title,  cannot  come  into  equity  for  assis* 
tance,  upon  the  ground,  that  he  has  been  induced  to  pay 
his  money  by  a  fraudulent  combination  between  the  hus- 
band and  his  wife.  But  when  the  purchaser  gets  the  legal 
title,  and  the  wife  or  her  heirs  are  obliged  to  come  into 
equity,  it  is  adiflferent  question,  and  he  will  not  be  required 
to  give  it  up,  unless  he  had  notice  of  the  wife's  rights.' 

It  was  urged  that,  as  the  distributive  share  belonged 
to  the  wife,  she  was  the  meritorious  cause  of  the  considera* 
tion  paid  for  the  land,  and  ought  not  to  be  prejudiced  by 
the  destruction  of  the  deed,  as  it  was  done,  not  only 
against  her  consent,  as  implied  by  law  (she  having  no 
capacity  to  consent,  except  in  a  prescribed  form,)  but 
against  her  express  wish,  until  she  yielded  to  importunity. 
The  argument  would  have  much  force  against  a  volun- 
teer, but  cannot  avail  against  the  defendant.  The  distri^ 
butive  share  belonged  to  the  husband  by  his  act  of  as*^ 
signment;  so  the  wife  paid  nothing,  and  we  are  asked,  in 
favor  of  her  heirs,  to  make  a  purchaser  give  up  a  valid  legal 
title.  There  is  no  principle  upon  which  it  can  be  done: 
possibly,  if  the  plaintiffs  were  acting  upon  the  defensive, 
this  Court  would  not  interfere  against  them.  But  they 
have  not  the  legal  title ;  have  paid  nothing,  and  are 
asking  aid  against  one,  who  has  paid  the  full  value  with* 
out  notice.  Tolar  v.  Tolar^  1  Dev,  Eq.  457.  Tate  v.  Tate 
1  Dev.  &  Bat.  Eq.  22,  and  Tyson  v.  Harrington^  were 
cases  against  volunteers. 

It  was  further  urged,  that  as  the  deed  was  executed* 
and  the  ceremony  of  registration  alone  was  wanting  to 
confer  a  legal  title,  which  it  was  not  in  the  wife's  power  to 
have  done ;  she  had  something  more  than  a  mere  equity, 
an  incomplete  legal  title,  and  therefore  stands  upon  higher 
ground,  than  the  ordinary  case  of  one  who  seek*  to  «tt 
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up  an  equitable  title.  Be  that  as  it  may,  no  one  has  sn- 
perior  claims  to  the  consideration  of  a  Coart  of  eqnityt 
than  a  purchaser  without  notice ;  and  there  is  no  case  in 
which  the  Court  has  interfered  to  deprive  such  a  purcha- 
ser of  a  legal  advantage.  This  principle  is  carried  out 
in  all  the  cases.  If  the  power  of  appointment  be  defec- 
tively  executed,  and  the  appointee  is  a  younger  child  or 
wife,  aid  will  be  given  as  against  the  heir  at  law,  but  not 
against  a  purchaser.  In  1  6h.  Cas.  170,  a  sale  was  made 
of  copy-hold  land,  but  there  was  no  surrender.  Afler* 
wards  the  vendor  devised  the  land  to  his  wife  and  daughter* 
and  a  surrender  was  duly  made  to  the  use  of  the  will, 
upon  the  death  of  the  vendor.  The  vendee,  who  had  an 
incomplete  legal  title,  filed  his  bill  against  the  wife  and 
daughter,  praying  for  a  conveyance.  It  appearing  that 
the  husband  had  agreed  before  the  marriage  to  settle  the 
land  apon  the  wife,  she  was  considered  as  a  purchaser, 
and  the  Court  refused  to  deprive  her  of  the  legal  advan* 
tage,  which  she  had  under  the  devise  and  surrender.  But 
relief  was  given  against  the  daughter  who  was  a  vol* 
anteer. 

pBa  €t7BiAM.  Bill  dismissed  with  costs. 


V, 
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ROBERT  LOVE  9l  AL.  oi.  JOHN  C.  LOVE. 

W1m»  ItgatoM  vodar  a  will  bring  a  sail  in  Bqaity  agaioft  |he  exaeaUir  ftr 
thair  mpMtiTe  lefaoiat,  aod»  upon  aa  aoooont  tak«Q,  in  wbiob  the  extcn^ 
tor  11  chai^pd  with  all  lie  bad  receiyed  or  ought  to  have  received,  a  deorea 
ie  rendered  againet  the  execotor  in  favor  of  each  legatee  for  the  share  dna 
to  blm,  a  legatee  who  had  given  hie  bond  to  the  executor  for  purehasets 
made  by  him  at  Ihe  eale  of  the  teetator'e  effects,  can  have  no  relief  agaioal 
a  suit  upon  that  bond,  subsequently  brought  •  He  should  have  bad  it  de« 
ducted  from  the  amount  ascertained  to  be  dne  to  him  in  the  original  decree*. 

.   Cause  removed  from  the  Court  of  Equity  of  Ca9weU 
County  at  the  Fall  Term  1849. 

John  Love  died  in  1844,  having  made  his  wiir,  of  wfaick 
the  defendant  is  the  executor,  and  therein  made  the  fol« 
lowing  bequests,  with  others :  *'It  is  my  will  that  my 
negroes  Lem,  Sam,  Dinah,  Salem,  and  Rufus  be  sold  and 
divided  between  four  of  my  children,  Robert,  Sarafa«^ 
Mary,  and  Elizabeth :  and  that  aM  my  stock  of  horses^ 
half  my  oows,  wagon,  sheep,  and  hogs  be  sold,  and  my 
debts  paid  out  of  the  monay,  and  the  balance  be  divided 
among  my  said  four  children  Robert,  Sarah,  Mary,  and 
Elizabeth/'  The  defendant  sold  the  slaves  and  other  pro- 
perty above  mentioned,  and,  after  the  payment  oi*  tha 
debts,  there  will  be  a  surplus  of  91948  42,  applicable  to 
the  legacies,  deducting,  however,  the  charges  of  adminis* 
tration.  At  the  sale,  the  plaintiff,  Robert,  made  purchaseip 
to  the  amount  of  8409  78,  for  which  he  gave  a  bond,  with 
the  other  plaintiff,  Samuel  Love  as  his  surety,  payable  to 
the  executor  in  January  1845.  In  July  1847,  the  defendant 
instituted  a  suit  at  law  against  the  plaintiffs  on  their 
bond ;  and  in  August  lollowing  this  bill  wm  filed*    It 
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charges,  that,  after  tbe  payment  of  all  the  testator's  debts 
and  charges  on  the  estate,  there  is  a  large  surplus  to  be 
divided  among  tbe  four  legatees  above  mentioned,  of 
which  one  fourth  part  belongs  to  the  plaintiff,  Robert; 
and  that  such  fourth  will  exceed  the  sum  due  on  the  said 
bond  given  by  him ;  and  that  it  was  the  duty  of  the  exe* 
CQtor  to  render  to  the  plaintiff  an  accountof  the  fund,  and 
apply  his  fourth  part  to  the  satisfaction  of  the  bond»  but« 
instead  of  so  doing,  the  defendant  brought  the  suit  on 
the  bond,  without  having  accounted,  and  without  even 
asking  for  a  settlejnent  or  payment  of  the  bond.  Tbe 
prayer  thereupon  isfor  a  perpetual  injunction,  and  gener* 
al  relief. 

-  The  answer  states,  that  the  defendant  did  not  object 
and  would  not  have  objected^to  come  to  a  friendly  settle* 
ment  with  the  plaintiff  in  the  premises,  and  to  deduct  from 
the  plaintiff's  bond  the  share  of  the  estate*  to  which  the 
plaintiff  was  entitled  under  the  will.  But  it  states  further, 
that  the  plaintiff  made  no  application  of  the  kind ;  and, 
on  tbe  contrary,  that  the  plaintiff  and  the  three  other 
legatees  instituted  a  suit  in  the  Court  of  equity  for  an 
account  and  distribution  of  the  whole  estate  in  his  hands, 
and  that  the  defendant  submitted  to  an  account  therein, 
and  that  the  same  was  ordered  by  the  Court,  and  was 
taken  in  the  Master's  office  and  reported  to  the  Court ; 
and  that  in  the  account  the  defendant  was  charged  with 
tbe  whole  proceeds  of  tbe  sales  as  being  in  his  hands  in 
cash,  and  one  fourth  thereof  allotted  to  the  plaintiff  as  his 
legacy,  without  allowing  any  deduction  for,  or  taking  any 
notice  of,  the  sum  due  from  the  plaintiff  on  his  bond  for 
purchases  at  the  sales  ;  and  that  the  Master's  report  had 
been  confirmed.  The  answer  then  states,  that  the  defen* 
dant,  finding  that  the  plaintiff  was  in  that  suit  thus  en- 
deavoring to  charge  him  with  the  whole  of  his  legacy  and 
to  obtain  a  decree  for  the  paj'ment  thereof  in  cash,  was 
ndvised  to  protect  himself  from  loss  under  such  a  decree 
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for  money,  by  having  his  domand  against  the  plaintiff 
ripened  into  a  jadgrnent,  by  or  before  the  time  the  de« 
cree  eouid  probably  be  pronounced  ;  and,  with  that  view, 
and  that  alone,  the  suit  at  law  was  brought  after  the 
confirmation  of  the  report. 

There  was  a  motion  to  dissolve  the  injunction,  on  the 
coming  in  of  the  answer,  which  was  refused.  The  cause 
was  then  set  for  hearing,  and  transferred  to  this  Court.    « 

« 

Norwood^  tor  the  plaintiflT. 

E.  G^Reade  a,nd  Kerr,  for  the  defendant. 

RuFFiN,  C.  J.  The  bill  must  be  dismissed.  Supposing^ 
the  case  made  on  its  face  sufficient  to  sustain  it,  the  rea« 
sons  given  in  the  answer,  why  the  defendant  brought  suit 
on  the  bond  and  ought  to  have  judgment  on  it,  must  strike 
any  mind  as  fully  sufficient.  There  is  no  suggestion,  that 
the  defendant  is  in  failing  circumstances,  whereby  the 
plaintiff  will  be  in  danger  of  losing  his  legacy,  if  the  mo* 
ney  due  for  his  purchases  be  taken  out  of  his  hands.  The 
only  foundation  for  the  bill  is,  that  it  will  be  inconven* 
lent  to  the  plaintiff  to  pay  his  debt,  instead  of  having  it 
and  the  legacy  extinguished  pro  tanto^  by  deducting  the 
less  from  the  greater.  Certainly,  that  would  be  in  itself 
very  right.  But  it  seems  plainly  to  be  the  plaintiff's 
faolt,  that  it  w^as  not  done  in  taking  the  account  in  the 
other  cause,  in  which  the  accounts  of  the  whole  estate 
were  ordered.  At  least,  it  was  as  much  the  fault  of  the 
plaintiff,  as  of  the  defendant.  He  had  therefore  no  right 
to  complain,  that  the  defendant  should  endeavor  to  meet 
bis  decree  by  a  judgment  in  due  time.  But  there  was, 
in  truth,  no  necessity  for  the  present  bill ;  for,  upon  a  pc* 
tition  in  the  first  cause,  the  same  relief  could  have  been 
bad  without  this  additional  expense  ;  or,  in  a  proper  case, 
even  after  the  judgment  and  decree,  an  order  might  have 
been  obtained  in  either  Court,  that  the  parties  should  mo* 
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taally  acknowledge  satisfaction  either  in  whole  or  in  part» 
according  to  the  justice  of  the  case.  The  bill  in  itself  i9| 
indeed,  radically  defective.  It  simply  prays  an  ii\jane« 
lion,  upon  the  ground  that  the  plaintiff  does  not  owe  the 
whole  debt  by  reason  of  some  counter  equitable  demand. 
But  it  does  not  ask  any  steps  to  be  taken  for  ascertaining 
that  demand.  It  does  not  pray  for  an  account :  and  well 
it  might  noty  as  this  plaintiff  by  himself  could  not  demand 
it»  and  a  plea  of  the  pendency  of  the  former  suit  by  aft 
the  legatees  for  general  account  would  have  barred  it. 
Such  a  bill  will  not  lie ;  for  the  injunction  in  such  a  case 
is  but  incidental  to  the  general  relief,  which  a  plaintiff 
seeks,  and  to  which  he  entitles  himself  by  the  facts  stated 
in  the  bill.  Here  an  injunction  merely  is  asked  for ;  and 
if  granted,  it  would  stand  without  the  Court  being  able 
%Q  determine  how  long  or  for  how  much  it  ought  lo  bo 
kept  up. 

The  matter  will,  probably,  be  adjusted  between  the 
parties,  as  the  defendant  in  his  answer  professes  to  have 
been  always  willing  to  allow  a  deduction  of  the  sum  ad« 
mitted  by  him  to  be  due  to  the  plaintiff.  But,  if  it  should 
be  otherwise,  the  plaintiff  can  probably  obtain  the  re<» 
quisite  order  in  the  other  cause.  At  all  events,  the  pre- 
sent bill  cannot  be  maintained,  without  allowing  all  oon« 
troversies  to  be  split  up  and  made  the  subjects  of  as  many 
suits  in  equity,  as  there  are  items  in  dispute,  and  grant* 
ing  injunctions  upon  isolated  parts  of  a  case  without  the 
opportunity  of  determining  the  general  merits. 

Per  Cvkiah.  Bill  dismissed  with  costs* 
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Wbera  a  deed  hai  b«ea  ezoooted  and  deliYarcd,  and,  the  donor  withoat  th« 
ponwnt  of  tho  doneot  obtaini  poMenion  of  it  before  it  ie  registered  and  mp» 
pretses  it|  tbe  donee  ie  entitled  to  call  upon  the  donor  for  a  conyeyanea  of 
the  legal  eatate. 

When  a  ease  ia  made  ont  between  defendants  by  OYideace,  arising:,  fram  tb« 
pleadings  and  proofs  between  tbe  plaintiff  and  the  defendants,  one  defea* 
daot  may  insist,  that  he  shall  not  be  obliged  to  institute  another  suit 
against  his  co-defendant,  for  a  matter  that  may  then  be  adjusted  between 
them. 

The  widow  of  a  man,  to  whom  a  deed  for  land  had  baen  delirend  hot  Uom 
whom  it  had  been  abstracted  before  its  registration,  has  a  right  to  her 
dower  in  such  land,  the  hnsbaud  having  an  incomplete  legal  titUf  but  to 
reeoyer  her  dower  she  must  apply  to  a  Court  of  Equity. 

A  freeholder  cannot  now  be  disseised  of  his  seisin,  but  by  a  dispoiseasion  itidtd 
hy  the  wet  of  Imw,  which  tafcea  ^way  hia  right  of  entry.  Therefore  a  die* 
aeizini  In  this  State,  can  only  be  a  dispossession,  and  a  eontinaed  adveraa 
possession  for  seven  years,  under  color  of  title. 

The  caftaof  Tolar  y.  TbUot,  I  Dey.  456,  Morris  v.  Ford,  9  Dey.  Eq.  4IP| 
Dttert  T&te,  1  Dev.  ^  Bat.  Eq.SS,  Tymn  y.   Tyoon,  9  Ire.  Eq.  137^ 
'and  Thamm  v.  STAomM,  6 Ire.  Eq.  194,  oited  andapploved. 

CftMe  Temoved  from  the  Court  of  Equity  of  Moore 
Conntyi  at  the  Spiring  Term  1849. 

The  plalatiff  is  the  widow  of  one  Thomas  Tyson.  They 
were  married  in  18S4,  and  the  infant  defendant,  Elizabeth 
Tyson » is^eir  only  ehild.  He  died  intestate  in  the  year 
183S.  About  the  time  of  their  marrage,  Josiah  Tyson^ 
his  father,  purchased  the  tract  of  land,  described  in  the 
billf  containing  124  acres,  from  one  McKinziei  and  had  the 
deed  made  to  his  son,  who  took  possession  and  lived 
upon  the  land  with  his  wife  for  some  time  and  then  left 
the  State,  enlisted  in  the  army  and  died  in  the  year  168«, 
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ATter  be  left,  the  plaintiff  continued  to  live  upon  the  lancly 
until  some  time  in  1834,  when  the  defendant  Harrington 
took  possession  and  has  held  it  ever  since.  The*,  deed  to 
Thomas  Tyson  was  not  registered,  and,  after  he  left  the 
State,  his  father  contrived  to  get  it  from  the  plaintiff 
and  destroyed  it,  and  then  procured  McKinzie  to  execute 
a  deed  to  him,  which  is  duly  registered:  and  in  1834,  he 
executed  a  deed  for  the  land  to  the  defendant,  Harring* 
ton,  his  son-in-law,  who  thereupon  took  possession  a- 
gainst  the  will  of  the  plaintiff.  The  bill  alleges,  that 
the  defendant,  Harrington,  took  the  conveyance  from 
Josiah  Tyson,  without  consideration  and  with  notice  of 
the  rights  of  Thomas  Tyson  and  those  claiming  under 
him.  It  recites,  that  in  IH — ,  the  plaintiff  filed  a  bill 
against  Josiah  T3*son  and  the  infant  defendant,  and  upon 
the  hearing,  it  M'as  decreed,  that  the  said  Josiah  Tyson 
convey  to  the  infant  defendant,  as  heir  of  Thomas  Tyson, 
and  that  dower  be  assigned  to  the  plaintiff,  his  widow* 
(the  case  is  reported  in  2  Ired.  Eq.  137,)  and  the  plaintiff 
avers,  that,  at  the  time  she  filed  her  bill  against  the  said 
Tyson,  she  had  no  notice  of  the  conveyance  to  the  defen- 
dant, Harrington,  but  believed  he  had  taken  possessioni 
lis  tenant  at  will  of  the  said  Josiah.  The  prayer  is,  that 
the  defendant,  Harrington,  convey  to  the  infant  deA  ndanf, 
Elizabeth,  and  that  the  plaintiff's  dower  be  assigned. 

The  defendant,  Flarrington,  alleges«  that  he  is  a  pur- 
chaser for  valuable  consideration  without  notice;  and 
that  the  conveyance  was  made  to  him  before  the  plaintiff 
filed  her  bill  against  Josiah  Tyson.  The  infant  defendent 
subAiits  her  rights  to  the  protection  of  the  Court. 

Winston  and  Strange^  for  the  plaintiff. 
Person  and  Iredell,  for  the  defendants. 

Pearson,  J«  The  conveyance  to  the  defendant  was 
made  before  the  plaintiff  filed  her  bill  against  Tyson  • 
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He  is,  thererore,  not  concluded  by  the  decree  in  that  castf, 
nor  aflfected  by  it  in  any  manner,  except  so  far  as  it  may 
be  an  authority  upon  the  questions  of  law  decided,  like 
any  other  cause. 

There  is  no  proof  that  the  defendant  paid  a  valuable 
consideration  for  the  land,  and  it  is  known,  that,  at  the 
timehA  took  the  conve}'ance,  he  had  full  notice  of  the 
rights  of  Thomas  Tyson.  Upon  the  authority  of  the  cases 
of  Tolar  v.  Tolar,  1  DeV.  Eq.  450,  MorHs  v.  Ford,  I  Dev. 
&Rar.  Eq.  33,  and  Tyson  w  Tyw/i,  2  Ired.  Eq.  137.  the 
heir  of  Thomas  Tyson  is  enliiled  to  a  convejance  of  the 
legal  estate.  This  case  differs  from  the  case  o(  Crump 
et  fd  V.  Black,  decided  at  this  Term.  For,  here,  there 
was  a  conveyance  without  value  and  with  notice.  There, 
the  conveyance  was  for  value  and  without  notice. 

The  case  of  Tyscn  v.  Tyson,  is  also  an  authority  te 
show,  that  a  decree  may  be  entered  in  this  case  in  favor 
of  the  infant  defendant  against  her  co-defendant,    It  is 
there  held,  that,  although  Courts  of  equity  do  notordinari« 
ly  decree  between  co  defendants,  this  case  falls  within  an 
established  exception  ;  lor,  where  a  case  is  made  out 
between  defendants  by  evidence,  arising  from  the  plea- 
dings and  proofs  between  the  plaintiflTand  the  defendants, 
one  defendant  may  insist,  that  he  shall  not  be  obliged  to 
institute  another  suit  against  his  co-defendants  for  a 
matter  that  may  then  be  adjusted  between  them.     We 
think,  therefore,  there  must  be  a  decree,  that  the  defen* 
dant  Harrington  by  a  proper  deed,  to  be  approved  of  by 
the  master  convey  the  land  in  fee  to  the  infant  defendant, 
with  covenants  of  warranty  against  himself  and  all  olaim« 
ing  under  him. 

It  does  not,  however,  necessarily  follow,  that  because 
the  heir  is  entitled  to  the  land,  the  widow  is  entitled  ta 
her  dower;  and  it  is  insisted,  that  the  plaintiff  is  not  en< 
titled  to  dower  in  this  case,  because  her  husband  had  not 
such  an  estate  as  was  subject  to  dower,  either  at  law  or 

Dn 
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in  equity,  his  deed  not  being  registered,  and  because  the 
husband  was  not  seised  at  the  time  of  bis  death,  as  he  was 
disseised  the  year  before  by  the  entry  of  the  defendant 
Harrington  under  the  deed  of  Josiah  Tyson«  The  case 
of  Tyson  V.  Tyson  turnrd  mainly  upon  the  question  of 
fact,  whether  the  convej^ance  of  McKinzi'e  had  ever  been 
delivered  to  Thomas  Tyson,  so  as  to  become  a  deed  ;  and 
after  deciding  that  question  in  the  plaintifPs  favor,  the 
Court  adopted  the  conclusion,  that  she  was  entitled  to 
dower  almost  as  a  matter  of  course,  and  derived  her  right 
from  the  act  of  1828,  which  gives  dower  in  equitable 
estates.  We  concur  in  the  conclusion,  but  we  are  inclined 
to  the  opinion,  that  the  right  whs  not  a  mere  equitable 
«ne,  depending  upon  the  act  of  1828,  and  that  the  widow 
of  a  man,  who  died  without  having  his  title  deeds  regis* 
tered,  was  entitled  to  dower  because  the  husband  hadanin- 
complete  legal  title.  If  the  deed  was  afterwards  regis- 
tered, the  dower  was  assignable  at  law.  If  it  was  de* 
stroyed,  equity  gave  relief,  not  upon  the  idea  of  a  mere 
equitable  estate,  but  upon  the  ground,  that  in  that  Court 
the  party  was  entitled  to  have  the  benefit  of  the  legal 
title,  which  had  been  lost  by  spoliation,  under  the  maxind  \ 
^'that  will  be  considered  as  dower,  which  ought  to  havd 
been  dower,  so  as  to  prevent  one  from  taking  advantage 
of  his  own  wrong."  The  widow,  however,  in  case  of 
spoliation,  as  well  as  the  heir,  was  obliged  to  apply  to  a 
Court  of  equity,  and  could  not  proceed  at  law.  Thomas 
Y.  Thomas,  6  Ired.  Eq.  124.  In  the  case  of  Morris  v, 
/brrf,2Dev.  Eq.  418,  Judge  Gaston,  who  delivered  the 
opinion  in  Tyson  v.  Ty^on,  says,  "the  interest  of  one,  who 
has  an  unregistered  deed,  was  liable  to  be  sold  under 
execution  before  the  act  of  1812,  which  subjected  equitable 
estates.  He  has  not  a  mere  equity  in  the  land,  but  an  equity 
and  an  incomplete  legal  title.  If  he  dies  before  registra- 
tion,  hie  wife  is  entitled  to  dower,  as  of  a  legal  estatek** 
Thi«  shews,  that,  although  that  learned  Judge  in  the  cns<» 
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of  TV^Tt  derived  the  right  from  the  act  of  1828,  he  did 
not  intend  to  exclude  the  other  ground,  but  considered 
the  right,  either  upon  one  ground  or  the  other*  beyond: 
question*  The  want  of  registration,  therefore,  is  no  bar 
to  the  plaintiflffl  right  of  dower ;  and  the  remaining  qoe8« 
tion  is,  was  the  husband  seised  at  the  time  of  his  death  7 
This  point  was  not  made  in  the  case  of  Tyson  v.  Tysottf 
and  is  now  to  be  considered  for  the  first  time.  It  depends 
upon  the  entry  and  dispossession  made  by  the  defendant 
Harrington.  If  that  had  the  effect  of  putting  the  seisin 
in  him,  then  Thomas  Tyson  was  not  seised  at  the  time  of 
his  death.  But  if  it  did  not  operate  as  a  disseisin,  then 
Thomas  Tyson  died  seised.  The  question  is  reduced  ta 
this  One,  having  color  of  title,  enters  and  dispossesses; 
the  owner  ;  is  that  a  disseisin  7 

Dissesin  is  an  ouster  of  the  freehold,  and  is,  where  one 
enters  and  turns  out  the  tenant  and  usurps  his  place  and 
feodalrelation,  which  can  only  be  done  by  the  concurrence 
and  consent  of  the  feodal  lord.  The  latter  circumstance 
distinguishesadisseisin  from  a  dispossession.  Blackstone's 
Commentaries,  Coke  Lit.  Taylor  v.  Horde,  1  Bur.  00, 
where  Lord  Manspibld  says,  ''disseisin  is  a  complicated 
fact  and  differs  from  dispossessing.  The  freeholder  by 
disseisin  differs  from  a  possessor  by  wrong.  A  disseisin 
is  where  the  possessor  is  clothed  with  the  solemnities  of 
the  feodal  tenure.^  After  a  full  examination  of  the  ques* 
tion,  be  says,  ''except  the  special  case  of  fines  and  pro« 
elamations.  I  cannot  think  of  a  case,  where  the  true  owner, 
whose  entry  is  not  taken  away,  may  not  elect  to  be  deemed 
as  not  having  been  disseised.''  The  case  is  also  reported 
io  2  Smith's  leading  Gases,  3419.  The  tenant  could  not, 
against  bis  will,  be  disseised  by  the  mere  aet  of  a  wrong 
doer,  as  long  as  he  had  the  right  of  entry  ;  but  if  he  saw 
proper,  he  might  elect  to  consider  himself  disseised,  for 
the  sake  of  a  remedy  given  against  disseisors.  All  the 
eases  of  disseisin,  since  Taylor  v.  Horde^  and  for  many 
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years  before,  probably  as  far  back  as  Charles  II ,  when' 
the  tenant  had  the  right  of  entry,  will  be  foand  upon  ex- 
amination to  be  cases  of  disseisin  at  election,  and  not  of 
actaal  disseisin.  The  words,  "whose  entry  is  not  taken 
away/*  are  significant ;  for  it  is  conceded  by  him,  and 
has  never  been  disputed,  that,  when  the  owner  has  lost 
bis  right  of  entry,  he  is  then  disseised.  His  words  are, 
'^when  the  right  of  possession  was  acquired  and  the  owner 
pot  to  his  real  action,  then,  without  doubt,  the  possessor 
bad  got  the  freehold,  though  by  wrong,  and  then  was  a  dis- 
seisor.** The  instance  put  is,  when  a  dispossessor  remains 
in  possession  90  years ;  in  which  ease,  the  statute  James 
I.  takes  away  the  entry  of  the  owner.  The  wrong  act 
of  the  dispossessor,  aided  by  the  operation  of  the  statute 
of  James,  makes  a  disseisin  in  the  same  way,  that  the 
wrongful  act  of  the  dispossessor,  aided  by  the  concurrence 
of  tJte  feodal  Lord^  in  accepting  homage  &c.,  made  a  dis^ 
seisin  in  the  days  of  strict  feodal  tenure.  The  result  is, 
that  a  freeholder  cannot  now  be  disseised  of  his  seisin, 
but  by  a  dispossession,  aided  by  the  act  of  laWf  which  takes 
away  his  right  of  entry  ;  and  as,  in  England  a  disposses- 
sion and  continued  adverse  possession  for  20  years,  under 
the  statute  of  James  amounts  to  a  disseisin,  so,  in  this 
State,  a  dispossession  and  continued  adverse  possession 
for  7  years,  under  color  of  title,  under  the  act  of  1715) 
amounts  to  a  disseisin.  But  so  long  as  the  owner  has  the 
right  of  entry,  it  is  a  mere  dispossession  andnotadis- 
seisin ;  which.  Lord  Mansfield  calls,  a  '*  complicated 
fact."  and  requires  the  aid  of  the  law  or  of  the  feodal 
Lord  to  complete  it.  This  will  explain,  why  the  doctrine 
of  a  ^'descent  oast,"  tolling  an  entry,  has  become  obsolete, 
although  so  much  is  to  be  met  with  about  it  in  the  old 
books.  Littleton  and  Coke  devote  a  whole  chapter  to 
that  "  carious  and  cunning  learning."  When  there  was 
a  deseisin,  a  descent  cast  tolled  the  entry,  but  in  modern 
timesi  there  is  no  disseisin,  until  the  right  of  entry  is  lost4 
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Hence,  a  ^'deticpnt  cast,''  can  nuw  have  no  effect.  If  the 
descent  be  Ae/bre  the  right  of  entry  is  lost,  **the  entry  is 
not  tolled  ;**  because  thero  was  no  disseisin.  If  aftert 
then  it  has  no  efiect ;  for  the  light  of  entry  must  have 
been  already  taken  away  to  constitute  a  disseisin.  In 
this  State,  after  a  pqssession  of  seven  years  under  color 
of  title,  the  law  recognises  and  concurs  in  the  right  of 
the  wrong«doer,  and  the  right  of  entry  on  the  part  of  th^ 
former  owner  is  taken  away.  There  is  then  a  disseisin, 
arid  not  before.  If  a  descent  is  cast,  before  the  sevea 
years  expire,  the  entry  is  not  tolled;  for  there  is  no  disseis* 
in.  If  after,  it  can  have  np  effect;  lor.  tho  estate  waf 
gone  before.  This  is  the  reason,  why  the  doctrinq  of  da* 
scent  cast  has  never  been  insisted  upon  in  our  State,  since 
the  case  of  Sirudwick  v.  ShaWf  1  Hay.  5,  where  it  was  dis- 
cussed, but  not  directly  decided,  and  the  profession  has 
quietly  given  up  the  doctrine  and  allowed  it  to  become 
obsolete.  This  tends  greatly  to  confirm  the  position,  thai 
a  dispossession  under  color  of  title  is  not  a  disseisin,  un«-' 
til  the  right  of  entry  is  lost  by  seven  years  possession. 

We  conclude  therefore,  that  Thomas  Tyson  was  seised 
at  the  time  of  his  death  in  1635,  notwithstanding  the  en^ 
try  ofthe  defendant  Harrington  in  1834,  and  hiscontinuing 
in  possession  under  color  of  title  until  the  said  Tysot/s 
death.  It  must  therefore,  be  declared  to  be  the  optnioh 
of  this  Court,  that  the  plaintiff  is  entitled  to  have  her  dow* 
er  assigned  as  prayed  for,  and  to  recover  her  costs  of  thci 
defendant  Harrington. 

Per  Curiam.  Decree  accordingly.  . 
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Where  the  penoiMl  edaCe  of  a  deeeaeed  debtor  hai  beeo  exhaiMted  and  hb 
laoda  hare  alao  beea  ioJd,  creditors,  wboie  debte  remaio  nnaaiMied,  bav* 
a  rig bt  ia  Equity  to  have  ■aUsfaclioo  decreed  oat  of  tbe  reata  aod  prafiCa 
deriTod  (torn  tbe  laoda  bj  tbe  heirs— at  leaai  of  lO  mocb  aa  remain  in  Ibeir 
handa  aneipeoded. 

Tbe  oaoM  of  SimmoM  r.  Wkiiaker,  9  lie.  Eq.  VJB,  and  Wt^a  T.  Leigh,  4 
Ife«  E^  9t»  etledand  approTod. 

Cause  remoTed  from  (be  Coart  of  Equity  of  Wayne 
County^  at  tbe  Fall  Term  1849. 

BUI  and  demurrer.  Tbe  bill  states,  tbat  Edward  Sas- 
■er  was  indebted  to  tbe  plaintiffs  respectively  in  eertaia 
sums  8tated«  and  tbat  be  was  seised  of  certain  lands  in 
feet  and  died  intestate,  and  tbe  land  descended  to  bis 
ehtMren,  as  his  heirs  at  law,  some  of  wbom  were  and  still 
are  ij&fants :  tbat  Lewis  Sasser,  one  of  bis  sons^  adminis* 
iered  on  bis  personal  estate,  and  tbattbe  plaintifls  brougbt 
several  actions  against  bto,  in  wblcb  plene  adminiHramt 
vas  found  for  him,  but  tbe  plaintiffs  took  judgments  for 
their  debts  and  sued  out  writs  of  icierf/acta^  against  the 
aaid  Lewis  and  tbe  other  beirs,  and  obtained  judgment 
thereon  against  tbe  lands  descended,  and  tbat  they  were 
sold  under  execution,  but  did  not  bring  enough  to  satisfy 
the  debts  io  the  plaintiffs.  Tbe  bill  further  states,  that 
upon  the  death  of  tbe  intestate,  tbe  defendant  Lewis,  as 
one  of  the  heirs  and  on  behalf  of  tbe  infant  and  other 
heirs,  leased  the  lands  descended  for  several  years  and 
received  certain  rents  and  now  has  them  in  his  bands. 
The  prayer  is  for  an  account  of  those  rents  and  profits, 
whicli  accrued  between  the  death  of  the  intestate  and  tbe 
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sale  of  the  land  asd  are  held  by  the  defendantSt  and  for 
satisfaetioQ  tbereoal  of  the  balances  due  to  the  plainttflTs 
respectively. 

Stranfiret  with  whom  was  W  B.  Wright^  for  the  plain* 
tiffsi  submitted  the  following  authorities : 

As  to  parties,  Storifs  Eq.  PL  233.  Brinkerhtff^^ 
Brown,  6  John.  Chan.  K.  139. 

As  to  the  Equity  of  the  bill,  Mebane  v.  Mehane  et  dl^  4 
Ired.  Eq.  303.  Jeffreys  v.  Yinhorough,  1  Dev.  Eq.  506* 
MMts  V.  Murgairoydf  1  John*  Chan.  R.  119.  SUort/'s  Eq^ 
seo.  1316. 

J.  H.  BryoHt  for  the  defendants. 

Rumiv,  C.  J.  Althoogh  this  is  the  first  time  the  point 
arising  in  this  case  has  been  presented  to  our  Courts,  yet 
the  principle,  bn  which  the  bill  is  founded,  seems  to  bo 
clearly  justf  and  to  be  established  elsewhere  by  adjudi* 
cations. 

Rents  and  profits  received  by  an  heir  cannot  be  reacbei 
at  law :  because  judgment  is  given  only  against  the  land 
itself,  except  when  it  is  against  the  heir  personally  for  falso 
pleading.  Still  as  the  profits  of  the  land,  which  eamo 
from  the  debtor,  the  rents  are  in  conscience  applicable  to 
his  debts,  and  the  heir  ought  not  to  keep  them  to  the 
hindrance  of  the  creditors.  It  is  true,  that  the  debts  mm 
purely  legal  demands,  and  that  the  liability  of  the  land 
or  heir  is  also  merely  legal.  Yet  the  jurisdiction  is  ee* 
tablished  of  entertaining  a  creditor's  bill  for  an  aeeoinit 
of  the  personal  and  real  estate,  and  for  satisfaetioa  oat 
ef  them,  according  to  the  order,  in  which  the  parties  aiM 
respectively  liable.  The  cases  in  England  are  numeroat 
and  full  to  the  point  and  so  they  are  in  some  of  oor  sis^ 
tor  States ;  and  the  doctrine  has  been  recognized  mi  tbia 
State.    Simmons  v.  WhUaker,  2  Ire.  Eq.  139*    WUmm  yf^ 
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4^JghrA  Ire.  Eq.  07,    Upon  such  bitis  lhep6  have  been 
incir.f^S}^  A>r  the. sale  of  the  land  descended  or  devinedi  and 
also  for  satisiraction  oat  or  the  rents  and  profits  received 
since  the  death  of  the  ancestor.     As  fnr  as  discovered  by 
iH^^JThe^^Jc^t;  fjpie  the  qucsilon  occurred  wrts  in  March  v. 
Bennett,  1    Veru.  4528.     It  was  urged,  that  the  profits  of 
igf  inGifil  hricV  estate  could  not  be  taken  Tor  the  anises* 
tor's  bond  debt,  and  that  no  such  decree  had  ever  bceti 
IpfkLci     But  (liV  Mnster  dfthe  Rolls  very  naturally  thought 
tfiiiQh  A.<Ieare«i  to  lie  just  and  equitable,  and  he  declaredt 
t|tAt  iftho  case  came  bprorc  him  he  would  decree  satis* 
faction.     The  point  whs  again   presented   in   Waters  v* 
Ehratl,  2  Vern.  606  ;  in  which  the  report  states  the  de- 
cision to  have  hern,  that  xh^  profits  in  the  time  of  the  in* 
fant  were  not,  after  his  death,  applicable  to  his  ancestor's 
dyhis^ ;  which  is  at  least  plausible  as  between  the  admin* 
ijilr»|l4t^r,  and  the  heir  of  the  infant.     But  in  Mr.  Raithb^'s 
f diUpn  of  Yertion,  the  decree  itself  is  given  ;  and  from 
^.Ut|t  the  droi?iion  seems  to  have  been  the  other  way  :  for   . 
the  plaintiff  got  a  decree  to  raise  from  the  land  only  such 
i^vni^.as  might  be  due  on  the  obligations,  after  applying 
ll^  pergonal,  estate  of  the  original  debtor,  and  also  thQ 
I'rqtiis  of  the  land  in  the  deceased  heir*s  time,  first  allow- 
ing  out  of  the  latter  fqr  the  maintenance  supplied  to  the 
infant..     Alter  that  all  the  cases  seem  to  be  one  way  ; 
shat  is,  in  favor  of  the  creditor.     It  was  taken  by  Lord 
TALBOT  to  b.e  clear  InWt  in    Chaplin  v.   C/iaplin,  3  Pr. 
\\fOH.  366.     So  in  Daviea  v.  Topp,  1  Bro.  C.  C.  524,  the 
d^ree  at  the  Uolls  was,  that,  after  applying  tho  per-* 
tKHial  estate*  any  deficiency  should  be  supplied  by  a  sale 
of  the  real  estate  descended  ;  and,  if  there  should  still 
be  a  deficiency,  then,  it  was  declared,  that  the  rents  and 
profits  of  the  land  descended  should  be  applied  to  make 
it  good*  and  an  account  of  them  was  ordered ;  an  J,  if 
all  those  funds  should  not  be  sufficient,  that  any  defi« 
oieney  should  be  made  good  oat  of  land  devised  sub^ 
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ject  to  a  charge  for  the  payment  of  debts.  Upon  the 
appeal  of  the  heir,  the  argument  was  against  imposing 
all  the  deficiency,  after  applying  the  personal  estntCt 
on  the  descended  land  in  front  of  that  devised.  But 
there  was  not  the  least  question,  that  the  land  descend- 
ed  was  liable  as  decreed,  the  rents  and  profits  were 
also  liable  before  the  land  devised  ;  and,  it  being  held 
that  the  decree  was  right  as  between  the  two  descrip*' 
tions  of  land,  it  was  afllrmed  throughout.  In  Curtts  v. 
Curtis,  2  Bro.  C.  C.  620,  C33,  the  remark  dropped  inci* 
dentally  from  the  Master  of  the  Rolls,  that  **it  is  the 
practice  in  equity,  that  bond  creditors  coming  for  a  dis* 
tribution  of  the  assets  shall  have  an  account  of  the 
rents  and  profits,  which  they  could  not  have  at  law/* 
Indeed,  in  Rowe  x.  ReaviSf  I  Dick*  178,  it  is  stated,  that 
rents  and  profits  of  land  descended  are  to  be  applied 
before  the  Court  of  Equity  will  decree  the  sale  of  the 
inheritance.  But  in  the  case  of  Waide  v.  Clark,  1  Dick. 
382,  upon  a  case  like  that  of  Davies  v.  Topp,  there  was 
a  similar  decree  for  the  sale  of  the  inheritance  first, 
and  then  for  an  account  and  application  of  the  rents  and 
profits.  The  decrees  in  both  of  those  cases  are  set  out  as 
precedents  in  Seaton's  Forms,  and  support  the  reports. 
The  point  would  seem,  then,  to  be  perfectly  settled  ia 
England  :  and  the  equity  of  the  creditor  is  as  strong  here 
as  there.  To  the  purpose  of  relief  in  this  Court  against 
the  lands  of  a  deceased  debtor  or  the  profits,  all  debts 
stand  upon  the  same  ground  as  specialties  in  England, 
since  our  statute  entitles  all  to  satisfaction  out  of  the 
real  estate — regard  being  had,  however,  to  their  dignity 
in  the  course  of  administration.  It  is  true,  that,  upon 
simple  contracts,  the  heir  is  not  directly  liable  as  he  i« 
in  debt  on  a  specialty,  in  which  he  is  named.  Bat  that 
docs  not  afl*ect  this  question  ;  for,  the  relief  granted  ia 
equity  to  creditors  by  specialty,  is  not  founded  at  aU  on 
the  personal  responsibility  of  the  heir  for  th«  debts,  bat 
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OH  the  legal  liability  of  the  land  in  bis  hands,  and  the 
inadeqaacy  of  the  legal  remedy  against  the  land,  when 
compared  with  the  more  direct  and  perfect  one  in  the 
Court  of  equity.  In  other  words,  the  relief  here  proceeds 
upon  the  ground  of  following  the  fund,  which  ought  to 
jiay  the  debt,  as  coming  from  the  original  debtor,  and 
which  can  be  more  readily  rendered  here  than  at  law. 
That  principle  applies  alike  to  all  debts,  for  which  the 
Ii^nd  is  in  any  manner  legally  liable ;  and  the  more 
circuitous,  dilatory  and  expensive  the  remedy  at  law  is 
for  a  particular  debt,  the  greater  are  the  reason  and 
necessity  for  the  interposition  of  the  Court  of  equity.  In 
respect  to  the  land  itself,  the  ground  of  the  jurisdiction 
seems  plain.  But  in  regard  to  profits  received  by  the 
herr,  the  principle  is  not  so  apparently  correct,  since  they 
cannot  be  reached  at  law  at  all.  When  this  case  was 
opened,  therefore,  there  was  an  impression  in  the  Court 
that  the  bill  could  not  be  sustained  But  in  looking  for 
precedents,  the  cases  before  cited  were  soon  collected  ; 
and,  moreover,  the  principle  established  by  them  is  stated 
in  the  text  writers  as  a  settled  one  in  equity.  It  has 
also  been  declared  judicially  in  this  country,  and  that  in 
reference  to  demands  for  which  the  heir  was  not  bound 
by  specialty.  In  Thompson^ vs.  Brown  4  John  C.  C.  619 
chancellor  Kekt  decreed  the  sale  of  land  upon  a  bill  by 
one  partner  against  the  executors  and  heirs  of  the  otheri 
for  a  balance  due  on  the  account,  and  the  only  reasott 
why  be  did  not  decree  an  application  of  the  profits  also 
was,  that  the  heir  was  an  infant  and  they  had  been  bona 
jiie  applied  to  his  maintenance  and  education  by  iho 
guardian  before  notice.  We  think  that  was  a  very  jusi 
ground  of  exception,  and  should  be  disposed  to  adopt  it« 
But  as  the  case  is  now  before  us,  that  matter  is  not  a 
subject  for  consideration  ;  for  the  bill  alleges  the  profits 
belonging  to  the  infants  to  remain  unexpended  in  the 
hands  of  the  brotheri  who  acted  for  them,  and,  thereforet 
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ibere  can  only  be  a  decree  for  what  he  has  or  ought  to 
have ;  which  can  come  np  only  when  answers  shall  havn 
been  put  in  and  the  facts  ascertained  upon  the  usual 
enquiry.  At  present  the  case  is  for  the  plaintifis.  as  the 
demurrer  admits  there  are  unexpended  profits ;  and  to 
that  extent  at  least,  the  creditors  ought  to- have  satisfac* 
tion.  The  plaintiffs  are  therefore  entitled  to  an  account 
and  the  demurrer  must  be  over-ruled  with  costs,  and 
the  cause  be  remanded  that  the  defendants  may  answev 
and  other  proceedings  be  had. 

Per  Cubiam.  Ordered  accordingly; 


JAMES  G.  ALLEN  &  AL.  v.  JESSE  8MITHERMAN  ^  AL. 

On  a  motion  to  dwolva  mi  iDJanetiooi  there  may  be  an  order  for  its  dkeola* 
tion  or  for  ite  oooUoaanoe  to  the  bearing ;  biit  the  bill  cannot  be  dismJMed 
before  the  hearing. 

When  one  of  the  next  of  kin  of  an  intestate  U  entitled  to  a  dietribnti?e  share  of 
an  estate  and  is  indebted  to  the  administrator  as  administrator,  the  lattff 
nay  require  the  former  to  take  soeh  debt  in  payment  pro  tonio  of  tho  dil* 
tfibnttve  shareu  And  if  the  distributee  assigns  snch  shara»  tho  isrignoo  lp 
subject  to  the.  same  egnities  as  the  distribntee. 

If  the  debt  so  dne  to  the  administrator  is  a  bond  seenred  by  a  snrety«  the  surety 
has  a  right  in  Equity  to  compel  the  administrator  to  apply  such  distribntiTS 
share  towards  the  satisfiurtiea  of  the  said  bond. 

19lo«a«a  of  N^Upny.  IfOlMin*,  9 Dot.  ^  Bat  II89  oitod  and  aiyiorod* 

Appeal  from  an  interlocatory  order  dissolving  an  Inp 
jMQlion  loftde  at  tho  Fall  Term  1849,  of  Montgomeiy 
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Elijah  Spencer  died  in  1843  intestate,  leaving  a  wido\r, 
Sarah,  and  several  children,  and  the  defendant,  Smither- 
man,  became  his  administrator.  At  a  sale  made  by  him 
of  bis  intestates  estate  the  widow  purchft^ed  three  slaves 
at  the  price  of  8575,  and  gave  her  bond  therefor,  with 
George  Allen  as  her  sorety.  Afterwards  Allen  and  said 
Sarah  intermarried,  and  Allen  took  the  three  negroes  into 
bis  possession.  He  also  applied  in  part  payment  of  the 
bond  the  sum  of  275,  which  had  been  jissessed  in  money 
in  part  of  the  year's  allowance  of  his  wife  out  of  Spencer's 
estate,  but  he  made  no  further  payment  on  the  bond,  nor 
W9S  any  thing  said  to  him  or  to  his  wife,  during  bis  life, 
on  account  of  her  distributive  share  of  Spencer's  property. 
The  bill  states,  as  a  reason  therefor,  that  it  was  agreed  by 
and  between  Smitherman,  Mrs«  Spencer,  and  Allen,  when 
the  bond  was  given,  that  no  payment  should  be  made  on 
either  side,  until  the  estate  should  be  ready  for  a  final 
settlement,  and  that;then  the  debt  and  the  distributive 
share  should  be  applied,  the  one  to  the  satisfaction  of  the 
other  as  far  as  it  would  go.  Allen  died  intestate  in 
Movember  1847,  and  the  said  Sarah  had  dower  assigned 
of  his  lands,  of  the  value  of  two  or  three  hundred  dollars, 
as  stated  in  the  answer  ;  and  she  also  made  purchases  of 
personal  effects  to  the  value  of  8600  at  the  sale  made  by 
bis  administrators,  who  are  the  plaintiffs,  and  the  defen* 
dant,  Smitherman,  became  her  surety  in  a  bond  therefor. 
She  had  no  other  property  but  her  said  dower  and  the 
effects  so  bought  from  Allen's  administrators,  and  her 
distributive  shares  in  the  estates  of  her  two  deceased 
husbands,  and  the  value  of  the  whole  was  not  more  than 
sufficient  to  discharge  those  debts,  and  she  was  in  fact 
insolvent.  In  that  condition  of  things,  Mrs.  Allen  con- 
veyed  to  the  defendant,  Smitherman,  her  dower  lands 
aforesaid  and  her  distributive  shares  ;  and  then  Smither* 
man  brought  suit  against  Allen's  administrators  on  the 
bondi  which  he  took  from  Mrs.  Spencer  and  Allen  for  her 
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purchases,  and  recovered  the  balance  of  the  principal, 
•500,  and  the  interest  thereon.  This  bill  was  then 
brought  against  Smithcrman  and  Mrs  Allen  ;  and,  after 
stating  the  above  facts,  it  charges,  that  the  conversance 
and  assignment  from  the  Ir.tter  to  the  former,  who  mar- 
ried her  daughter,  were  voluntar}%and  were  in  fact  made 
with  the  design  and  to  the  end,  that  t  by  suing  the  present 
plaintiffs  alone  on  the  bond,  Smitherman  might  raise  the 
money  out  of  Allen's  estate,  and  th<at  the  plaintiflfs  should 
have  no  eflfectual  remedy  over  against  the  principal,  Mrs* 
Allen,  by  reason  of  her  insolvency.  The  prayer  is,  that 
the  amount  of  the  defendant,  Sarah*s  distributive  share 
of  the  estate  of  her  husband,  Spencer,  may  be  ascertained, 
and  to  that  end,  that  the  defendant  may  account,  and  that 
the  same  and  also  the  dower  lands  may  be  applied  to  the 
satisfaction  of  the  debt,  for  which  the  plaintiff's  intestate 
•was  the  said  Sarah's  surety,  or  so  much  as  may  be  neces- 
sary for  that  purpose,  and  for  general  relief;  and  in  the 
mean  while  for  an  injunction  against  taking  out  execu* 
tion  on  the  judgment  for  the  debt. 

The  answer  of  Smitherman  states,  that  the  estate  of 
Spencer  was  much  involved  and  its  affairs  so  complicated, 
that  he  had  been  unable  to  close  his  administration  and 
settle  the  estate,  and,  therefore,  that  be  could  not  render 
•a  final  account,  nor  make  a  probable  estimate  of  the 
amount  of  the  widow's  distributive  share;  but  that  he 
did  not  think  it  would  amount  to  as  much  as  the  debt  due 
on  her  bond.  It  denies  positively  any  agreement  what- 
ever with  the  said  Sarah  or  with  Allen,  that  the  distribu- 
tive share  was  to  be  applied  in  payment  of  the  bond  or 
any  part  of  it ;  but  it  admits,  that  upon  a  settlement  of 
the  estate,  if  any  thing  had  been  going  to  her,  he  would 
have  discounted  the  sum  in  his  hands.  It  further  states^ 
that,  after  the  death  of  Allen,  his  widow  had  but  little 
ettattf,  and  that  all  her  children  were  grown  and  most  of 
■them  had  left  the  State>  and  that  she  was  unable  to  out- 
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tivate  her  dower  land  ;  and  that,  by  reason  of  the  distress 
to  which  she  was  reduced,  it  became  necessary  for  her 
to  dispose  of  the  dower  and  of  her  distributive  share  in 
Spencer*s  estate,  in  order  to  provide  a  comfortable  homo 
and  livelihood  for  herself;  and  to  that  end  that  he,  Smith* 
erman,  purchased  the  dower  and  said  distributive  share, 
and  that  the  consideration  therefor  was  his  agreement  to 
provide  his  mother  in  law  with  a  comfortable  home  and 
maintenance  during  her  life :  that  the  agreement  and 
conveyance  and  assignment  were  not  intended  to  defraud 
or  defeai  the  plaintiffs,  but  bona  fide  for  the  purposes 
Bientioned»  and  in  the  discharge  of  a  filial  duty  on  bis 
part,  and  of  an  obligation  on  the  part  of  the  said  Sarah 
tpinsmtinerate  him  tberefori  as  far  as  she  had  the  means. 
The  answer  further  states,  that  the  reasons  for  suing  the 
plaintifiii  alone  on  the  bond  were,  that  this  defendant 
tbf^Qght  it  just  and  equitable^  as  Alien  got  ike  negroes, 
tbetibif  estate  should  pay  for  them ;  and  that  he  did  not 
dMm  it.pradentt  by  bringing  a  joint  suity  to  enable  the 
plaintiffs  to  establish,  that  said  Sarah  was  the  principal 
4pbtQr  «Mid  tbus  compel  him  to  proceed  gainst  her  in  the 
i|iM  iq^t^nce  ^at  much  expense,  trouble,  and  delay  before  re* 
q^Hipg  tp  tbemn-espeoially  as  the  other  defenditnt,  Sarah, 
l^.np.  property,  after  the  death  of  Allen,  but  the  olfiime 
before  mentioned,  which  she  had  disposed  of  as  aforesi^id. 
Qn.t)ie  motion  of  the  defendftnt,  Smithermap,  founded 
on.buiiin^iwWf  the  injunction,, wh.icli  was  granted  oo  the 
biUf.wM.di^y^d^.  wdl  tbe  l^iU  dismiseed^wiMi  eoet# ;  nfoA 
i^.pUioUff4  ai^pftfUedf 

Slrangfii  fpr  the  plaintiffs. 

l^a  Qftiioeel  for:  thp  defeiadiMitB« 

RpfTOT*  C.  J.  That  part  of  the  deonse^. wbioh  dismieew 
tbn  bill.  WM  prolt^ly  ioimted.  by.  mere  iiMMlverlaMe»  i^ 
U  is jBp.obylamly/  enroneem..  Qn  a. motwm.tQjdlMrimoii 
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inJQnction»  there  may  be  an  order  for  the  dissoIatioD,  or 
for  its  continaance  to  the  hearing.  Bat  the  bill  cannot  be 
dismissed  before  the  hearing ;  for  that  is  the  ultimate  dis* 
position  of  the  cause,  after  the  parties  have  taken  issae 
by  a  replication  and  taken  their  proofs  upon  the  issues* 
and  a  hearing  had  thereon  upon  the  merits.  It  is  con- 
trary to  the  course  of  the  Court,  and  aUo  unjust  to  the 
parties*  to  dispose  of  the  bill  at  an  earlier  stage ;  for  here, 
for  example,  the  plaintiffs  ought  to  have  had  liberty  to  re* 
ply  to  the  answer,  and  establish  by  evidence,  if  they  could* 
the  agreement,  alleged  on  one  side  and  denied  on  the  other* 
that  the  widow's  purchases  and  her  distributive  share 
should  extinguish  each  other  to  the  amount  of  the  small* 
est  of  the  two.  The  decree  must*  of  course,  be  reversed 
in  that  respect. 

But  the  Court  holds,  that  it  was  also  erroneous  to  dissoive 
the  injunction.  For,  without  any  such  agreement  for 
setting  one  demand  against  the  other,  the  plaintiffs  have 
a  clear  equity,  and  a  right  to  the  relief  they  ask.  It  need 
not  be  considered  now,  whether  the  conveyance  of  the 
widow's  dower,  upon  the  consideration  and  under  the 
circumstances,  stated  was  not  fraudulent  against  credit 
Cars*  and  whether  this  surety  of  an  insolvent  principal 
—as  the  other  parties  concur  in  describing  Mrs.  Allen*-- 
is  not  in  a  situation  by  reason  of  the  judgment  against 
the  plaintiflfs,  to  insist  on  it  as  against  these  defendants. 
There  is  great  reason  to  consider  it  fraudulent  in  an  insoI« 
vent  woman,  against  whose  body  no  process  is  given  in 
our  law,  to  convey  all  her  visible  estate  to  a  son  in-law, 
for  the  purpose  of  securing  to  herself  an  intangible  an« 
nnity,  in  the  form  of  his  obligation  to  provide  for  her  a 
comfortable  support  as  long  as  she  lives.  That  is  espec* 
{ally  true,  w^here  the  circumstances  render  it  so  highly 
probable,  as  in  this  case  they  do,  that  the  object  of  those 
parties  was  not  merely  to  provide  for  the  mother  in  law, 
but  in  so  doing  to  throw  the  burden  of  the  debt  <m  the 
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surety,  because  they  thought  the  surety  ought  in  con* 
pcience  to  pay  it,  and  then  deprive  the  surety  of  the  means 
oFgetting  reimbursed  from  the  principal's  property.    Butt 
for  the  present  purpose,  that  transaction  may  be  deemed 
fair,  atid  still  the  plaintifTs  ought  to  be  relieved,  upon  the 
ground,  that  the  creditor  has  in  his  hands  adequate  means 
belonging  to  the  principal  to  satisfy  the  debt  or  a  great 
part  ofit,  and,  as  the  principal  is  insolvent  and  the  surety 
lias  no  other  moons  of  obtaining  indemnity,  if  he  should 
pay  the  money,  it  is  the  duty  ot  the  creditor  to  protect 
the  surety  b}*  applying  the  fund  to  the  satisfaction  of  the. 
debt,  instead  of  raising  it  from  the  surety.    First,  let  the 
case  be  considered  in  respect  to  the  sum,  in  which  the 
administrator  of  Spencer  is  indebted  lothe  widow  for  her 
distributive  share.    It  is  quite  clear,  that  if  one,  who  is 
entitled  to  a  dislibutive  ^hare.  becomes  indebted  to  the 
administrator,  the  latter  has  a  right  in  equity  to  require: 
the  next  ol  kin  to  take  his  own  debt  in  payment  of  bis 
distributive  share.     And  if  the  next  of  kin  sell  the  share, 
it  cannot  affect  the  rights  of  the  administrator ;  at  all 
events,  it  cannot,  when  such  sale  is  made  after  the  debt 
to  the  administrator  has  fallen  due  and  the  next  of  kin 
lias  also  become  insolvent.    For,  although  a  distributive 
share  may  be  assignable  in  equity,  yet  it  is  not  assignable 
like  a  negotiable  instrument,  but  the  assignee  only  cornea 
in  tbe  shoes  of  his  assignor  and  is  subject  to  all  equities 
against  the  claim.     If,  then,  the  widow  had  assigned  her 
share  to  any  third  person,  tho  adminislrator  would  still 
have  been  at  liberty  to  insist,  thnt  such  assignee  should 
take  the  widow's  boi;d  in  payment,  as  she  would  have 
been  obliged  to  do.     Having  that  security  in  his  hands, 
the  creditor  would  have   been  obliged  to  insist  on  it  for 
thefrotection  of  the  surety,  and  he  could  not  surrender 
it  to  the  prejudice  of  the  burcty  without  discharging  tbe 
latter  pro  lanio ;  for  sureties  are  entitled  to  all  tbe  securi* 
ties,  which  tbe  creditor  acquires,  and  the  latter  cannot 
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eapricibasly  nor  for  bis  own  advantage  discharge  or 
impair  them.     He  cannot  act  wilfully  to  the  prejadiceof 
the  sarety  ;  and  if  he  does,  he  is  bound  to  make  good  the 
loss  to  the  surety.    Nelson  v.  Williams,  2  Oev.  &  Bat. 
Eq.  118.     We  conceive,  thererore,  that  the  creditor  beref 
buying,  as  he  did,  with  a  knowledge  of  Mrs.  Allen's  in* 
solvency,  stands  bound  to  the  sureties  in  the  same  man* 
ner  precisely,  as  he  would  be,  if,  after  he  knew  of  her 
insolvency,  he  paid  the  distributive  share  to  her  or  to  her 
assignee  ;  for  he  could  not  have  made  such  purchase  or 
payment,  without,  m  eSect,giving  up  a  specific  security  for 
the  debt  upon  the  real  debtor's  effects,  apparently  with 
the  view  of  throwing  the  debt  on  the  surety,  as  that  would 
obviously  be  the  necessary  consequence.    For  the  same 
reasons  he  is  bound  to  apply  towards  the  dis^charge  of 
the  debt,  at  least  in  respect  to  the  surety,  the  value  of 
such  an  annuitjr  as  he  is  bound  himself  to  make  to  Mrs. 
Allen — that   is,  her  comfortable  support  for  life.    All 
these  mutual  liabilities  have  arisen  in  the  administrator's 
time,  and  they  constitute  demands,  which,  on  equitable 
principles,  ought  to  extinguish  each  other  ;  and  there  can 
be  no  doubt,  that  the  administrator  would  insist  thereont 
if  he  had  no  other  security  for  his  debt  but  the  widow's 
own  bond.     But  he  is  equally  bound  to  take  care  of  the 
suret3%  when  he  can  ;  and  if  he  wantonly  or  in  bad  faith 
refuse  to  do  so.  he  must  take  the  loss  to  himself.    There 
can  be  little  doubt,  that  the  matter  would  have  been 
readily  adjusted  if  Allen  had  lived  ;  and  the  course  of  the 
defendants,  since  his  death,  has  obviously  been  adopted 
as  a  device  to  avoid  what  they  considered  the  hardship  of 
Allen's  getting  the  slaves  purchased  by  his  wife  and  at 
the  same  time  leaving  her  to  pay  the  price  of  them.    In. 
deed,  nearly  as  much  is  stated  in  the  answer,  which  insists 
that  in  equity  and  conscience  the  debt  thereby  became 
Allen's  own.    But  that  notion  is  entirely  unfounded ;  for* 
at  law,  the  negroes  belonged  to  the  husband  by  his  redu- 
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oing  them  to  possession,  Mobile  the  price  remained  the  price 
of  the  wife  as  principal  in  the  bond  and  her  husband  as 
her  surety  only ;  and  there  is  no  equity  between  those 
two  parties,  which  will  enable  this  Court  to  vary  their 
respective  rights,  as  fixed  by  the  law. 

Upon  the  whole,  then,  the  Court  holdst  that  the  plaintiffs 
are  entitled,  at  least,  to  have  the  distributive  share  of 
Mrs.  Allen  in  the  estate  of  Spencer  applied  in  their 
exoneration,  and  also  the  value  of  the  dower  land,  or, 
leather,  of  such  part  of  the  annuity  to  the  widow  as  the 
land  would  purchase-;  and,  therefore,  that  the  order  dis« 
solving  the  injunction  was  erroneous  and  must  be  reversed 
with  costs.  It  is  true,  it  docs  not  appear,  that  the  debt 
will  be  thereby  satisfied.  But,  on  the  other  hand,  it  does 
BOt  appear,  that  it  wlU  not  be ;  and  it  is  the  fault  of  the 
defendants  not  to  have  stated  the  accounts  so  as  to  show 
the  amount  of  the  distributive  share.  Those  matters 
'Can  now  appear  only  by  an  enquiry;  and  therefore  the 
injunction  ought  to  stand  to  the  hearing ;  when  an  en- 
quiry can  be  directed. 

Ffift  CujuAM.  Decree  accordingly. 
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BRITTAIN  HART  vfc  JAM6S   C.  ROFfiR  f  AC^ 

The  maxim,  **ignorantia  legU  neminem  excmat^  ig  foaiided  vponth*  prt* 

■nmptioD  that  every  oDe»  competent  to  aot  for  himself,  knows  the  law  ; 

hot  the  presnmptioa  tb«t  be  imows  it  is  not  ooaeliiaive»  hot  may  be  n* 

batted. 
Thefefore,  when  a  plaintiff  alleges  in  hb  bill»  that  he  was  ignerant  of  iho 

lawi  and  the  defendant  demara»  it  seems  that  the  latter  oannot  take  ad* 

Tantage  of  the  maxim. 
Where  a  plaintiff  alleges  an  important  equity,  be  is  at  liberty  to  add  asmifl' 

item,  Dot  by  itself  within  the  jnrisdiotioD  of  the  Coart»  when  it  isoouMsM 

with  and  tends  to  elooidate  the  main  sabject. 
Where  a  eaose  is  removed  to  thb  Court  upon   BUI  and  demurrei^  on  ever^ 

ruling  the  demurrer,  the  cause  will  be  remanded  to  tbeCeurti  from  whieh 

it  eame,  for  further  proceedings. 

Caose  removed  from  the  Court  of  Equity  of  Richmoad 
Couoty  at  the  Pall  Term  1849. 

James  Roper  died  in  the  year  1833»  leaving  a  wiMv 
vrhich  was  admitted  to  probate  at  July  term  1833  of  the 
County  Court  of  Richmond.  Tbe  testator  left  no  children 
surviving  him,  but  left  a  widow  and  two  grand-ohildreot 
James  C.  Roper,  one  of  the  defendants*  and  Sarab^  the 
wife  of  the  other  defendant.  By  tbe  will»  tbe  testatw 
gave  to  bis  widow  a  negro  girl»  named  Lucy,  and  some 
other  personal  property,  *Ho  her  and  her  heirs  forever  " 
and**lent  to  her  for  and  ddring  her  natural  life  and  unJoto- 
hoodr  a  tract  of  land,  and  two  negro  men,  Robert  and 
£iias»  and  some  personal  property.  The  rest  ol  the  ea» 
tate  both  real  and  personal  was  given  to  his  two  grand* 
children. 

At  tbe  said  term  of  the  Coonty  Court  tbe  widaw  ester* 
ed  her  dissent ;  and  the  jury,  appointed  according  to  the 
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provisions  of  the  Act  of  Assembly,  allotted  to  her,  in  ad- 
dition to  the  property  willed,  to  make  up  her  share  of  the 
personal  estate,  the  absolute  estate  in  the  negroes  Robert 
and  Elias  ;  also,  a  negro  girl  Nancy  and  two  other  small 
negroes,  besides  other  personal  property.  This  report  was 
oonfirmed,  and  the  widow,  accordingly,  took  the  negroes 
into  her  possession,  and  retained  them  until  her  marriage, 
with  the  exception  of  Robert,  whom  she  sold. 

In  November  1817  the  plaintiff  niarrried  the  widow. 
Id  January  1849  she  died,  leaving  the  plaintiffin  posaes- 
sion  of  the  land,  which  had  been  assigned  to  her  as  dower* 
and  the  negroes  and  other  personal  property. 

The  bill  then  alleges,  that  the  plaintiffis  illiterate,  not 
able  to  read,  ignorant  of  law  and  legal  proceedings : 
that  "he  was  entirely  ignorant  of  the  rights,  whioh  he  had 
acquired  by  his  marriage,  and  also  of  the  rights,  which 
his  wife  had  acquired  by  her  dissent,  and  of  the  extent  of 
the  interest  and  title,  which  she  had  acquired  to  said  pro- 
perty, and  to  which  he  had  succeeded  by  his  marriage  : 
that  a  few  days  after  the  death  ol  his  wife, the  defendants 
claimed,  or  pretended  to  claim,  under  the  will  of  James 
Roper,  an  interest  in  all  the  estate  and  property  of  bis 
wife,  at  the  time  of  his  marriage  ;"  and,  particularly,  that 
they  were  entitled  to  two  negroes,  Elias  and  Robert,  and 
the  rent  of  the  land  for  the  years  1848  and  1849,  and  in- 
sisted,  that  the  plainliflT  should  surrender  the  two  negroes, 
and  pay  rent  for  the  dower  land  ;  and^nally,  ''your  orator, 
being  ignorant  of  his  rights,  did  surrender  the  negro  Elias 
and  a  negro  girl  Nancy,  in  place  of  Robert,  who  had  been 
sold,"  and  execute  a  note  for  950  as  rent  for  the  land,  and 
signed  an  instrument  of  writing,  purporting  to  be  a  re* 
linqulshment  or  release  to  the  defendants  of  all  his  claim 
to  the  two  negroes ;  *'and  at  the  same  time,  the  defendants 
gave  to  your  orator  a  paper  writing,  purporting  to  be  a 
release  or  relinquishment  of  their  claim  to  all  the  other 
property  of  his  wife." 


Ml 
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The  bill  proceeds  :  your  orator  is  advised,  **that  the  de« 
fendants  had  no  claim,  interest,  right,  or  title  to  the  said 
negroes  Elias  and  Nancy,  or  to  any  other  property  of  his 
vife  ;  and  that  no  consideration  passed  from  them  to  3'our 
orator:  and  that  said  release  is  inoperative,  delective 
and  void,  inasmach  as  there  is  no  seal  to  said  instrument 
or  writing,  no  estate  in  the  defendants  for  the  release,  (if 
it  be  one,)  to  operate  upon,  and  no  consideration,  upon 
which  said  writing  was  obtained ;  the  same  having  been 
obtained  from  your  orator  in  ignorance  of  his  rights,  ani 
by  imposition  and  fraud." 

The  bill  then  offers  to  surrender  the  release  or  paper 
writing,  given  by  the  defendants  ;  and  prays,  that  the  ne* 
groes  may  be  restored  to  thp  plaintiff,  the  release  or  p»* 
per  writing  signed  by  htm  cancelled,  and  his  note  of  HSO 
credited  with  925,  the  rent  for  1848. 

The  defendants  filed  a  domurrer. 

No  counsel  for  the  plaintiff. 

Strange^  for  the  defendants,  submitted  the  following: 

A  voluntary  deod  will  not  be  set  aside.  Whitens  lead' 
ing  cases,  213.     Velliers  v.  Benmont,  1  Ven.  101. 

Mistake  of  law  not  remediable — Story's  Eq,  Jur.  IIU 
U.  S.  Bank  v.  Daniel,  12  Peter's  R.  55.  Corperill  v  Che- 
lenely,  1  Russ.  &  Mylne,  417.  Marshall  v.  Collett^  1 
Young  &  Collyer  Eq  R.  238. 

r£ARsoN,  J.  The  first  ground  taken  is,  that,  by  the 
plaintiff's  own  showing,  the  acts  were  done  by  him  with 
a  full  knowledge  of  all  the  facts  ;  and  the  whole  ground 
for  relief  is,  that  he  acted  in  ignorance  of  the  law. 

Admitting  the  bill  to  be  liable  to  this  objection,  it  may 
be  gravely  questioned,  whether  advantage  can  be  taken 
of  it  by  demurrer.  The  maxim,  **ignorantia  legis"  ^.,  is 
founded  upon  the  presumption,  that  every  one,  competent 
to  act  for  himself,  knows  the  law.    It  is  necessary  fop-the 


352  SUPIIEME  COURT. 


Hart  o.   Ropur. 


Courts,  whether  in  reference  to  civil  or  criminal  matterSt^ 
to  act  upon  this  presumption,  however  wide  of  the  mark 
it  may  be  in  many  cases;  for,  in  the  language  of  Lord 
Hi^LENBOROUoH,  '*otherwise  there  is  no  saying*  to  what  ex* 
tent  the  excuse  of  ignorance  might  not  be  carried  ;^  anci 
there  would  be  much  embarrassing  Ikigation,  and  no 
small  danger  of  injustice  from  the  nature  and  difficulty  of 
the  proper  proofs.     1  Slorj/s  Eq.  123. 

But  while  on  the  one  hand,  whether  a  party  knows  the 
law,  is  not  left  as  an  open  question  for  enquiry,  as  it  isr 
whether  he  knows  of  the  existence  of  a  fuct ;  on  the  other* 
the  presumption  that  be  knows  it  is  not  conclusive,  but 
nay  be  rebutted.  For  instance,  if  there  be  an  intenttor» 
to  pass  a  freehold  estate,  and  the  vendee  accepts  a  deed 
of  feoffment,  without  livery,  he  will  be  relieved  upon  the 
ground,  that  he  was  under  a  mistake  as  to  the  law  ;  for». 
the  intention  being  clear»  tlio  failure  to  cflfeet  it  makes 
the  mistake  manifest,  and  rebuts  the  presumption.  So,  in 
the  case  of  McKay  v.  Simpson,  decided  at  this  term,  re* 
lief  was  given,  because  of  a  mistake  of  law,  as  to  the 
farm  of  a  transfer  of  Bank  stock.  It  is  different,  however*, 
when  the  intention  is  carried  into  effect,  because,  in  such 
eases,  there  is  nothing  to  rebut  the-  presumption,  and  the 
ignorance  of  the  party  can  only  be  shown  by  going  into 
pioof.  which  is  not  admissible. 

As  this  presumption  is  not  conclusive,  it  would  seeRi> 
to  follow,  that,  if  a  defendant,  by  demurring,  admits  that 
the  plaintiflr  was  ignorant  of  the  law,  the  Court  must 
act  upon  the  admission,  and  it  may  be,,  that  suck  woaUl 
also  be  the  case,  when  (he  answer  makes  the  admission, 
80  as  to  dispense  with  the  necessity  of  any  proof  to  rebut 
the  presumption.  That  it  is  so  in  the  case  of  a  demurrer* 
is  strongly  sustained  by  the  fact,  that  the  learned  and 
diligent  counsel  for  the  defendant  has  not  been  able  to 
cite  any  case,  in  which  the  objection  was  taken  by  de« 
murrer. 
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We  put  our  decision  upon  the  ground,  that  the  bill  is 
not  liable  to  the  objection  ;  for,  it  does  not  appear,  that 
the  plaintiff  had  a  full  knowledge  of  all  the  facts.  A  fair 
construction  of  the  bill  leads  to  the  conclusion,  that  the 
plaintiffwas^'ignorantof  the  extent  of  the  'interest  and 
title,  which  his  wife  had  acquired,  and  to  which  he  had 
sacceeded  by  the  marriage,"  in  consequence  of  his  igno« 
ranee  of  the  facts,  as  well  as  of  the  law,  upon  which  his 
title  was  founded. 

The  bill  is  hastily  drawn.    A  confusion  of  ideas  is  in* 

troduced  by  the  use  of  generalities,  and  sweeping  expres* 

fiions,  than  which  nothing  is  more  calculated  to  destory 

certainty,  so  much  to  bo  desired  in  all  judicial  proceedings. 

It  does  appear,  however,  that  fourteen  years  intervened 

between  the  dissent  and  the  marriage  ;  that  during  the 

life  of  his  wife,  the  title  of  the  plaintiff  was  not  called  in 

question ;  that  she  died  a  little  over  a  year  after  the 

marriage ;  and  that,  in  a  few  days  after  her  death,  the 

defendants  "claimed  under  the  will  an  interest  in  all  the 

estate  andproperty  of  his  wife  at  the  time  of  the  marriage, 

and,  particularly,  that  they  were  entitled  to  the  two  ne« 

groes,  Elias  and  Robert,  and  the  rent  of  land  from  the 

time  of  the  marriage. 

It  is  certain  the  parties  knew  the  contents  of  the  will. 
By  it  the  land  and  the  two  negroes  Elias  and  Robert  were 
''/ent"  to  the  widow  for  her  life  or  widowhood.  Elias  is 
Aurrendered  ;  Nancy  is  substituted  for  Robert,  who  had 
been  sold ;  and  rent  is  exacted  from  the  marriage^  not 
the  death  of  the  widow. 

It  is  almost  as  certain,  that  the  contents  of  die  report  of 
the  Jury  were  not  known  to  the  plaintiff,  and  possibly 
not  to  the  defendants.  In  the  absence  of  any  admission, 
that  the  plaintiff  knew  the  contents  of  the  report,  his  being 
igmorant  of  the  extent  of  his  title  must  be  ascribed  to  his 
want  of  information  as  to  this  fact,  rather  than  to  sap- 
pose  he  was  so  stupid,  as  not  to  know  the  diff&reaoe 
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between  an  estate  for  the  life  or  widowhood  of  his  wife, 
and  the  absolute  estate.  Bat  if  it  Is  to  be  ascribed  to  both 
causes,  this  ground  of  demurrer  fails. 

The  next  ground  is«  that  by  the  plaintiflTs  own  showingt' 
the  instrument  signed  by  the  defendants,  purporting  to 
pass  their  interest  in  the  rest  of  the  property  to  the  plain*, 
tiff,  is  void  for  want  of  a  seal,  and  that  no  consideration 
passed  to  make  the  transfer  of  the  two  slaves  by  the 
plaintiff  to  the  defendants  valid,  as  the  instrument,  signed 
by  him,  was  not  under  seal,  and,  therefore,  the  plaintiff 
bad  a  clear  remedy  at  law. 

Thisohjection  is  based  upon  a  misapprehension  of  the 
plaintiff's  allegation.  There  is  no  allegation  of  SigifU 
which  would  not  be  valid  without  a  deed  The  allega- 
tion is,  that  the  transaction  was  made  to  assume  the  form 
of  a  sale  and  delivery  of  the  two  slaves  for  a  pretended 
consideration  ;  whereas,  in  fact,  there  was  no  considera- 
tion, and  the  pretence  of  one  was  the  means  used  to  effect 
the  fraud  and  induce  the  plaintiff  to  deliver  up  his  proper-^ 
ty*  This  Court  has  concurrent  jurisdiction  in  matters  of 
fraud  :  and  it  would  he  a  disgrace  to  any  Court,  having, 
jurisdiction,  to  decline  to  exercise  it,  because  the  fraud 
is  so  palpable  and  gross,  that,  possibly,  redress  might  be 
had  in  some  other  Court. 

The  third  ground  is,  that  the  fifty  dollar  note  is  under 
the  jurisdiction  of  this  Court.  That  is  true,  but,  as  the 
plaintiff  has  alleged  an  important  equity,  he  is  at  liberty 
to  add  a  small  item,  as  it  is  connected  with,  and  tends  to 
elucidate,  the  main  subject. 

The  demurrer  must  be  overruled  with  costs. 

The  opinion  and  decree  will  be  sent,  together  with  the 
other  papers,  to  the  Court  of  Equity  below,  to  which  the 
cause  is  remanded.  The  cause  was  removed  to  this 
Court  under  an  act  of  the  last  Legislature.  There  is  na. 
express  provision  as  to  what  is  to  be  done  in  a  case  like 
this.    But  it  is  a  remedial  statute,  and  by  a  liberal  eon*" 
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stractioDi  in  conneotion  with  the  other  statntest  we  infery 
that  it  was  the  intention  of  the  Legislature  to  hare  the 
cases  sent  backt  to  be  farther  prosecnted  in  the  Coort 
below. 

PiU  Curiam.  Ordered  aeeordiogly* 


WILUAM  RAY  a  AL.  w.  JOHN  RAY  «•  AU 

When  ft  bill  wm  fkM  against  twO|  one  of  w^om  pnt  in  an  anawari  to  wlileh 
Ibora  wmf  a  rtplicatloni  and  tlie  othor  filed  a  demnrrer,  tlio  caaM,  wlille  la 
that  atata,  oannot  bo  romoYod  to  thia  Coort  nndor  the  Aot  of  1848t 
clkSOl 

Cause  removed  from  the  Court  of  Equity  of  Orange 
County,  at  the  Fall  Term  1849. 

The  bill  was  filed  against  two ;  one  of  whom  put  in  an 
answer,  to  which  replication  was  taken,  and  the  other 
put  in  a  demurrer,  which  was  set  down  for  argument ; 
and  the  case  was  then  sent  to  this  Court, 

Chraham  and  Norwood^  for  the  plaintifis. 
W.  H.  Haywood^  for  the  defendants. 

RupFiK,  C«  J.  The  cause  cannot  be  entertained,  we 
think,  in  its  present  state,  but  must  be  remanded.  Until 
the  act  of  184a.  ch.  SO,  no  suit  could  be  brought  to  thia 
Court  upon  a  plea  or.  demurrer,  unless  by  appeal  i  and,  if 
the  decree  were  isterlocutory»  the  causoi  under  the  Ml9f 

Ge 
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1831,  ch.  3i,  waf  not  removed,  but  only  the  particular  . 
poiat-invplved  id  tbe  appeal,  and  oo  tbat  this  Court  cpir: 
tified  an  opiaion  to  the  Court  on  the  circuit.    LiUlejohm-. 
V.  Wtlliams^  2  Dev.  Eq.  38a     The  act  of*  1848,  however, 
allows  the  rempvjdl  of  causes,  before  a  decree,  upon  a 
plea  or'demuFrer,  when  set  down   for  argument :  with 
the  view,  no'doubt,  to  avoid  incurring  unnecessarily  a  set 
of  costs  in  each  Court,  and  also,  chiefly,  to  avoid  delay  in 
the  decision  of  a  point  of  law,  which  may  tn  limine  detciw 
mine  the  litigation.    When   those  purposes  can  be  an- 
swered   by   it.   the  provision  will  operate   beneficially 
enough.    But  it  cannot  be  supposed  the  Legislature  in- 
tended  to  apply  it  in  any  case  in  which  it  would  not  have 
those  effects,  but  others  directly  opposite.    Such  would 
be  the  consequence  of  entertaining  this  case.    It  would 
produce  delay,  without  diminishing  the  expense.    Tbe 
act  does  not,  like  that  of  1831,  authorise  the  plea  or  de« 
murrer  to  bo  brought  here,  and  in  the  mean  while  the 
cause  to  go  on  in  the  Court  below,  but  *Hbe  oause  it  to 
be  removed   into  the  Supreme  Court.''    The  Court  of 
Equity  can  do  nothing  more  in  the  case,  because  it  is 
taken  from  it  entirely.     Meither  can  this  Court  take  the' 
steips  necessary  to  prepare-  the  cctuse  fur  hearing  upon  the 
biU  ahd  answers  ;  for,  certainly,  theact  wasnotintelKhBd 
toftBfpear.tbe  important  provision  of  the  act- of  1818-, 
vrhich  withholds  fVom  this€ourt  jurisdiction  o^  suits  in' 
equity  at  issue,  until  they  shall  have  been  prepared  to  bo 
heard  here  by  being,  set  down  in  the  Court  below.    That 
would,  in  effect,  indirectly  ooafer'on  us  origf  nal  chancery 
jurisdiction,  contrary,   unquestionably,  to  the  legislative 
intentiQn*    It  is  plain,  therefore,  when  answers  or  pleas 
%^  put  in  by.  some  defendants  and  replications ^re  taken^ 
tbftt-lKe.remdval.of  the  cause  into  this  Court  for  the  av* 
gument  of*  th<^  plea  otriUmurrer.of  another  dc(endaatt  in* 
ateaa^ou  tpeefling^aeyoattse  or-'.sa^viiiuLcosUL-  wonHrnrivi 
duce  tue  c^posjte  result.    For,  before  tll^i  jodgmaat  oft 
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the  plea  or  demurrer  nothing  whatever  eoald  be  done 
any  where,  as  between  the  other  parties ;  and  after  the 
judgment  and  the  costs  incurred  in  obtaining  it,  the  cause 
would  have  to  be  remanded  for  further  proceedings  in 
the  Court  of  Equity,  beginning,  as  between  the  other  par* 
ties,  at  the  very  point  which  they  had  reached,  when  the 
cause  was  taken  from  that  Court,  a  year  previously  per- 
haps, or  more.  The  act  oaght  not  to  be  construed,  so  as 
thus  to  arrest  all  possibility  of  progress  in  the  cause,  as 
^between  those  who  put  it  at  issue  on  the  facts,  and. to 
whom  it  may  be  of  the  utmost  consequence  to  preserve 
their  proofs  by  taking  them  immediately ;  and  it  seems 
apparent,  that  the  case  within  the  mischief,  and,  we  con- 
jecture, in  the  mind  of  the  writer  of  the  act,  was  that,  in 
which  the  decision  upon  the  sufficiency  of  the  plea  or  de» 
mnrrer  would  determine  the  whole  cause;  as,  where 
there  is  but  one  defendant,  or,  if  more,  they  all  plead  or 
demur,  and  the  pleas  and  demurrers  are  all  set  down  for 
argument.  In  such  cases  as  those  only  can  the  good  ends 
be  answered,  which  the  act  was  designed  to  effect.  But, 
•in  oases  situated  like  the  present,  "the  removal"  to  this 
■Court  cannot  fail  to  produce  delay  and  in  most  cases  also 
-increase  the  costs ;  and  therefore  it  is  not  within  the  pup« 
view  of  the  act.    The  cause  must  be  remanded. 

Per  Curiam.  Ordered  accordingly. 
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^Whtrea  womaiit  jiwtbefora  mArriage,  Mcrelly  and  wiib  Ui«  inteBt  lo  de- 
ceive her  iotended  haeband,  eooTeye  away  her  property,  Heidt  that  the 
MttTeyaaee  wai  void  ae  to  him,  thoa^  the  ehndren  to  whom  it  wee  eon* 
^fsdt  wave  tbenialTee  ianoeent* 

The  aaeea of  Hani$  ▼•  jDela«Mrt3  Ira.  £%. 919,  aid  Ltgmn r.  Smmm§^3 
Ire.  Eq.  487«  cited  and  approTCd. 

Cause  removed  from  the  Court  of  Equity  of  Johnston 
.County,  at  the  Fail  Term  1849. 

Elisabeth  Bailey  was  the  widow  of  Ansttu  Baiieyt  by 
•  wlKpm  she  had  iour  ehiidren.  He  died  intestatet  and  at 
the  sale  of  his  effects*  she  purchased  two  slaves  and  other 
things  to  the  value  of  9500 or  upwards*  for  whioh  sbe  gave 
a  bond  to  the  administrator.  The  present  plaintiff  suk* 
eequently  made  a  proposal  of  marriage  to  her  which  she 
accepted^  and  it  was  agreed  between  them  that  the  mar* 
riage  should  be  celebrated  on  the  24th  of  December  1846» 
and  it  took  place  accordingly.  On  the  day  preceding  the 
marriage*  she  executed  a  deed  to  her  children  for  the  said 
slaves  and  all  her  other  property,  conveying  the  same  to 
them  immediately  and  absolutely. 

The  bill  was  filed  by  the  husband  against  the  children 
in  February  1848,  and  states  that  the  plaintiff  had  no 
knowledge,  at  the  lime  of  the  marriage,  that  the  deed  had 
been  executed,  nor  had  he  been  informed  nor  had  reason 
to  believe  at  any  time  before  the  marriage,  that  his  in- 
tended  wife  had  any  purpose  to  convey  away  her  property 
or  any  part  of  it  to  eny  person  or  for  any  use ;  and  that, 
on  the  contrary,  he  believed  she  had  noti  and  that  ha 
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woald  opon  the  ^marriage  became  entitled  to  the  slaves 
and  other  e fleets,  which  she  then  had  in  her  possession. 
The  bill  states,  that  accordingly  the  plaintiff  took  posses- 
sion of  the  property,  when  he  married,  and  used  it  as  his 
own  for  several  months  before  he  had  any  intimation  of 
the  conveyance,  so  made  by  his  wife — that  is  up  to  April 
20th  1847,  when  the  deed  was  registered.  And  the  blU 
fart  her  states,  that  the  deed  was  not  only  executed  secretly, 
but  that  in  fact  the  existence  of  it  was  purposely  concealed 
from  the  plaintifi,  and  the  writer  of  the  deed  and  the 
subscribing  witnesses  to  it  were  specially  requested  and 
ijidtteed  by  the  wife  not  to  make  it  known  to  the  plaintiff^ 
but  to  keep  it  secret  from  him.  The  prayer  is,  that  the 
deed  may  be  declared  fraudulent  and  void. 

The  answer  of  the  children  by  their  guardian  admits 
ibe  deed  and  the  marriage ;  but  it  insists  that  it  was  ex* 
ecated  without  their  knowledge  or  any  fraudulent  eoi^ 
trtvanoe  on  their  part,  and  therefore  that  they  have  a  right 
lo  hold  under  it. 

H.  W.  Miller  and  /•  H.  Bi-yan,  for  the  plaintlS*,  argued : 

1st.  A  conveyance  made  by  a  woman  during  a  treaty 
of  marriage,  in  fraud  of  the  marital  rights  of  the  intended 
husband,  will  be  set  aside  by  a  Court  of  Equit}*.  Counts 
ess  of  Stratlimore  v.  Bowes ^  1  Yes.  Jur.  22.  Logan  t« 
Simmons,  3  Ire.  Eq.  487. 

2nd.  In  this  case  there  is  proof  of  rtclual  fraud,  but 
want  of  notice  to  the  intended  husband  is  alone  sufficient 
to  avoid  the  conveyance.  Sl  Gtorge  v.  Wake^  1  My,  ic 
R.  610.  Linker  v.  Smith,  4  Wash.  224.  Tucker  v.  Ar^ 
drewSf  13  Maine  124. 

3rd.  The  conveyance  being  for  the  benefit  of  children 
by  a  former  husband  will  make  no  difierence.  The  deed 
in  the  case  of  Xo^an  v.  Simnwns,  was  to  a  child  by  a 
former  husband.     Vide  also  Terry  v.  Hopkins^  1  Hill  Oh« 
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Cm6S  I  •    Bamsay  v.  Joyee^  1  MeMol.  E.  237.    Mane$  ▼• 
.BurmU  1  Rich.  E.  404. 

O.  W.  Haywood^  for  the  defendants. 

RuivtNt  C.  J.  The  evidence  folly  sastains  the  8tatc»- 
ments  of  the  bilL  The  deed  bears  date  December  23rd 
I8469  and  is  witnessed  by  two  persons,  who  say,  that  one 
#f  them  prepared  it,  and  that,  after  execution,  it  was  left 
with  him  for  safe  keeping  for  the  children,  with  a  reqnest 
to  both  of  them  not  to  let  the  intended  hasband,  the  plain* 
:Mff»  nor  any  person  know  of  it  nntil  after  the  marriage — 
the  wife  saying,  that  she  had  worked  for  the  property  and 
wished  her  own  children  to  have  it,  and  not  to  leave  it 
under  the  control  of  her  husband,  if  she  should  marry,  as 
she  expected  to  do.  Those  witnesses  state,  that  they  were 
present  at  the  marriage  the  next  day,  and  each  of  them 
says,  he  did  not  communicate  to  the  plaintiff  the  exis* 
tence  of  the  deed.  One  of  them,  however,  states  that  he 
gave  information  of  the  circumstance  to  the  person  who 
narried  them,  and  who  was  the  administrator  of  the  wife's 
first  husband  :  and  that  person  says,  that  the  bond  for  the 
wife's  purchases  was  still  due  to  him,  and  that  he  did  not 
tell  the  plaintiff  of  the  deed,  and  that  he  had  been  sorry 
ever  since  that  he  did  not,  as  he  did  not  believe  the  plain- 
tiff knew  it,  and  he  did  not  think  it  right  that  he  should 
be  so  cheated. 

The  evidence  brings  this  case  within  the  restricted  role, 
on  which  the  Court  acted  in  Logan  v.  Simmons,  S  Ire.  Eq, 
467 ;  for  there  is  not  only  a  secret  conveyance,  but  such 
Betreey  was  expressly  designed  to  deceive  the  intended 
husband,  and  did  deceive  him  as  to  the  state  of  the  wife's 
property.  He  was  therefore,  to  use  the  language  of  the 
witness,  cheated,  and  is  entitled  to  have  the  conveyance 
pot  out  of  his  way,  which  would  have  the  effect,  if  it  stood, 
of  making  the  cheat  successful.    Since  the  decision  of 
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tkat  QASie  it  is  foaad,  that  th«  ganaral  qaestkm  has  agab»^ 
come  op  for.coDsideration  io  Eoglaad*  whether  conceiil*- 
meat  0>i  itself  would  not  render  acooTeyanee  by  a  womanr' 
peadiag  the  treaty  of  marriage,  of  all  her  property-fbr 
her  separate  use  or  for  the  benefit  of  children,  fraaduleiit ; 
and  it  is  very  obvioosi  that  the  opinion  of  YiceChaneeU  * 
lor  Wi9£AM  atrongly  inclines  to  the  affirmative.     Tbylat 
V.  PngJkt  I  Hare  608.    He  refers  to  the  rote  laid  downb^f 
Mr.  RoTBB,  which  was  quoted  In  Lotgan  v.  Simmons^  aad* 
s^ys,  he  takes  it/to  be  <sorrectly  stated*  as  the  rule  of  tha  ' 
Court  *  and  then  he  says,  that  the  several  ciroamstanoesy 
vrfaiph  have  been  sometiaies  thought  material  to  negativa 
the  imputed  fraud,  such  as  the  poverty  of  the  husband^  < 
the  want  of  a  settlement  from  him,  the  reasonable  «bar^- 
acter  of  thp  wile's  settlement  uponibe  children  of  a  fov^ 
mer  marriage,  and  the  ignoranoeof  the  husband  that  th*^ 
wife  owned  the  property,  may,  indeed,  be  material  ooa«  * 
siderations  for  the  guidance  of  the  parties,  as  to  the  maa* 
ner  in  which  tha  wife's  fortune  should  be  seftled :  but' 
that  they  should  constitute  a  reason  for  concealing  the- 
arrangement  from  the  husband,  he  professes  that  he  oaQ« 
not  comprehend,  nor  that  the  concealment  should*  be 
treated  as  immaterial.     Certainly  those  are  forcible  ez# 
pressions  and  seem  to  be  just  views.    For,  fraud  has  been 
aptly  described  to  be,  *'what  is  done  in  secret,  and  wbeii 
there  is  a  concealment  from  the  party  in  a  matter  which 
concerns  his  interest/'     Tyrrell  v.  Hope^  2  Ath.  590.    In 
this  country  there  has  been  no  case,  in  which  it  has  been 
held  or  intimated,  that  such  a  conveyance,  whereby  a 
woman  makes  herself  destitute,  or  bestows  all  upon  her* 
self  to  the  entire  exclusion   of  the   intended  husbandy 
ought,  if  concealed,  to  stand  against  bis  marital  rights 
and  just  expectations ;  but  there  are  divers  cases  to  the 
contrary  and  strongly  so.    Ramsay  v.  Joyce,  I  McMuL 
Eq.  237.  Manes  v.  Durante  2  Rich.  Bq.  404.   Tucker  v«  Am» 
drewsf  18  Shep«  124,  In  the  latter  case  it  was  held,  indeadt 
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that  though  the  husband  was  entitled  to  relief»  yet  a  sot- 
table  provision  should  be  secured  to  the  wife ;  a  doctrine 
Mrhich  for  very  sufficient  reasons  does  not  prevail  in  our 
law.  Id  this  case  there  was  an  intentional  and  practised 
concealment,  for  the  express  purpose  of  preventing  the 
intended  husband  from  a  choice  of  acting  as  he  might,  if 
lie  knew  all.  As  to  the  idea,  that  the  children  can  hold 
under  the  deed  upon  the  ground  of  their  innocence  of  any 
fraud  $  it  is  altc^csther  inadmissiUe.  Lord  Ghief*Jnstice 
WiLMOT  said  in  Bridgeman  v.  Oreen^  Wilm's  notes  61, 
that,  though  not  a  party  to  an  imposition,  whoever  re* 
ceives  any  thing  by  means  of  it  must  take  it  tainted  with 
the  imposition :  partitioning  and  cantoning  it  cot  among 
relation  and  friends  will  not  purify  the  gift,  and  protect  it 
against  the  equity  of  the  person  imposed  upon.  Let  the 
hand  receiving  it  be  ever  so  chaste,  yet,  says  be,  if  it  comes 
through  a  polluted  channel,  the  obligation  of  restitntion 
will  follow  it.  That  principle  has  been  applied  in  Harris 
Y*  Delanuhr,  3  Ire.  Eq.  219,  and  several  other  cases  in 
this  Court ;  and  it  refutes  entirely  the  argument  relied  on 
f^r  the  defendants. 

The  plaintiff  is  entitled  to  the  decree  he  asks ;  but,  of 
course,  without  costs. 

Pas  CiTBiAM.  Decree  accordingly. 
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IPPWATtD  HOONEY  AND  WIFE  vf.  JONATHAN  EVANS»  E^*m  ^. 

Abfl^a«8t  of  **eoni,  fodderrflieat  and  othtr  provitioni,  on  band/'  iaelodet 
wiaa  and  braadyt  whiob  tba  tcaialer  had  laid  in  and  providad  for  bin  awA 


A  taitator  gave  two  sUret  to  hit  wire  for  life,  and  after  her  death  to  B.  R. 
Ooa  of  the  slaves  died  and  the  other  became  pmralttie,  to  aa  to  fce  a  aonrca 
of  eonitant  ezpenoe,  and  the  legratee  In  remainder  refoted  to  accept  tba 
legaey.    Htld,  that  the  expenee  of  tbii  alava  mnit  be  defrayed  oqI  of  tba 

.   riMidne  of  the  estate  not  disposed  of. 

A  testator  devieed  as  follows :  He  gives  to  his  ezeontors  certain  lands*  a  napn^ 
ber  of  slaves,  bank  stock,  j>c.  ^in  trust  to  receive  the  rents,  issoeSi  .divi* 
dends  and  profits,  tintil  J.  M.  arrives  at  the  age  of  thirty  •five  years^  and 
to  apply  tba  same  to  the  comfortable  support  and  maintenance  of  tl«a 
•aid  J.  M.  and  family»  and  upon  bis  arrival  at  tba  age  of  tbirty-fiv» 
years,  if  bis  habits  are  good  and  regular  and  he  is  attentive  to  basioeai» 
then  in  further  truMt  to  convey  the  same  to  him  absolntely.  But  in  case 
his  habits  are  bad,  and  he  should  be  inattentive  to  business,  then  m  trutt  to 
settle  snob  property,  so  as  to  give  the  use  and  profits  of  the  same  to  the  said 
J.  M.  for  life,  with  remainder  over  to  anch  child  or  children  as  he  auy 
leave  living  at  his  death.  But  if  he  leaves  no  child,  then  remainder  ovev 
to  the  children  of  Margaret  Casey,"  &c.  J.  M.  died  before  he  arrived  al 
the  age  of  thirty- five.  Held,  that,  under  this  devise,  J.  M.  took  only  a 
life  estate,  subject  to  be  enlarged  to  an  abeolnte  estate  on  the  contingency 
mentioned^  and,  that,  on  hia  death  before  the  time  for  the  happening  of  tba 
contingency,  the  remainder  took  effect  and  the  absolute  aetata  vested  ia 
bis  children. 

Cause  removed  from  the  Court  of  Equity  of  Cumberland 
CouDty  at  the  Fall  Term  1849. 

The  case  is  fully  stated  ia  the  opinion  delivered  in  thiji 
poprt. 

.  Sltrange^  with  whom  was  FT.  Win^lowt  fyv  t}>^  Bup^t  f^ 
kiD»  submitted  the  following  authoritip9  : 

Hr 
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McGuire  cannot  take  because  his  estate  was  coadU 
tional  and  the  condition  never  was  performed.  1  Roper 
on  Legacies,  501.  Tattersall  v.  HoweU  2  Mer.  26.  Netd 
V.  Hambrey,  Free.  Ch.  172,  stated  in  Roper  496  1  Boper 
381.  Atkins  v.  Hiccocks^  1  Atk«  600.  Levisey  v.  Levisejft 
3  Russ.  287.     Carpenter  v.  Heardf  14  Pick.  440. 

-Ndr  can  the  children  take  by  implication.  Jarman  on 
Wills  465*  and  cases  cited*  2  Roper  on  Legacies  $22»  8th 
Rule  and  what  is  said  of  it*  Cook  v.  Devendes,  9  Yes.  205. 
Lett  V.  Randall,  10  Sim.  1 12.    2  Roper  327. 

Winston,  J.  H.  Bryan,  Dobbin  and  W.  B.  Wright,  for 
the  children  of  J.  R.  McGuire. 

PfiARSON,  J.  The  bill  and  cross  bill  are  filed  to  obtaia 
a  construction  of  certain  clauses  in  the  will  of  John  Kellj, 
and  for  an  account.  1st.  (Item  IGth.)  **I  give  and  be- 
queath to  my  dear  wife  absolutely*  all  the  corn,  fodder, 
meat,  and  other  provisions  on  hand  at  my  death."  At  the 
death  of  the  trstator,  there  was  a  small  quantity  of  wiae 
and  brand}'  in  his  cellar :  he  was  not  a  dealer  in  wine 
and  spirituous  liquors.  The  wine  and  brandy  had  been 
^  laid  in^  and  '^provided^  for  use,  and  clearly  belonged  to 
the  widow  under  the  word  **provisionsJ^  2  Williams  on 
Executors  753. 

2nd.  The  testator  gives  to  his  wife,  the  slaves  Billy  and 
Libby,  during  her  life,  and  at  her  death  the  slaves  are 
given  to  the  executor^  Mr.  Evans,  'in  trust  for  the  use 
and  benefit  of  Benjamin  Rush.^  The  executor  assented 
to  the  legacy  and  delivered  the  two  slaves  to  Mrs.  Kelly, 
to  bold  during  her  life*  Bill  afterwards  died  and  Tibby 
was  stricken  with  palsy ;  she  is  old  ;  there  Is  no  longer 
hope  of  her  recovery  ;  and  she  is  now  and  will  be  for  the 
rest  of  her  life  a  charge.  Mrs.  Kelly  is  also  dead.  It  i« 
admitted  to  be  against  the  interest  of  the  legatee,  BebjaJ 
min,  who  is  an  infant,  to  accept  of  the  legacy.  No  other 
property  is  given  to  him. 
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The  support  of  Tibby  is  a  charge  upoQ  the  estatet  which 
must  be  borne  by  the  plaintiflTs*  who  are  entitled  to  the 
residue  as  next  of  ktn«  It  was  suggested  that  her  sup* 
port  should  be  a  charge  upon  the  legacy  to  John  McGuirCf 
under  the  words,  "all  other  slaves  not  herein  disposed  of/' 
We  da  not  think  these  words  embrace  Tibby.  She  was 
disposed  of.  The  legal  title  to  her  is  now  in  the  defen* 
dant,  Evans,  in  trust  for  Rush,  who  declines  accepting. 
It  is  therefore  the  duty  of  the  executor  and  trustee*  out  of 
such  part  of  the  estate  as  remains  in  his  hands  undisposed 
of,  to  see  that  she  is  comfortably  provided  for,  so  as  to 
prevent  her  from  being  chargeable  to  the  County. 

3rd,  The  testator  gives  to  his  nephew,  John  R.  Me* 
Guire,  his  gold  watch  and  chain  and  seal  absolutely.  He 
gives  several  tracts  of  land  to  his  wife  for  life,  and  at  her 
death,  to  his  executors,  in  trust  for  John  R.  McGQire,du« 
ring  his  life,  with  remainder  to  his  children  :  if  he  leaves 
no  child,  in  trust  for  the  children  of  Margaret  Casey,  &c« 

In  the  3rd  clause,  he  gives  to  his  executors,  certain 
lands,  a  number  of  slaves,  bank  stock,  &c.,  *'in  trust,  to 
receive  the  rents,  issues,  dividends  and  profits,  until  John 
R.  McGuire  arrives  at  the  age  of  thirty*five  years,  and  to 
apply  the  same  to  the  comfortable  support  and  mainten* 
ance  of  the  said  John  R.  McGuire  and  family,  and  upon 
his  arrival  at  the  age  of  thirty  five  years,  if  his  habits  are 
good  and  regular  and  he  is  attentive  to  business,  then  in 
further  trust  to  convey  the  same  to  him  absolutely.  But 
in  case  his  habits  are  bad,  and  he  should  be  inattentive 
to  business,  then  in  trust  to  settle  such  property,  so  as  to 
give  the  use  and  profits  of  the  same  to  the  said  John  R. 
McGuire  for  life,  with  remainder  over  to  such  child  or 
children  as  he  may  leave  living  at  his  death.  But  if  he 
leaves  no  child,  then  remainder  over  to  the  children  of 
Margaret  Casey,''  &c. 

John  R.  McGuire  died  before  he  arrived  at  the  age  of 
thirty  five  years,  leaving  two  infant  children. 


1 
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The  plaintiffs  in  the  original  bill,  who  are  the  next  of 
tin  of  John  Kelly,  insist,  that  as  McGuire  died  before  be 
arrived  at  the  age  of  thirty  five  years,  the  limitation  over 
did  not  take  effect,  and  the  property,  being  thus  left  ondis* 
posed  of,  belongs  to  them. 

The  executor  of  John  R.  McGuire,  who  is  the  plaintiff 
in  the  cross  bill,  insists,  that  the  absolute  estate  vested  in 
him,  subject  to  be  divested,  if  he  arrived  at  the  age  of 
thirty  five  years  and  was  then  not  of  good  habits,  which 
event,  being  made  impossible  by  his  death,  leaves  the  ab* 
liolute  property  in  his  personal  representatives.  It  is  in** 
sisted  for  the  infant  children,  that  a  life  estate  was  given 
to  their  father,  to  be  enlarged  to  an  absolute  estate,  upon 
Bis  arriving  at  the  age  of  thirty-five,  provided,  he  was  of 
good  habits,  and  otherwise  to  stand  as  a  life  estate,  with 
a  remainder  to  them  :  and  as  he  died  before  arriving  at 
that  age,  his  estate  was  not  enlarged,  and  the  remainder 
took  effect.  It  seems  to  us  extremely  clear,  that  the  coc^ 
iStruction  contended  for  in  behalf  of  the  children,  is  the 
true  one :  and  does  not  need  argument  or  authority  to 
liustain  it. 

The  property  was  certainly  disposed  of;  McGuire  wad 
to  have  a  life  estate,  at  all  events,  which  was  to  become 
Absolute,  upon  a  contingency  :  and  in  the  event  it  did  not 
become  absolute,  there  is  a  limitatioD  over  at  his  death 
16  bis  children.  So  solicitous  was  the  testator  not  to 
Stave  it  undisposed  of,  that  he  makes  a  second  limitation 
ever,  to  the  children  of  Mrs.  Casey,  if  McGuire  died  with* 
<Mlt  children.  The  fallacy  of  the  very  ingenious  argu« 
ment  made  for  the  next  of  kin  consists,  in  assuming  that 
the  limitation  over  was  made  to  depend  upon  the  event 
of  McGuire's  attaining  the  age  of  thirty- five  and  being 
Ihen  of  bad  habits ;  whereas,  the  limitation  over,  was  to 
take  effect  at  his  death  and  depended  upon  the  event  of 
KiB  life  estate  not  being  enlarged  to  an  absolute  estalOf 
in  the  manner  provided  for ;  so  tbat»  his  attaining  the  ago 
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6f  tbirty^Svd  and  Imving  certain  habits,  does  not  bdardt«^ 
rectly  upon  the  limitation  over,  as  bein^  nedessarij  to  call 
k  into  existence :  and  coald  only  affect  it  indirectly,  by 
enlarging  the  first  estate  and  absorbing  the  whole,  thuW 
leaving  nothing  to  be  limited  over.  The  intention  ob^ 
Viously  is,  that  unless  McGuiro  took  th«  absolute  estate, 
ft  should  go  to  his  children,  or  to  the  children  of  Mra. 
Casey. 

It  IS  equally  clear,  that  McGuire  did  not  lake  the  ab* 
Mlute  eistate,  subject  to  be  defeated  by  a  condition  subset 
qoent.  He  took  an  estate  for  life,  subject  to  be  enlarged 
by  a  condition  precedent,  which  has  not  happened  Tl  e 
will  expressly  provides,  that  the  executor  shall  convey  to 
him  the  absolute  estate  upon  a  contingency  :  this  is  not 
consistent  with  the  idea  that  he  had  it  before.  The  pro* 
visions  made  for  the  Ttvorite  of  the  testator,  are  ofthrre 
kinds.  The  watch,  &c.,  he  takes  absolutely,  certain  land 
he  takes  for  liFo,  with  remainder  to  his  children.  The 
propert}%  contained  in  the  clause  now  under considera* 
tion,  he  takes  for  life,  with  remainder  to  his  children,  but 
with  a  chance  that  he  may  take  absolutely. 

We  have  examined  the  cases,  cited  in  the  argument, 
and  see  nothing  in  them  to  support  the  idea,  that  in  this 
case  the  absolute  estate,  as  distinguished  from  a  life  es* 
tate,  vested  in  the  first  taker,  subject  to  be  defeated  by  a 
contingency.  The  cases  carry  the  doctrine  of  allowing 
the  estate  of  the  first  taker  to  be  a  vested  one  to  a  great 
extent,  in  order  to  give  the  profits  to  the  first  taker  and  thus 
pireventan  accumulation,  and  make  some  provision  for 
bim,  until  it  be  ascertained  whether  the  contingency  will 
happen  or  not.  Here,  then,  is  an  express  provision,  that 
the  ill*8t  taker  shall  have  the  profits,  and  it  is  admitted 
that  his  estate  is  a  vested  one,  (but  is  it  vested  absolutely, 
dr  for  life  onl}%  is  the  question  ?)  So  the  case«3  cited  are 
Ifot  in  point.  And  the  fact,  that  such  provision  is  made, 
ftimishes  an  argument  against  the  position,  that  the  ee* 
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tote  vested  in  the  first  taker  was  an  absolute  one*  for  if 
so*  why  make  the  provision  7 

There  mast  be  a  reference  to  state  the  acoount.  And 
it  mast  be  declared  to  be  the  opinion  of  this  Court,  that 
the  wine  and  brandy. belonged  to  Mrs*  Kelly,  and  the  dc* 
fendant,  Evans,  is  not  to  account  for  it :  that  the  slave 
Tibby  is  a  proper  charge  upon  the  fund  remaining  in  the 
hands  of  the  executor  undisposed  of:  and  that  the  "land, 
slaves,  bank  stock,**  &c.,  contained  in  the  Srd  clause  of 
the  will,  belong  to  the  two  infant  children  of  John  R.  Mc« 
Guire. 

FsR  CuBiAM.  Decree  accordingly. 


DOLLY  ALSTON  j>  AU  v$.  JAMES  W.  BATCHELOR  k,  AL. 

A  legatee  eanoot  pay  off  the  debts  of  the  testator  and  then  file  a  bill  Against 
the  ezeeator  for  re-payment* 

Cause  removed  from  the  Court  of  Equity  of  Halifax 
County  at  the  Fall  Term  1840. 

John  Alston  died  in  1843,  leaving  a  last  will ;  and,  the 
executors  named  having  renounced,  the  defendant  Bat- 
obelor  was  appointed  administrator,  with  the  will  annex* 
ed.  The  will  contains  this  clause,  **I  give  and  bequeath 
lo  my  beloved  wife  Dolly  Alston,  after  paying  my  just 
debts*  all  of  my  property,  real,  personal,  and  perishable, 
to  be  hers  in  fee  simple,  so  that  she  can  have  the  right  of 
giving  it  to  our  six  children  (naming  them)  .as  she  may 
think  best.''    The  estate  was  a  good  deal  in  debt,  and  the 
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plaintiflT  Dolly,  believing,  as  she  alleges,  that  she  was 
entitled  to  the  beneficial  interest  In  the  whole  of  the  sar* 
plus,  and  with  a  view  to  prevent  a  sale  of  the  negroesi 
took  Qp  a  note,  which  one  Harvey  held  against  the  testae 
tor  for  0400,  by  substitating  her  own  note,  with  the  other^ 
two  plaintiffs  as  her  sureties.  Harvey  afterwards  com- 
pelled her  and  her  sureties  to  pay  the  amount  of  the  note ; 
and  the  prayer  of  the  bill  is  that  the  defendant  Batchelor 
may  be  decreed,  out  of  the  assets  in  his  hands,  to  refund 
to  them  the  amount  so  paid.  There  is  no  allegation,  that 
she  substituted  her  note  for  the  note  held  by  Harvey,  at 
the  instance  of  the  defendant  Batchelor*  The  bill  was 
afterwards  amended  by  making  the  six  children  of  the 
testator  parties  defendants ;  and  the  plaintifis  by  their 
amended  bill  insist,  that,  whether  the  surplus,  by  a  proper 
eonstruction  of  the  will,  is  to  be  paid  over  to  the  said  Dol* 
ly  for  her  own  use,  or  in  trust  for  her  children,  the  plain- 
tiffs  are  entitled  to  have  the  amounts,  paid  by  them  to 
Harvey,  repaid  to  them  by  the  said  Batchelor  out  of  the 
assets  in  his  bands. 

The  defendant  Batchelor  admits,  that  the  testator  owed 
the  debt  to  Harvey,  which  has  been  paid  by  the  plaintiffs; 
but  he  says,  they  acted  officiously  and  not  only  without 
bis  consent,  but  against  his  advice,  and  he  denies  their 
right  to  call  upon  him  for  the  sum,  so  paid  by  them.  He 
further  insists,  that  after  his  appointment  as  administra- 
tor with  the  will  annexed,  he  duly  advertised  for  all 
creditors  to  present  their  claims  for  payment,  and  that 
the  debt,  which  the  plaintiffs  seek  to  recover,  is  barred 
by  the  statute  of  limitations*  The  other  defendants,  who 
are  the  children  of  the  testator,  insist,  that  the  payment 
of  the  debt  to  Harvey  by  the  said  Dolly  and  her  sureties 
and  the  substitution  of  the  note,  were  made  without  their 
knowledge,  privity  or  consent,  and  they  refuse  to  giver 
their  consent,  that  the  amount  shall  be  repaid  by  the  ftd- 
ministratcv. 


m  supftBMB  oonirr. 
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Before  (lie  prefent  biU  wan  filed,  Ihe  plaintiff  D^lly  bM 
filed  a  bill  agaipst  the  deCeodant  Batiehelor  fer  an  ao^ 
cmmt^  Th^t  bill  18  still  pending,  nnd  tbere  is  a  de.cn9i? 
fpr  an  aecoantt  for  whiph  ff^eapii  tbe  d^rendant  Batebelof 
objects  to  a  decree  for  an  .aeconnt  ia  tbe  preset  bill. 

Braggi  for  the  plaintifTs. 

B.  F.  Moore,  for  the  defendants. 

Peassoh«  L  It  18  conceded,  that  the  plaintiff  Dolly  19 
entitled  to  whatever  suplus  may  remain  in  tho  hands  of 
the  administrator,  and  for  that  she  will  have  a  decree  in 
the  bill  filed  by  her  for  an  accoant,  which  is  still  pending. 
Whether,  after  it  is  received  by  her,  she  will  hold  it  iojc 
her  own  use,  or  in  trust  to  divide  it  among  the  six  chiU* 
dren  of  the  testator,  will  be  a  very  interesting  question  ; 
but  It  Is  one,  about  which  we  do  not  feel  at  liberty  io 
this  .case  to  express  an  opinion.  It  is  a  question  between 
the  p^aintiff  Dolly  and  the  defendants,  her  children  ;  witb 
which  the  other  plaintiffs  in  this  case  and  the  defendant 
Batchelor  have  no  concern,  and  the  present  bill  was  not 
^led  with  a  view  or  in  a  manner  to  present  it  for  our 
decision. 

The  plaintiffs  are  not  entitled  to  the  relief  sought  for 
by  this  bill.  There  is  no  authority  to  sustain  the  position* 
that  a  legatee  may  pay  off  the  debts  of  the  testator,  and 
then  file  a  bill  for  repayment.  It  is  the  duty  of  the  exe* 
cntor  or  administrator  to  pay  debts ;  and  if  a  legatee  was 
alloA^ed  to  interfere,  it  would  be  inconvenent  and  derangQ 
the  clear  course  of  administration.  In  this  case,  the  ad- 
ministrator  stftnds  upon  his  rights  ;  and  the  plaintiffs  are 
without  remedy,  both  upon  the  ground,  that  they  officious* 
ly  intermeddled  witb  a  matter,  about  which  they  had  no 
eoncern,  find  upon  the  ^rqund,  that  the  debt,  to  which 
they  seek  to  be  substituted^  is  barred  by  the  statute  of 
Hmitafions. 

Pbr  Curiam.  Bill  dismissed  with.ll9lllh    . 


DEGBMBISft  TER»f,  1M9.  3W 


THOMAS  HORNER  p».  TIMOTHY  bUNVAOHif. 

Where  th«re  hai  h^ttk  a  tdit  btlweea  {wriiaa,  «1i  Beotfnnt  Ufesb  dbtftf  d(i«^'* 
tiMraoli,  neiiher  pftrtj,  while  the  decree  reoiMQe  ia  foroe,  eui  bring  a  fljeir 
•nit  for  the  parpoee  of  recoTeriog  iteme,  which  ii  it  alleged  were  omitted  ia 
tli^  former  accoant. 

Cause  removed  from  the  Court  of  Equity  of  Oraiigo 
County,  at  the  Fall  Term  184G. 

In  the  year  1811,  the  plaintiff  purchased  of  the  defea* 
dant  a  tract  of  land  at  a  stipulated  price,  part  of  wbiok 
was  paid  at  the  time  and  the  balance  secured  by  two 
bonds  payable  in  one  and  two  years.  No  title  was  made, 
but  a  bond  binding  the  defendant  to  make  one.  In  1839 
the  defendant  brought  an  ejectment  against  the  plaintiff 
to  turn  him  out  of  the  possession  of  the  land,  when  Horner 
filed  a  bill  in  equity  against  the  defendant,  in  which  h« 
prayed  for  an  injunction  to  restrain  him  from  taking  oiit 
a  <writ  of  possession  and  to  compel  him  to  convey^  alleg* 
iiig:that  all  the  money  due  for  the  land  had  been  paid« 
In  his  auswer  the  defendant  denied  the  payment  of  the' 
money.  Whereupon  the  injunction  previously  granted* 
was  dissolved  and  the  defendant  let  into  possession.  The 
cause  being  subsequently  set  for  hearing,  after  replica* 
tien«  waff  transferred  to  the  Supreme  Court,  where,  upoA. 
the  bearingi^there  war  a  decree  for  an  accouat  The  aoh^ 
eonnt'was  taken  by  the  Master,  whose  report  Wttsd«j^#« 
eenfirraed  and  a^final'decree  rendered.  The  plaintiff  re*, 
gained  possession  in  1844.    In  the  master^s  aocoant  and 

It 
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report  rendered  in  the  Supreme  Court,  nothing  was  al- 
lowed for  the  rent  of  the  land  or  for  waste  committed  by 
the  defendant.  The  present  bill  was  filed  in  January  1845, 
to  have  an  account  of  the  rents  during  the  time  the  de« 
fendant  was  in  pos.session  and  also  compensation  for 
waste  committed.  In  the  original  bill  there  was  no  claim 
for  rents  and  waste,  because  at  the  time  it  was  filed, 
nothing  of  jeither  kind  was  dge.^  The  plaintiff  states, 
that,  he  did  not,  in  taking  the  account  before  the  master, 
embrace  those  subjects,  because  '*he  understood  that  he 
and  the  said  Dunnagan  were  themselves  to  have  that  mat- 
t^riirbitrated,  or  otherwise  settled,  without  further  com* 
plicating  the  existing  suit  between  them.''  The  defen* 
daut  in  his  answer  insists  upon  the  decree  rendered  in  the 
former  case,  as  a  bar  to  the  relief  sought  in  this  bill :  and 
positively  denies,  that  there  was  any  understanding  or 
agreement  between  him  and  the  plaintiff  to  settle  by  ar- 
bitration or  otherwise,  any  question  as  to  rent  or  waste, 

•  Norwood,  for  the  plaintiff. 
H*  Waddelt,  for  the  defendant. 

'  Na8»,  J.    Interest  reipuhticft  ut finis  sit  litium  is  a  maxim, 
a«  well  of  Courts  of  equity  asof  thof<e  of  law.  All  the  relief 
sought  for  by  this  bill  was  open  to  the  plaintiff  and  could 
have  been  obtained  by  him  in  the  former  proceedings.    Tt 
19  his  fault  that  he  did  not.     His  excuse  for  not  having 
brought  his  claim  for  rent  and  waste  before  the  master, 
when  the  account  was  taken,  that  '*he  understood  those 
matters  were  to  be  settled  by  the  parties  themaelves,  by 
afbttratioa  or  some  other  mode,"  is  not  supported  by  any 
OTMenee  whatever,  and  the  defendant  expressly  denies 
there  was  any  such  agreement.    The  plaintiff,  in  fact» 
does  not  aver  it,  but  simply  states,  ^he  understood  it"  to  be 
§0,    He  does  not  even  say  that  the  defendant  in  any  man-- 
^Itr^ootributed  to  such  belief.    The  decree  tn  the  first 
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case  is  a  final  one,  and,  while  it  oontinaes  in  force,  puts 
an  end  to  all  litigation  between  the  parties,  upon  the  sub'* 
ject  matter  in  dispute  in  that  case. 

Pn  GuBiAM.  Bill  dismissed  with  costs.  ' 


HARRIET  FREEMAN  4  AL.  V9,  JONES  COOK  &.  AL. 

A  waDtof|;ood  faith  or  of  proper  diligeoee  will  subject  a  truftee  to  the  1om» 
which  may  be  coaaeqaeot  upon  it. 

A  marriage  eettlement  atipolated  that  the  property  settled  should  remain  in 
the  hands  of  the  husband ;  bat  if,  in  the  opinion  of  the  irusteesb  it  thovld 
bsoome  necessary  for  any  purpose  to  take  the  properly  out  of  the  hands  of 
the  husband,  the  trustees  should  be  at  Liberty  to  do  so,  without  the  inter* 
ruption  of  the  husband.  Held,  that,  when  the  trustees  found  that  tho 
husband  was  wasting  and  disposing  of  the  property,  It  was  their  duty  to  r^* 
snroethe  possession,  if  it  could  be  done  by  proper  diligence,  and,  if  tbey 
failed  to  use  such  diligencoi  they  were  responsible  for  any  loss  that  might 
occur* 

The  advice  of  counsel  will  not  protect  a  trustee  from  the  consequences  of  a 
failure  to  discharge  his  duty  properly.  If  be  has  doubts,  he  should  apply 
to  a  Court  of  Equity,  which  will  always  give  him  directions  upon  which  bo 
may  rely  with  entire  confidence. 

When  trust  property  has  been  improperly  disposed  of,  and  is  capable  of  being 
followed  in  specie,  the  party  in  possession,  with  notice,  may  be  compelled 
to  recoovey  it.  If  it  cannot  be  followed  or  the  person  in  possession  cannot 
be  made  liable  to  the  trust,  the  trustee  will  be  decreed  to  compensate  the 
efatui  q»e  f rusf, by  payment  of  the  value  of  the  property  so  loot,  and  aiao 
to  account  for  all  rents,  hires,  interest  and  other  profits,  which  would  i^ 
might  have  been  made  from  the  property  so  lost. 

The  case  of  Seal  v.  Darden,  4  Ire.  Eq.  64,  cited  and  approved.  ' 

Cause  removed  from  the  Court  of  Equity  of  Franklin 
County,  at  June  Term  1849. 


#7*  SUPREME  COUJIT. 

Freeman  m.  Cook» 

l^arriei  GreiBn,  a  minor,  npw  the.plaiiiiiflr»  Mrs.  Free- 
jfkfifit  being  about  to  marry  William  D.Freeo^^Ay  aipar- 
riage  settlement  was  executed  by  tb^  parties,  wbereby 
the  property  of  Harriet   Green   was  conveyed  to  tbe 
de&OidantSt  upton   the   trusts   therein  expressed*     The 
property  conveyed  consisted  of  lands,  ni^groes,  money 
and  securities  for  money.     By  the  settlement,  it  is  provi- 
ded that  William  D.  Freeman,  ''is  to  have,  use,  and  en- 
joy all  and  singular  the  profits  arising  from  the  said  land, 
negroes  and  other  property,  hereby  conveyed,  during  his 
natural  life/'    And  if  he  should  die,  his  wife  surviving 
him,  then  the  property  '*to  enure  to  the  benefit  of  the  said 
Harriet  Green  and  her  children,  who  arc  then  alive,  and 
their  heirs  forever,  as  tenants  in  common.     It  is  then  pro* 
Tided,  *'and  further  it  is  the  intention  of  the  parties,  that, 
if  in  the  opinion  of  the  said  Marmaduke  Jeffries  and  Jones 
jpoolff  or  the  survivor  of  them,  ^c*,  it  shall  become  ncces^ 
wrytfor  onjf  purpose  whatever,  to  remove  the  aforesaid 
property  hereby  conveyed,  or  any  other  part  of  it,  out  of 
the  possession  of  the  said  William  D.  Freeman,  the  said 
^efiries  and  Cook  or  the  survivor  of  them.  &c.,  shall  be 
tit  liberty  to  dp  so,  wjihout  the  interruption  of  the  said 
William  D.  Freeman.'*    The   defendants  executed  the 
deed  of  settlement  and  assumed  the  trust.     The  infant 
plaintiffs  are  the  only  children  of  Mrs.  Freeman  by  her 
ji^sbaod  Mr-  Freeman  and  who  were  alive  at  his  death, 
Tvhich  occurred  in  February  1828.    Immediately  upon 
the  marriage,  the  whole  of  the  property  conveyed,  both 
real  and  personal,  was  by  William  Harrison,  the  guardian 
9f  i)i^rriet  Green,  delivered  over  to  the  husband  :  none  of 
'  it  ever  having  be^n  in  the  actual  possession  of  the  defen* 
dants  or  either  of  them.    The  money  and  other  properly 
of  that  kind,  were  wasted  by  Freeman ;  and  soon  after  he 
took  possession  of  the  slaves,  they  were  seized  by  officers, 
mnder  exeoations  against  the  haslmnd,  and  sold  to  pay 
his  debts.    They  were  purchased  by  different  persons,  and 
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Home  of  them  were  carried  out  of  the  State,  beyond  the 
JQrisdiction  of  the  Court.  All,  that  wcm*«  retained  in  the 
State,  have  been  recovered  at  law  and  are  in  the  possen- 
sion  of  the  plaintiflVt.  The  defendants  had  full  n<»tice  of 
the  sale  of  the  negroes  and  were  present  when  it  took 
place. 

The  bill  charges  a  breach  ot  trust  in  the  defendants,  in 
not  suing  William  Harrison  for  the  money  and  the  secu- 
rities for  money,  and  for  the  value  of  the  negroes  that 
were  carried  off,  and  for  not  taking  proper  steps  to  secure 
them.     It  prays  for  an  account  of  the  trust  fund* 

The  bill  is  taken  pro  confesso  against  Marmaduke  Jcf 
fries,  who  has  left  the  State  and  is  insolvent. 

Jones  Cook,  in  his  answer,  avers  that  the  property, con- 
veyed by  the  settlement,  was  all  put  into  the  possessiott 
of  William  D  Freeman,  after  the  marriage,  by  an  order 
or  decree  of  the  County  Court  of  Wake,  without  bis 
knowledge  or  consent.  As  soon  as  he  heard  it,  having 
no  confidence  in  William  U.  Freeman,  and  anxious  to  dii«- 
cbarge  his  trust,  to  the  best  of  his  ability,  he  demanded 
the  property  from  him.  He  refused  on  the  ground  that 
he  was  entitled  to  it  during  his  Hie.  He  thereupon  took 
the  advice  of  respectable  counsel,  whostated,  that,  undiY 
tbe  settlement,  the  husband,  W.  D.  Freeman,  bad  an  un*^ 
questionable  right  to  the  property  during  his  life,  and 
that  the  defendants  could  not  interfere  with  it.  And 
farther,  that  be  c/oi/^/eJ  if  the  marriage  settlement  waa 
not  void,  because  of  the  nonage  of  Mrs,  Freeman,  when 
she  executed  it;  that  the  strong  impression  on  his  mind 
was,  that,  for  that  reason,  it  was  void.  They  were 
tatihev  advised,  if  an  attempt  should  be  made  to  sell  the 
negroes,  it  would  be  their  duty  to  attend  and  make  known 
to  the  purchasers,  the  rights  of  Mrs.  Freeman  ;  so  as  to 
fix  them  with  not'ce.  All  of  which  tb<*y  did,  exhibiting 
tj^  w^itlemcat. 
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W.  H.  Haywood,  for  the  plaintiSd. 
No  counsel  for  the  d«ffcndHnt.s« 

Nash,  J.    The  first  enquiry  presented  by  the  case  is, 
have  the  defendants  been  guilty  of  a  breach  of  their  tmst. 
Justice  Story  in  the  2nd  volume  of  his  Equity  Jurispru- 
dence, p.  576,  sec.  1275,  thus  sums  up  the  duty  of  a  trua* 
tee.     He  is  to  defend  the  title  to  the  property  at  law,; 
should  any  suit  be  brought  concerning  it*  to  give  notice 
to  bis  cestui  que  trust,  to  prevent  any  waste  or  jnjury  to 
the  trust  property,  &c.,  and  must  act  in  relation  to  it  with 
good  faith  and  reasonable  diligence.    He  must  be  par- 
ticularly careful,  says  Mr.  Willis,  in  his  treatise  on  trua« 
tees,  p.  125,  to  execute  the  trust  faithfully  and  according 
to  the  intention  of  the  parties  creating  it ;  and  however 
fully  a  discretionary  power  of  management  may  be  given, 
yet  if  be  omit  doing  what  would  be  plainly  beneficial  to 
his  cestui  que  trust,  he  will  be  answerable.     A  want  of 
good  faith  or  of  proper  diligence  will  subject  a  trustee  to 
the  loss  which  may  be  consequent  upon  it.     If  the  case 
before  us  be  tried  b}*  these  principles,  the  defendants  have 
acted  negligently :  not  with  that  diligence,  which  was 
incumbent  on  them,  but  with  a  delay  amounting  nearly 
to  an  abandonment  of  the  propert}'.    Let  it  be  admitted 
that  William  D.  Freeman   was,  under  the  settlementt 
entitled  to  the  possession  of  the  property  during  his  life, 
still  as  the  legal  estate  was  in  the  defendants,  they  were 
entitled  to  take  the  property  out  of  bis  possession,  if  the 
interest  of  these  in  remainder  required  it,  or  were  bound 
to  take  steps  to  secure  it  against  his  illegal  acts.     Tidd  v. 
LiHer,  5  Mad.  429,  32,  33.     Whiffield  v.  Bennet,  2  P. 
Wii.  242.     Hill  on  trustees  384-5.     They  suffered   th« 
property  to  remain  in  the  possession  of  a  man,  who  they 
knew  to  be  an  unsafe  person,  to  have  the  management 
of  it.    They  stood  by  and  saw  it  wasted,  and  the  negroes 
sold,  tiot  by  him,,  but  for  his  debts,  a  man,  who,  if  not 
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insolvent  at  that  time,  they  knew  to  be  much  embarrassed* 
And  yet  they  took  no  steps  to   protect  or  secure  it.    But 
the  case  does  not  rest  on  general  principles.    The  parties 
provided  a  remedy  for  the  very  evil,  which  has  occurred, 
and  which  was  anticipated.    The  marriage  settlement 
provides,  that,  when  in  their  opinion,  it  should  become 
necessary,  for  any  purposes,  to  withdraw  the  property 
trom  the  possession  of  William  D.  Freeman,  they  should 
do  it.     If  they  had  a  discretionary  power  given  them,  it 
was  not  an  arbitrary  one.  to  act  as  a  shield  for  negligence, 
but  one  to  be  exercised  and  regulated  by  reason  and 
propriety,  and  only  for  the  benefit  of  those  interested. 
Hill  on  trustees,  495.    The  defendants  covenanted,  that 
they  would,  if  it  should  become  necessary,  take  the  pro* 
perty  from  William  D.  Freeman.    This  they  did  not  do, 
or  attempt  to  do  any  farther  than  to  demand  if.    They 
oagbt,  immediately  on  his  refusal,  to  have  appealed  to  a 
Court  of  Equity,  which,  upon  a  proper  case,  would  have 
compelled  him  either  to  surrender  the  property  to  the 
trustees  or  secure  its  forthcoming  at  the  termination  oC 
his  life  estate.  And  if  the  interest  of  William  D.  Freeman 
was  liable  to  be  sold  under  execution,  the  purchasers 
acquired  nothing  but  what  was  in  him;  they  stood  in  his 
shoes,  and  might  have  been  restrained  froni  carrying  the. 
slaves  oat  of  the  State*    All  thisibey  neglected  to  do. 
Nor  have  they,  as  far  as  the  answer  discloses  the  fact, 
made  the  slightest  effort  to  regain  the  possession  of  that 
I^rtion  of  the  slaves,  which  has  been  carried  away.    This 
is  clearly  crassa  negligentia* 

The  defendants  however  allege,  that  they  ought  i^qt 
to  be  made  answerable,  as  they  took  the  advice  of  counsel 
and  acted  on  it.  The  answer  states,  that  they  were  not 
ooly  advised  they  could  not  disturb  the  possession  of  ULt* 
Ereeman,  but  the  counsel  doubted,  if  the  settlement  was 
not  void,  for  th^  nonage  of  Mrs.  Freeman,  and  that  he 
VMS  disposed  to  think  it^F^^  void     It  was  vefy  iniper« 
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tAfit  to  the  defendants,  not  <»nly  to  have  gy>od' advice,  hot 
sdoli  as  Would  sustain  or  remove  the  doahts'tfavr  c^xpn^s**' 
sod  and  protect  them  in  their  action.    What  cooI'M'  tfHrtf  * 
odght  thpy  to  have  porsnedT    Their  onty  safe  eoorse'* 
wasb^have  proooredtbe  advice  of'a  Coart  of  Cbane^fy; 
which  they  had  a.  right  to  resort  to;     Willis  oit  tn^steev^ 
135,  tod'Fon.  Eq.  p.  17^.  note  c.     The  chaticfellor  is  the"' 
only  saie.  and  secure  counsellor  to  trustees.    The  cooiiset ' 
however  gave  no  advice  upon  this  point,  he  merely  sug*' 
gasbrd doubts.    Bui  if  he  had  gh^en  a  positive  opiniomf,  it' 
vrottidi not  have  protected  the  defendants:  it  would  ha^' 
baed   palpably  erroneous*    An  infant  can  enter  inldaf' 
niarriaige  contract  in  relation  to  pcisonal  property,  and- if 
ho'd^es  so  i»  bound  by  it.    Atherly  on  marriage  settle* 
itfetits'p.  40.    The  settlement  in  this  case  vTas  not  voltf. 
Thii  maxim,  that  ignorance  of'the  law  wilT  fornish  no ' 
esoose  for  a  breach  of'  duty  or  omiftbion .  to'  pi^rform  it,  ts^ 
aM*  mueb  reitpect^  by  Equity  aS'  by  the  law:     1st  Poif. 
E<|'.  B/,  Jsi  ch.,  see.  7;  note  ¥•    1st  l9tory  121,  si^c.  Snf.' 
Hfi|r«n^  tfoscees'  I49i     In  Doyle  v.  Bl&lee,  3rtd  Seb.  atotf  ^ 
Lefr.*WQf  it' wais  admitted,  that  the  defendant;  who  wfts* 
amp  execiifr»f ,  meatit  to  act  honestly,  but  had  received' 
Wi^ng  ad^Hee.    Lord'  Ri:D«niALfi  saiti,  *nhe' Court  mwHHT 
I#oeoed,.n6t^upon<the' Improper  advice,  under' Whlck  nw^ 
es^cniortitay  hhve  ai^t^d,'  but>  upon'  tbe  Mt  hto  btift  d6mK^ 
}f%ifidlir4H«-deff  adttee^h^  eould  prdeuf^,  be'^acCI'Wibffgt 
iiri4i«liis  mfsfbrttine  t  bui'pobltid  poiivy'requireB  tbat'Bt^ 
•houid  boHhc person-to  soflfi^r/''   LooMng  thM,  MdMt  Mr* 
the  acts  of  the  defendants,  we  ato' eonstrifioed^tO'ssQ^' 
ttMt  tltegrhcivv^been'guniy'of  8mrf)*nvgligenM;«s^lnlMlfit8 
td'flf^^M^Mieh'Of  tmsr  and^MibJeewull^ni'  tO'muke'good'Hiil^ 
injary'the  platnrtMli  lrave*stist«iTnCFd,  ia  conff^qu^ttM^'of^it.' 
lo^AM  ^;  Ditrdm^A^lrei  Bi|^  54;  tbe<^oorriNay;  nhMoilll> 
iie«te«rfir4Mk>aA«r  tbe^alfeivw^fiMrttiMie^yoiifft^nitnw^toA 
iihawBilfei'aiPHltf'pWMmt  '4g»  wteasHpuwii Siitunttti jp 'mymif  : 
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entrusted  with  the  possession  of  slaves,  is  almost  an  aban* 
donment  of  the  property  altogether.'*  Here  there  hat 
been  no  attempt  made  by  the  defendants,  for  more  than 
thrioe  that  period  of  time,  to  recover  the  slaves  carried 
away  out  of  the  State  or  to  recover  from  William  D. 
Freeman  the  principal  money  put  into  his  hands  by  WiU 
Ham  Harrison,  or  the  value  of  the  other  property  eon* 
veyed  in  the  deed  of  trust.  As  to  the  money  and  the  se« 
curilies  for  money,  it  was  unquestionably  the  duty  of  the 
trustees,  to  have  taken  and  retained  possession  of  the 
fund  for  the  benefit  of  those  in  remainder  :  and  to  permit 
them  to  remain  unprotected  in  the  hands  of'Freeman,  af- 
ter notice  of  their  not  being  safe  in  his  hands,  was  a  breach 
of  trust.  Hill  on  trustees  S86.  William  D.  Freeman 
died  insolvent. 

In  giving  relief  for  a  breach  of  trust,  a  Court  of  Equity 
endeavors  in  the  first  place,  as  far  as  possible,  to  replace 
the  parties  in  the  situation  they  would  have  been  in,  if 
no  breaeh  of  trust  had  taken  place.  And  for  this  pur* 
pose,  when  the  trust  property  has  been  improperly  dis* 
posed  of,  and  is  capable  of  being  followed  in  specie,  it 
will  compel  the  trustee,  or  the  party  in  possession,  with 
notice,  to  reconvey  it.  If  it  cannot  be  followed,  or  tho 
person  in  possession  cannot  be  made  liable  to  the  trust, 
the  trustee  will  be  decreed  to  compensate  the  cestui  que 
trust,  by  payment  of  the  value  of  the  property  so  lost* 
And  he  will  be  decreed  to  account  for  all  rents  and  hires, 
and  interest  and  other  profits,  which  would  or  might  have 
been  made  from  the  property  lost.    Hill  522, 

There  must  be  a  reference  to  the  master,  to  ascertain 
tho  number  of  the  slaves  sold  to  pay  the  debts  of  William 
D.  Freeman,  which  have  not  been  recovered  and  were 
alive  at  the  death  of  said  Freeman,  and  their  increase 
op  to  that  time  and  their  value.  And  also  to  take  an  ao« 
eojint  of  the  money  and  securities  for  money,  which  came  . 
into  the  hands  of  William  D.  Freeman  from  Harrison  And  • 
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was  by  him  appropriated  to  bis  own  use,  with  interest 
upon  tbe  value  of  the  abstracted  slaves,  since  the  death  of 
Wiiiiam  D.  Freeman,  and  to  enquire  whether  the  defen* 
dants,  conld,  after  they  received  notice  of  his  having  re^ 
ceived,  have  recovered  the  money  from  said  Freeman,  and 
if  he  should  find  they  could  have  recovered  it,  to  compute 
interest  thereon  from  the  same  time. 


Pbr  Curiam*  Decree  accordingly* 


J08IAH  THOMPSON  &  AL.  «#.  JOHN  NEWLIN. 

VbttW  s  t9ft«iris  Uft  cart^in  ilavM  to  A.  B ,  wilboot  exprcMas  any  treat 
OB  tho  faesof  the  wiiU  bat  there  wm  a  secret  UDdeistandiog,  that  the 
■laFee  ahould  be  teDt  out  of  the  6tate  for  the  purpoae  of  being  freed,  opon 
the  coDditiOoi  prescribed  by  law,  Held,  by  a  mejority  of  ibe  Court,  that 
A.  B-  should  be  compelled  toeiecute  this  trust  withio  a  reasonable  tine, 
fay  proeorinf  an  order  of  the  Superior  Court,  entering  into  bond  as  requised 
by  lav,  and  remoring  the  slaves  to  some  Country  where  they  would  bo 
free. 

Held  by  PcAUOif,  J.,  diuentienttf  that,  the  trust  being  secret,  it  must  be  in- 
ferred that  the  testatrix  intended  that  the  slaves  should  be  sent  out  of  the 
State  to  be  free,  without  complying  with  the  provisions  of  the  law  but 
ovading  then,  and  that  the  bequest  wan  tbereloro  void  aiid  the  uext  of  kin 
worf  oa'titied. 

TM  aaofs  of  Cm  v.  WiUiam$,  4  Ire.  Eq.  15^  and    7*Aoiii|isefi  v.  NetoUnf  3 

,  In  ^  ^9*  citfd  and  approved. 


< 
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Sarah  Freeman,  by  marriage  artielee  with  her  intend* 
ed  hasband,  Richard  FreeroaQ»  became  entitled  to  her 
property  to  her  separate  use*  with  the  power  of  dispoaing' 
of  it  by  a  will  during  her  coverture.  She  had  some  real 
estate,  about  thirty  slaye6»  and  money  or  securities  for 
money  to  the  amount  of  some  seven  or  eight  thousand 
dollars ;  and  by  her  will,  dated  in  May  1835,  she  devised 
a  piece  of  land  to  her  husband  during  his  life ;  add  th^ 
remainder  therein  and  all  her  other  land,  her  negroes, 
money^  debts,  and  every  other  part  of  her  estate  she  gave 
to  the  defendant,  John  Newlin,  and  appointed  him  her 
executor.  She  died  in  1830,  and  the  executor  propounded 
the  will,  which  was  contested  by  her  husband,  and  heirs, 
and  next  of  kin  ;  but  the  will  was  finally  established  early 
in  1B13.  In  August  following,  this  bill  was  filed  by  her 
next  of  kin  against  Newlin  and  Freeman,  and  charges, 
that,  although  the  devises  and  bequests  to  Newlin  are 
absolute  in  their  terms  and  without  any  trust  expressed 
in  the  will,  yet  they  were  all  upon  the  secret  and  unIaw-« 
ful  trusts  following :  That  the  negroes  should  be  held 
here,  not  for  the  benefit  of  Newlin,  the  apparent  doaee^ 
but  for  the  benefit  of  the  negroes  themselves,  and  in  « 
state  of  quasi  freedom,  and  that  the  devises  and  bequests 
of  the  other  parts  of  the  estate  were  in  secret  trust  for  the 
use  and  benefit  of  the  negroes*  The  bill  prays  a  discovery 
of  those  trusts,  and  that  they  may  be  declared  unlawful 
and  void,  and  also  that  it  may  be  declared,  that  a  trust 
resulted  to  the  plaintifis,  and  for  an  account  and  distribn* 
lion  of  the  slaves  and  other  personal  estate* 

The  answer  of  Newlin  admits,  that  the  bequest  of  tb# 
slaves  to  him  was  not  to  his  own  use :  and  states,  that 
the  testatrix  wished  them  to  be  emancipated  and  gavts 
them  to  him  in  trust,  that  he  should  have  them  emanoi.^ 
pared  according  to  law.  The  defendant  states,  that  the 
testatrix  and  he  frequently  had  consultations  together  up* 
on  the  subject  of  emancipating  them,  and  at  wte  tlnie  ske 
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hftd  determined  to  mAnamit  and  send  them  oat  of  the 
State»  but  afterwards  abandoned  that  purpose  with  the 
view,  that  the  defendant  should  have  it  done  aAer  her 
death.  He  states,  that  both  the  testatrix  and  he  were 
fully  informed,  that  the  negroes  could  not  remain  in  North 
Carolina  as  free  persons  ;  and  that  it  was  at  no  time  in* 
tended  by  them  that  they  should  remain  here,  but  that 
they  should  go  out  of  the  State  :  that  the  defendant  told 
the  testatrix  she  might  express  the  trusts  in  the  will,  that 
the  slaves  should  within  a  certain  time  be  sent  out  of  the 
State,  according  to  law,  to  any  other  State  or  Country,  in 
which  they  might  enjoy  freedom :  that  the  testatrix  pre* 
ferred  not  to  express  the  said  trust  in  her  will,  but  to  con* 
fide  in  the  defendant  to  execute  her  wishes  and  to  take 
the  necessary  steps  to  carry  them  into  efibct ;  which  be 
undertook  and  promised  her  to  do ;  and  that  upon  the 
faith  thereof  she  executed  her  will  in  the  terms  in  which 
it  appears.  The  defendant  states  further,  that  the  tes- 
tatrix seemed  to  prefer  Liberia  as  their  place  of  destina- 
tion ;  but  that  she  left  to  the  defendant's  discretion  the 
place,  and  also  the  manner  of  transporting  the  negroes  to 
some  other  Country  than  North  Carolina.  He  further 
states,  that,  having  accepted  tlie  said  trusts  with  the  pur- 
pose of  executing  them  to  the  best  of  his  ability,  he  would 
long  ago  have  done  so  by  sending  the  negroes  out  of  this 
State,  if  he  had  not  been  prevented  by  the  continued  liti* 
gation  at  the  suit  of  the  plaintiffs  touching  the  will  and 
property  ;  and  that  it  is  still  his  purpose  to  execute  the 
trusts  according  to  the  laws  of  the  State  ;  and  he  submits 
to  do  so  under  the  direction  of  the  Court.  He  denies,  that 
that  there  was  at  any  time  an  understanding  between  the 
testatrix  and  himself  to  violate  or  evade  the  law,  by  hold* 
ing  the  negroes  in  a  state  of  qualified  slavery. 

The  answer  further  states,  that  the  devises  and  bequests 
t>f  the  other  parts  of  the  estate  were  upon  the  trusts  to 
apply  as  much  thereof  as  should  be  required  to  defray 
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the  expenses  of  removing  the  slaves  and  make  same  pro- 
vision for  them  ;  nnd  in  part  to  compensate  the  deiendant 
for  his  trouble  in  carrying  into  effect  ihe  wishes  of  the 
testatrix. 

The  Reporter,  at  the  request  of  one  of  the  Judges,  an- 
nexes a  full  copy  of  the  will,  as  follows :  ^ 

**I,  Sarah  Freeman,  oflhe  County  of  Orange  and  State 
of  North  Carolinu,  boing  of  sound  and  disposing  mind  and 
memory  do  make,  publish,  and  ordain  the  following  to  be 
my  last  will  and  testament, that  is  to  say:  First,  1  give 
and  bequeath  to  John  Newlin  all  my  negro  slaves  to  him« 
bis  executors,  administrators  and  assigns  forever. 

**Secondly.  I  give  and  devise  all  my  lands  or  other  real 
estate  of  which  1  may  die  seiz(nl  or  possessed  unto  John 
Newlin  his  heirs  and  assigns  forever. 

'^Thirdly.  I  give  and  devise  unto  Richard  Freeman,  my 
husband,  during  the  term  of  his  natural  life  my  lands  on 
Rocky  River  in  Chatham  County,  and  after  his  death  then 
to  John  Newlin  his  heirs  and  assigns  forever. 

••Fourthly.  1  give  and  bequeath  unto  John  Newlin  his 
executors,  administrators,  and  assigns  all  my  monies, 
notes,  bonds,  stock,  household  furniture  and  all  my  per- 
sonal property  of  whatsoever  denomination  it  may  be» 
and  1  do  hereby  revoke  and  make  null  and  void  all  former 
ivills  by  me  at  any  time  heretofore  made* 

^•Lastly.  I  do  hereby  appoint  the  above  named  John 
Newlin,  the  devisee  oi  all  my  estate,  real  and  personal, 
to  be  the  executor  of  this  my  last  will  and  testament,  and 
to  which  1  have  set  my  hand  and  seal  this  the  20th  day 
of  May  one  thousand  eight  hundred  and  thirty  five." 

Norwood^  W.  H.  Haywood^  Mebane  and  Badger^  for  the 
plaintiffs. 

H.  Waddell^  Graham  and  /.  H.  Bryan,  for  the  defen- 
dant 

RuFFiN,  C.  J.  If  the  trusts  charged  in  the  bill  had  been 
those,  on  which  the  gifts  were  made,  they  would  have 
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been  e^ntmry  to  tha  policy  of  the  law  and  void  •  and,  of 
consequence,  there  would^  be  a  resnlting  trust  for  the 
plaintiffs.    Bot  the  trusts  disclosed  in  the  answer  for  the 
emancipation  and   removal  of  the  slaves  are  not  unlaw« 
fnl.    They  are,  indeed,  in  accordance  with  the  policy 
plainly  appearing  in  the  act  of  1830;  which,  moreover, 
always  prevailed  here,  provided  only  the   emancipated 
slaves  were   carried,  and  kept,  without  our  borders.     If 
those  trusts  bad  been  expressed  in  the  will,  they  would 
undoubtedly  be  valid,  and  the  executor  and  donee  in  trust 
would  be  compelled  to  execute  them.     Cox  v,  Williams^ 
4  Ired.  Eq.  15.    When  this  case  was  here  before,  it  was 
held,  that  the  trusts  would  be  no  less  obligatory  on  him 
in  conscience  and  by  (he  law  of  this  Court,  if  the  gilts 
were  in  fact  made  upon  such  express  trust,  though  not 
declared  in  the  will,  but  resting  in  personal  confidence 
between  the  parties*    The  defendant,  when  he  acknowl- 
edges the  trust,  cannot  be  allowed  to  hold  the  property 
to  his  own  use.    The4)nl3'  questions  in  such  a  case  are, 
as  to  the  effects  of  his  breach  of  trust  in  not  emancipating 
the  slaves  according  to  the  laws  of  the  State  and  depor- 
ting them,  and  as  to  the  modes  of  enforcing  the  executioQ 
of  the  trust*     We  suppose,  that  one,  who  accepts  the  pro^ 
perty  upon  such  trusts, is  bound  to  execute  them,  and  that, 
having  once  undertaken  the  trust,  he  may  be  compelled 
to  preform  it  in  those  methods,  which  the  law  prescribes 
for  the  benefit,  alike  of  the  subjects  of  the  trust  and  the 
publicsecurity ;  and  it  would  seem  that  he  could  certainly 
be  thus  compelled,  either  at  the  instance  of  the  Attorney 
General,  by  regarding  such  disposiitons  in   the  light  of 
charities,  or  at  the  suit  of  the  negroes  themselves,  upon 
the  capacity  imparted  to  them  by  their  incipient  right  to 
freedom  under  the  willof  their  former  owner,as  authorised 
by  the  statute.    If  that  be  so,  the  right  of  the  next  of  kin 
would  seem  to  be  extinguished  by  the  creation  of  such  a 
trust ;  for  it  it  does  not  belong  to  them  to  enforce  it,  nor 
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doeB  the  breaoh  of  it  work  any  injury  to  them*  bot  only 
to  the  negroes  or  the  State.  However,  it  is  not  incombeiit 
on  the  Goart  now,  nor,  perhaps,  is  it  proper,  to  diseass  the 
rights  of  the  next  of  Icin,  in  the  event  the  defendant  shoald 
fail  to  emanoipate  the  negroes  and  carry  them  away,  after 
he  may  do  so  without  impediment,  since  this  defendant 
submits  to  perform  those  trusts,  according  to  law,  under 
the  direction  of  the  Court,  and  it  is  to  be  presumed  for  the 
present  that  he  will.  The  act  of  1830  authorises  the  owner 
of  a  slave  to  direct  the  emancipation  by  will;  and,  of 
course,  it  is  obligatory  on  the  executor  to  do  what  is  ne- 
cessary to  effect  it.    But  the  act  further  requires,  that,  in 
order  to  obtain  a  grant  of  the  emancipation  from  th  j  Court, 
the  executor  shall  give  bond  to  answer  to  the  creditors  of 
the  testator  for  the  value  of  the  slave,  and  also  a  bond  in 
the  sum  of  (lOOO  for  each  slave,  that  such  slave  shall  be 
of  good  behaviour  while  rn  this  State,  and  will  I&ave  it 
Within  ninety  days  and  never  return.    Where  a  persoa 
acting  in  the  character  of  executor  and  trustee  submits 
to  proceed  in  the  execution  of  the  trust  under  the  diree* 
tien  of  the  Court,  those  acts  must,  of  course,  be  included 
in  the  directions,  as  they  are  for  the  security  of  creditors 
^d  in  furtherance  of  the  public  policy ;  and  a  reasona- 
ble time  allowed  for  procuring  the  emancipation  and  ef* 
fectiog  the  removal  of  the  negroes — which,  as  the  pro^ 
ceedings  are  to  b^  in  the  Superior  Court,  one  year  would, 
in  this  instance,  probably  be.    It  must  be  declared,  there^ 
Core,  that  the  trust  to  emancipate  the  slaves  in  .question, 
as  disclosed  in  the  answer,  is  lawful  and  proper  tp  be  ex* 
ecuted  by  procuring  or  making  the  emancipation  in  the 
manner  prescribed  by  the  Statute  in  such  case  made  and 
provided  ;  and  the  defendant  is  allowed  one  year  from 
Ibis  time  to  effect  the  same.    When  be  shall  have  refused 
pr  failed  to  do  so,  it  will  be  time  enough  to  consider, 
whether  tl^e  present  plaintiffs  can  take  benefit  thereby  s 
and,  until  that  ppriod,  that  point  is  reserved.    It  will  bf 


.    386  SUPRBMB    COURT. 


Thompaon  v.  Newlio. 


time  enoagb  then,  because,  if  the  defendant  should  in  that 
manner  perform  the  trust,  the  next  of  kin  would  eertainly 
have  no  rights  in  the  matter;  and  it  is  not  to  be  supposed 
the  defendant  will  not  perform  a  trust,  which  he  submits 
to  perform  and  about  the  execution  of  which  he  professes 
a  sincere  and  conscientious  desire. 

Nasu,  J.  I  concur  in  the  opinion  of  his  Honort  the 
Chief  Justice.  The  trust,  disclosed  in  the  answer,  is  one 
sanctioned  by  the  laws  of  the  State,  agreeable  to  its 
policy,  and  ought  to  be  enforced  by  a  Court  of  Eqoit)% 
The  defendant  submits  to  execute  the  trust  under  the  di- 
rection* of  the  Court ;  and  those  directions  are  set  forth  in 
the  opinion  of  his  Honor  with  suiRci<^nt  clearness.  An- 
other question  has  been  argued  in  this  case,  as  to  the  true 
and  proper  construction  of  the  Act  of  1830.  ch.  0»  sec.  3, 
Rev  Stat.  Ill,  sec.  50,  as  applicable  to  the  execution  of 
such  trusts  as  are  set  forth  in  this  cnse.  I  give  no  opinion 
on  the  point  discussed,  as  I  do  not  think  it  arises  here, 

Pearson,  J.  The  slaves  were  not  given  to  the  defen- 
dant for  his  own  use,  but  upon  a  trust.  If  the  trust  be 
unlawful,  it  is  void,  and  they  belong  to  the  plaintrffs. 

What  is  the  trust  7  It  is  admitted  to  be  a  secret  one, 
7he  defendant  swears,  he  did  not  disclose  it  to  any  one* 
until  ten  years  after  the  death  of  his  testatrix,  when  he 
told  it  to  his  counsel,  who  drew  his  answer,  and  the  plea« 
dings  show,  he  filed  a  demurrer  and  objected  to  making 
it  known.  It  is  admitted  to  be  a  secret  trust  by  design. 
The  answer  states,  that  the  testatrix  was  distinctly  told, 
that  her  purpose  of  emancipating  the  slaves  might  be  ac- 
complished by  expressing  the  trust  in  her  will  and  having 
them  set  free  ** according  to  htw^  or  by  making  her  wish 
known  to  some  person,  in  whom  she  had  confidence,  and 
reposing  in  him  the  trust  of  transporting  the  slaves  to 
Liberia,  or  some  other  free  country,  where  they  conl4 
enjoy  their  freedom*    She  elected  the  latter  modet 
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Secrecy  is  ,a  badge  of  fraud,  and  this  trust,  being 
a  secret  one  by  design,  must  be  received  with  sua* 
picion. 

The  admissions  of  the  answer  leave  no  doubt  in  my 
mind,  that  the  trust  was,  that  the  defendant  would  trans- 
port the  slaves  to  a  free  country,  so  as  to  give  them  their 
freedom  in  that  way,  without  complying  with  theprovis- 
ions  of  the  statute.  If  it  was  the  intention  to  emancipate 
according  to  the  statute,  what  reason  can  be  assigned  for 
not  expressing  the  trust  in  the  will  ?  The  defendant  can 
suggest  none.  The  testatrix  knew  such  a  trust  was  law« 
ful ;  and  the  preference  she  gave  to  the  secret  trust,  sat*- 
Lsfies  me,  either  that  it  was  her  intention,  that  the  slaves 
should  remain  in  this  State  as  free  negroes — which  is 
denied  by  the  answer — or  that  they  should  be  carried  to  a 
free  country  and  in  that  way  set  free,  without  giving  the 
bonds  required  by  law.  The  latter,  the  defendant  says, 
was  the  trust,  and  that  he  would  have  executed  *'said 
trust,  by  transporting  the  slaves  to  Liberia  soon  after  the 
death  of  bis  testatrix,  but  for  the  litigation  in  which  he 
has  been  involved.'^ 

Is  such  a  trust  lawful,  laying  aside  the  secrecy  aAdsajv 
posing  it  inserted  in  the  will?  This  depends  upon  the 
constrjiction  of  the  act  of  1830.  It  provides,  "that  anjr 
inhabitant  of  this  State  may  emancipate  his  slaves  by 
giving  bond  of  91000  for  each  slave,  with  two  sufficient 
securities,  that  the  slave  will  leave  the  State  and  never 
return."  This  is  the  security  taken  by  the  public  from 
the  master.  A  security  is  also  taken  from  the  slave,  by 
the  provision,  'Hhat  his  emancipation  shall  be  on  condi* 
tioQ,  that  he  will  never  return,  (f  he  does,  he  is  to  be 
sold  as  a  slave  and  the  proceeds  of  the  sale  shall  belong 
to  the  informer  and  the  Wardens  of  the  County.''  The 
act  further  provides,  "that  no  slave  shall  be  set  free^  bul 
according  to  the  provisions  of  t^is  Act** 

Kk 
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The  intention  of  the  law-makers  should  be  ascertainedy 
and  the  Courts  should  then  see  that  this  intention  is  car- 
ried into  effect  and  in  no  wise  evaded 

The  legislature  intended,  that  slaves  should  not  be 
emancipated,  unless  the  public  had  both  securities,  that 
they  would  leave  the  State,  and  never  return  :  the  ob* 
vious  policy  being,  not  so  much  to  get  clear  of  the  slave8« 
as  to  keep  clear  of  free  negroes.    Here,  then,  is  a  law, 
providing  that  any  person  may  emancipate  his  slaves 
upon  certain  conditions.     Does  not  (his,  as  a  matter  of 
course^,  make  unlawful  a  mode  of  emancipation,  without 
complying  with  those  conditions,  and  without  giving  the 
two  securities  required  ?     Did  the  legislature  do  a  vain 
And  foolish  thing  7     Is  this  the  language  of  the  law  T 
You  may  emancipate  your  slave  by  giving  a  bond  of 
•  1000,  and  upon  condition,  that,  if  the  fieed  man  comes 
back,  he  shall  be  sold  as  a  slave  ;  but  you  may  also  eman^* 
cipate  him.  simply  by  sending  him  to  a  free  country,  with- 
out the  bpnd  or  the  condition.     If  so,  the  latter  mode  wifl 
always  be  adopted.    The  master  will  prefer  not  to  incur 
liability,  and  if  the  slave  returns,  he   will  belong  to  his 
former  owner  ;  for  the  title  has  not  been  divested,  or  if, 
by  a  forced  construction  of  the  statutes  concerning  free 
iif^rof  s,  (he  slave  is  considered  as  a  free  negro  migrating 
into  the  State,  he  will  not  be  liable  to  be  sold  as  a  slave, 
but  will  be  hired  out  for  ten  years,  unless  he  leaves  the 
State  In  twenty  daj-s  ;  and  in  the  case  of  females  the  ohil* 
dren  would  be  free  negroes.     The   act  of  I8S0  seems  to 
have  been  drawn  with  moch  care,  and  the  fact  of  requir* 
)ng  the  security  of  a  boitd  and  the  condition  necessarily 
renders  any  other  mode  ot  emancipation,  in  which  both 
or  either  of  these  securities  are  not  gi\'en.  repugnant  and 
ttr>lawfiil.     If  it  had  been  the  intention  still  to  allow  the 
modi^  of  emanofMttion,  by  simply  transporting  the  slave, 
this  repugnance  could  only  have  been  avoided,  by  pre* 
vidtng,  that,  if  the  slaye  returned,  Ibe  master  should  bo 
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liable  to  a  higher  penalty,  say  S2000,  and  the  slave  to  a 
stronger  condition — say  thirty  nine  lashes,  in  addition  to 
his  being  sold  f»s  a  slave.  Without  some  such  provisioi) 
the  act  of  1830  would  be  nus:atory  and  lie  as  a  dead  Iet« 
ter  Qpon  the  statute  book.  For,  why  should  it  be  resorted 
to,  as  the  other  mode  is  the  plainest  and  is  free  from  all 
liability  7  No  such  provision  is  contained  in  the  statute, 
and  from  abundance  of  caution,  there  is  an  express  pro- 
vision,  that  slaves  shall  be  emancipated  in  no  other  way, 

I  ask,  then,  can  it  be  possible,  that  in  spite  of  this  re* 
pugnance  and  in  the  face  of  this  provision,  a  trust,  by 
which  slaves  are  to  be  set  free  by  sending  them  out  of 
the  State  without  giving  the  securities  required,  is  law* 
fulT  It  is  said,  this  mode  has  bHPQ  frrquently  pursued 
since  the  act  of  J  830.  That  may  he  true.  If  so,  it  is 
time  attention  was  called  to  it.  and  the  Courts  should  not 
countenance  so  palpable  an  evasion  of  an  important  law« 
by  recognising,  under  any  circumstances,  those  slaves  af 
free  persons,  who  have  been  sent  out  of  the  State  sinc^ 
its  enactment,  without  a  compliance  with  its  provisions 

Again,  it  is  said,  this  is  not  an  open  question,  but  19 
settled  by  the  case  of  Cameron  v.  the  Commissioners  of 
Raleigh,  1  Ire.  Eq.  436,  the  opinion  delivered  in  this  case, 
when  it  was  before  the  Court  upon  the  demurrer,  3  Ire. 
Eq.  338,  and  the  case  of  Cox  v.  Williams^  4  Ire.  Eq.  17. 

It  the  point  had  been  directly  decided  in  those  cases,  as 
the  decision  would  make  the  act  of  1830  a  dead  letter,  I 
should  hesitate  long  before  adopting  the  conclusion,  that 
this  Court  was  bound  to  consider  the  question  settled* 
But,  the  point  was  not  directly  decided  in  either  case,  and 
the  attention  of  the  Court  not  called  to  it.  In  the  case  of 
Cameron,  there  was  an  expressed  trust,  and  the  slaves 
had  been  sent  to  Liberia  and  settled  there  before  the  bill 
tons  filed;  and  the  question  was,  to  whom  a  certain  fund 
belonged.  The  Court,  assuming  that  the  slaves  had  been 
duly  emancipated^  say,  'Hhe  policy  of  our  law  never  did 
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forbid  the  removal  of  slaves  to  a  free  country,  in  order  to 
their  residence  there  as  free  people,  and  the  act  of  1830 
provides  for  their  emancipation,  so  that  they  be  removed^ 
and  kept  removed,  without  the  State."  The  question  was 
not  made,  whether  the  mode  of  sending  ofT  slaves  without 
giving  the  bond  and  subjecting  them  to  the  condition,  was 
not  unlawful,  as  evading  the  provisions  of  the  act  of  I830f 
and,  in  fact,  directly  in  violation  of  it.  It  is  not  intima- 
ted, how  the  slaves  are  to  be  **kept  removed  without  (he 
State/'  So,  in  this  case  upon  the  demurrer^  the  bill 
charged,  that  the  slaves  were  given  to  the  dcfendant/Hn 
trust  for  their  own  benefit,  and  for  the  purpose  of  their 
enjoying  a  qualified  freedom  in  this  State."  The  decis- 
ion is,  that,  if  the  trust  be  as  charged  and  admitted  by  the 
demurrer,  it  is  unlawful  and  void.  It  is  true,  in  discus* 
sing  the  question,  the  Chief  Justice  says,  among  other 
things,  ''since  the  act  of  1630,  it  is  not  unlawful  to  be* 
queath  or^convey  slaves  for  the  purpose  of  being  removed 
out  of  the  State,  and  kept  away  from  this  State.  If,  in 
truth,  the  trust  was  to  send  them  out  of  the  State,  and 
the  defendant  intends  to  do  so,  and  will  enter  into  the  ofr- 
ligations.  which  the  law  requires,  that  they  shall  not  re- 
turn, let  him  so  answer"  The  question  was  not  before 
the  Court,  and  if  any  inference  is  to  be  drawn  from  the 
opinion  of  the  Chief  Justice,  it  is.  that  he  considered  the 
mo^  of  emancipating,  by  simply  sending  slaves  to  a  free 
country,  unlawful,  as  evading  and  violating  the  act  of 
1830;  for,  he  says,  •*bonds  must  be  given  as  the  law  re- 
quires," and  evidently  had  in  his  mind ''a  trust"  to  eman- 
cipate according  to  the  statute,  and  not  a  trust  to  trans- 
port slaves  to  a  free  country  and  thereby  set  them  free — 
which  is  the  trust  set  up  in  the  answer. 

In  the  case  of  Cox,  the  bequest  is  of  slaves  to  the  Col- 
onization Society,  upon  condition,  that  the  slaves  are  to 
be  sent  to  Liberia.  The  decision  is,  that  such  a  trust  is 
lawful.    In  what  manner  the  trust  was  to  be  executed 
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was  not  before  the  Court.  So,  there  has  been  no  decision, 
that  the  mode  of  emancipation  by  simply  sending  slaves 
to  Liberia  is  lawful  since  the  act  ot  1830;  and  for  the 
reasons  given,  I  think  it  is  clearly  unlawful. 

It  is  urged  for  the  defendant,  that,  admitting  the  trust, 
as  originally  declared,  to  be  unlawful,  he  may  claim  the 
.aid  of  this  Court  **to  remodel  it,''  and  make  it  a  trust  to 
emancipate  under  the  provisions  of  the  adl  of  1830,  and 
he  submits  to  act  under  the  directions  oi  this  Court  and 
to  give  bond,  &c. 

The  defendant  asks  aid,  with  an  ill  grace,  after  hav* 
ing  concocted  an  unlawful  trust,  and  after  bis  testatrix 
has  made  her  election,  to  declaro  an  unlawful  instead  of 
a  lawful  trust.  I  find  no  ground,  upon  which  to  remodel 
the  trust,  and  make  it  the  very  trusty  which  she  refused  to 
insert  in  her  will.  If  this  Court  had  the  power  to  do  so, 
to  exercise  it  would  be  to  give  encouragement  to  secret 
unlawful  trusts,  by  allowing  them  to  be  made  lawful  in 
case  of  deteGlio.\  But  this  Court  has  not  the  power.  It 
would  violate  the  v^ir^^-<^the  testatrix,  and  be  making  a 
trust  for  her  in  place  of  the  one  she  chose  to  make  for 
herself,  and  it  would  violate  ihe  rights  of  the  plaintifis. 
They  have  a  vested  right  to  the  slaves,  if  the  trust  be 
unlawful  and  void.  Is  it  in  the  power  of  any  Court  to 
deprive  them  of  it  7  In  the  Q^jises  of  Cameron  and  of  CoXf 
there  was  an  open  express/rust  to  cause  the  slaves  to  be 
sent  to  Africa.  The  gene/al  words  imply,  that  it  was  to 
be  executed  as  the  law  lequires.  The  fact,  that  it  has 
not  been  legally  executed*  does  not  render  the  trust  void, 
although  the  slaves  cannot  be  treated  aa  free  persons 
until  the  law  is  complied  with.  In  this  case,  the  trust  is 
secret,  and  the  implication,  that  it  was  to  be  executed 
as  the  law  requires,  is  repelled  by  the  positive  refusal  of 
the  testatrix  to  insert  it  in  the  will. 

Per  Curiam.  Decree  for  emancipation  of  the  slaves  apon 
the  defendant's  complying  with  the  requisitions  of  thelaw. 
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Where  dower  has  been  assigned  to  a  widow,  by  giviog  her  one  third  of  the 
vett  profits  of  an  estate,  this  is  no  imped imeDt  to  a  partition  or  sale  for 
partition  by  the  heirs. 

Appeal  from  the  Court  of  Equity  of  Washington 
Coanty,  at  the  Fall  Term  1849,  his  Honor  Judge  Bailet 
presiding. 

One  J.  L.  Harrison  died  seized  of  three  acres  of  land, 
upon  which/  was  a  grist  and  saw  mill,  cotton  gin,  store 
house  and  out-buildings.  One  third  of  the  nett  profits 
was  assigned  to  his  widow  for  dower,  subject  to  which 
the  land  was  sold  and  purchased  by  one  Aaron  Harrison* 
who  sold  one  undivided  third  part  to  the  defendant  Wil- 
son Mizell,  and  another  undivided  third  part  to  the  other 
defendant  Anson  J.  Mizell,  and  afterwards  sold  the  re* 
maining  undivided  third  part  to  the  plaintiflTs,  who  pray 
for  a  partition  and  suggest  that  a  sale  will  be  necessar}*, 
as  an  actual  partition  cannot  be  made  without  injury  to 
the  interest  of  the  parties  concerned. 

The  defendants  object  to  a  partition,  for  reasons  which 
it  is  unnecessary  to  state,  as  they  were  properly  aban- 
doned by  their  counsel  in  this  Court.  They  also  insist 
that  there  is  no  necessity  for  a  sale.    ) 

The  Court  below  decreed  a  sale  of  the  premises,  from 
which  decree  the  defendants  appealed. 

HeaUu  for  the  plaintiffs. 

A*  MoorCf  for  the  defendants^ 
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PsABBoif,  J.    Tenants  in  common  in  possession  are  en* 
titled  to  partition*  as  a  matter  of  right ;  and,  ^'where  it 
appears  to  the  satisfaction  of  the  Conrt,  that  actoal  parti* 
tion  oannot  be  made  without  injury  to  some  or  all  of  the 
parties  interested"  this  Court  will  decree  a  sale  for  tha 
purpose  of  partition*    The  foar  plaintiffs  are  each  enti- 
tied  to  one  undivided  fourth  part  of  an  undivided  third 
part  of  three  acres  of  land*  upon  which  is  situate  a  val« 
uable  grist  and  saw  mill,  a  cotton  gin,  store  house,  &c* 
It  is  self-evident  almost,  that  an  actual  partition  cannot 
be  made  without  injury  to  them,  and  the  proof  clearly 
satisfies  us,  that  a  sale  is  necessary,  and  that  an  actual 
partition  is  impracticable,  without  injury  to  the  defen* 
dants,  as  well  as  the  plaintiffs.    Under  these  circum* 
stances  it  is  against  conscience  for  the  defendants  to  resist 
a  sale,  and  the  opposition  made  by  them  gives  ground  for 
the  inference,  that  their  object  is  to  compel  the  plaintiffs 
to  sell  out  to  them  for  less  than  could  be  obtained   if 
the  whole  is  sold.    This  is  an  advantage  that  equity 
will  not  allow  a  tenant  in  common  to  take  of  his  co- 
tenants. 

It  was  urged  in  the  argument,  that  partition  eouldonly 
be  made  by  tenants  in  common,  who  were  seized  of  the 
freehold  and  not  by  such  as  have  a  remainder  or  revere 
sion  after  an  estate  for  life.    This  position  is  true,  whetfi 
the  life  estate  extends  to  all  of  the  premises.     Coke  Lit. 
167,  a.,  as  to  tbe  writ  of  partition  by  co  parceners  at  com* 
men  law,  the  benefit  of  which  writ  is  extended  to  joint 
tenants  and  tenants  in  common  by  31  and  32  Henry  VIII, 
and  tbe  same  principle  is  applicable  to  the  proceedings 
for  partition*  unde^  our  law.  Rev.  Stat.  Ch.  85^  See.  I, 
where  an  entry  and  survey  by  tbe  commissioners  is  pro* 
Tided  for.    But  the  widow's  right  to  dower,  would  be  no, 
impediment  to  partition  by  sale,  for  she  is  authorised  lo 
join  in  tke  application  and  take  one  .third  of  the  pro^eds. 
«f  ;the  Bale  for  life.  Rev.  Stat  eh.  86»  see.  1 1.    WlMtlMrr 
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if  dower  be  assigned  by  raetes  and  bounds,  it  will  be  an 
impediment  to  partition  of  that  kind»  need  not  now  be  de* 
eided,  for  in  this  case  dow€  r  has  been  assigned  by  giving 
to  the  widow  one  third  of  the  nett  profits,  thus  leaving 
the  possession  and  seizure  of  all  the  land  in  the  plain* 
tiflfs  and  defendants  as  tenants  in  common. 

This  opinion  will    be   certified  to  the   Conrt  below. 
The  defendants  must  pay  the  costs  of  this  Court. 

^ 

Pea  Cubiam.  Ordered  accordingly. 


HENRY  I.  TOOLE  It  AL.  «a.  WILLIAM  A.  DARDEN  «-  AL. 

A  porohafer  for  value  from  a  fraudalent  grantee,  when  there  ia  actaa)  fraadt 
geta  a  Talid  title,  uoleM  be  haa  notice  of  an  eziating  debt  unpaid,  or  of  a 
debt  aobaequontly  contracted,  before  be  makea  the  pnrchaaa. 

The  caaaa  of  Hoke  t.  HenderMon^  3  Der.  14t  and  of  Martin  t.  CnUy,  1  Der. 
4r  Bat  80,  cited  and  approVtsd 

Canse  remored  from  the  Court  of  Equity  of  Edgecombe 
County  at  the  Fall  Term  1849. 

The  bill  alleges  that  the  defendant,  Eason,  being  indeb* 
ted  to  one  Pender,  with  the  defendants  Sugg  and  Robert 
Belcher  as  sureties,  the  said  Eason,  Sugg  and  Belcher 
entered  into  a  fraudulent  agreement,  by  which  Eason 
was  to  execute  to  Sugg  and  Belcher,  two  notes  for  #500 
each,  to  be  held  and  appropriated  by  them  for  his  use* 
wad  was  then  to  copirey  the  land  described  in  the  bill  and 
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his  other  property  to  one  Lewis  Belcher,  in  trust  to  sell 
and  pay  the  said  debt  due  to  Pender  and  the  said  feigned 
notes  of  8500  each :  Tiiat  the  two  notes  and  deed  of 
trust  were  accordingly  executed  on  the  4th  of  January 
1843.  The  bill  avers  that  the  two  notes  were  executed 
without  consideration  and  were  included  in  the  deed  of 
trust,  for  the  secret  benefit  oi  Eason  ;  and  that  the  notes 
and  deed  were  ma.de  with  the  intent  to  create  a  secret 
trust  for  Eason  and  to  defraud  his  creditors.  The  bill 
also  alleges,  that  in  January  1844,  the  trustee  sold,  and 
the  defendants  Eason,  Sugg,  and  Robt.  Belcher  contrived 
to  enable  Sugg  to  buy,  all  the  property  for  82979 ;  a  sum 
much  less  than  its  value,  for  the  fraudulent  purpose,  that 
Sugg  should  hold  it,  for  the  secret  use  of  Eason  :  that  in 
March  1844,  Sugg,  having  taken  a  deed  from  the  trustee 
for  all  the  property,  sold  the  land  to  the  defendants  Dar- 
den and  Beeman,  '*  who  bad  notice  of  the  aforesaid  fraudu* 
lent  agreement,  combination  and  understanding :"  that 
in  November  1840,  the  plaintiff  Toole,  being  a  creditotf 
obtained  a  judgment  against  him  for  8113,  with  interest 
from  the  20ih  of  November  184G,  and  on  which  execution 
issued,  and  the  land  was  levied  on  and  sold  and  bought 
by  the  plaintiffs^     The  prayer  is  for  a  conveyance. 

Biggs,  for  the  plaintiffs. 

B.  F.  Moore,  for  the  defendants; 

Pearson,  J.  The  bill  is  filed  upon  the  idea,  that,  as 
there  was  actual  fraud  in  the  deed  of  trust  and  the  deed 
to  Sugg,  by  season  of  the  fraudulent  contrivance  and  an* 
derstanding,  that  the  property  was  to  be  held  for  the 
secret  use  of  Eason,  the  deeds  are  void  as  against  Toolef 
a  subsequent  creditor,  and  the  plaintiffs,  having  purchased 
under  hi9  execution,  coald  follow  the  land  in  the  hande  pf 
the  defendants,  who  paid  value,  but  had  notice  of  the 
fraud. 
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When  a  subsequent  creditor  seeks  to  avoid  a  convey- 
ance, upon  the  ground  that  it  was  voluntary,  and  void  as 
to  creditors,  on  account  of  fraud  in  law,  as  distinguished 
from  actual  frauds  he  must  be  able  to  shew  that  there  is 
some  existing  debt  remaining  unpaid ;  for.  if  all  such  debts 
were  provided  for  and  paid,  or  afterwards  paid  without 
being  provided  for,  that  fact  repels  the  presumption  of 
fraud,  which  the  law  makes  from  the  mere  fact,  that  the 
conveyance  was  voluntary.  The  general  expression  ia 
the  case  of  Hoke  v.  Henderson,  *6  Dev.  14,*^that  a  convey- 
ance void  as  to  one  creditor  is  void  as  to  all  creditors,* 
is  qualified  by  what  immediately  follows.  The  meaning 
is.  there  must  be  one  existing  creditor  unpaid,  as  to  whom 
the  conveyance  is  void ;  if  so,  that  will  let  in  all  creditors 
and  *'bring  the  whole  fund  into  subjection  to  general 
creditors.** 

In  this  case  there  was  an  actual  fraud.  The  convey* 
ance  was  colorable  and  in  trust  for  the  debtor ;  and  be- 
ing a  continuing  trust  and  a  continuing  fraud,  a  subse* 
quent  creditor  can  take  advantage  of  it,  without  the  aid 
of  an  existing  creditor,  whose  debt  is  unpaid.  The  plain- 
tiff  could,  without  doubt,  have  reached  the  land  in  the 
hands  of  the  trustee  or  of  Sugg.  but.  I  do  not  think,  they 
can  do  so,  in  the  hands  of  the  defendants,  to  whom  it 
passed  for  value,  more  than  two  years  before  the  creation 
of  Toole's  debt,  although  they  had  notice  of  the  original 
fraud. 

In  Martin  v.  Conly^  1  Dev.  &  Bat.  30.  it  Is  held,  that  a 
purchaser  from  a  fniudulent  grantee  without  notice,  can 
ho!d  against  an  existing  creditor.  Here  the  creditor  is  a 
subsequent  one,  but  the  purchaser  Aa^  notice  of  the  origin* 
al  fraud,  and  the  question  is,  what  is  the  effect  of  the 
notice  t 

Bason,  the  debtor,  had  no  right  to  the  land,  as  against 
the  trustee  or  Sugg ;  nor  could  he  have  compelled  them 
to  execute  the  fraudulent  trust,  being  '*in  pari  delicto.^ 
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Tba  defendants  then,  although  they  had  notice,  did  him 
no  wrong  They  did  no  wrong  to  any  existing  creditor, 
for  there  is  none  such  unpaid  ;  and  they  could  do  no  wrong 
to  the  creditor,  Toole,  for  his  debt  was  not  then  created  ; 
and  as  a  matter  of  course,  the  defendants  could  not  have 
notice  of  it.  The  defendants,  then,  at  the  time  they 
bought,  did  wrong  to  no  one.  And  there  is  no  reason 
why  they  were  not  at  liberty  to  purchase.  The  plaintlffii 
hare  not  the  shadow  of  a  right  to  complain,  for  the  do<^ 
feodants  took  possession  and  have  had  possession  ever 
since.  And  the  plaintiff,  Toole,  cannot  say  that  be  trusted 
£ason  on  the  credit  of  the  land,  nor  does  be  venture  to 
allege,  that  be  bad  not  full  notice  of  the  defendaDt'«  par* 
chase,  when  he  gave  credit  to  Eason. 

My  conclusion  is,  that  a  purchaser  from  a  fraudulent 
grantee,  when  there  is  actual  fraud,  gets  a  valid  title,  an  • 
less  be  has  notice  of  an  existing  debt,  unpaid,  or  of  a  debt 
•abseqaently  contracted,  before  be  makes  the  pcurcbase. 


Ptt  CuEUii.  Bill  dismissed  with  oost«« 
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JOHN  J.  LOCKHAftT  *  AL.  »t.  JOlSEPH  J.  BELL  &  AL. 

A  tMtator,  alUr  making  proviftou  for  the  payment  of  hia  dabta,  nppcMDf 
tbtty  were  much  larger  than  tbey  were  found  to  be,  and  after  deviiing  and 
bequeathing  lands  and  personal  property  to  his  widow  and  three  tons  and 
a  grandson,  giving  the  largest  portion  to   bis  two  youngest  sons,  devised 
and  bequeathed  to  these  two  sons  B.  F.  and  J.  J.  all  the  residue  of 
hbieal  aetata,  including  the  land  and  plantation  lent  to  bis  wife,  lo  them 
or  the  survivor  of  them,  their  or  his  heirs.    He  then  gives  to  his  wife  and 
bis  said  two  sons  all  the  rest  of  his  negroes.     He  then  directs  as  follows^ 
**It  is  my  will  end  desire,  that,  if  the  fund  set  apart  for  the  payment  of  my 
debts,  that  is,  the  debts  due  to  me,  and  the  sales  of  all  the  perishable  estate^ 
'  shall  not  be  sufficiaati  tlien  my  esacutors  shall  sell  snob  of  my  slavea  as 
shall  be  necessary  $  and  all  of  the  devisees  shall   contribute  In  propartioa 
to  what  they  may  receive  under  this  will ;  and  for  the  purpose  of  adnea* 
ting  and  maintaining  my  said  two  sons^  proyided  my  estate  shall  prove  to 
be  indebted  to  a  greater  amount  than  may  be  supposed,  it  is  my  will  and 
desire  that  my  execntars  sell  personal  property  to  educate  my  said  sons* 
cither  before  or  after  a  division ;  and  the  devisees  under  this  will  to  oontri- 
Imte  In  like  manner."    There  was  no  direct,  general  residuary  clansa  of 
the  personalty. 
Held,  that  the  expense  of  educating  the  two  younger  sons  was,  in  the  fint 
inatance,  a  charge  upon  the  residue  of  the  estate,  and  if  any  thing  remain 
Ot  such  residue,  after  the  payment  of  the  debts  and  such  expense,  it  must 
be  divided  among  the  widow  and  next  of  kin  of  the  testator,  as  in  case  of 
intestacy. 

Caase  removed  from  the  CourtorEquity  of  Northamp- 
ton County,  at  ihe  Spring  Term  1848. 

William  B.  Lockhart.  of  Northampton  County,  died  in 
Jnnuary  1841.  leaving  a  widow,  Sally,  and  a  son  John  J. 
Lockhart,  of  full  age  and  residing  in  Alabama,  and  two 
other  inrant  sons  Benjamin  F.  and  Joseph  J,,  and  also  a 
grand-childi  William  F.  Bell,  who  was  the  son  of  Ann  E. 
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Bell,  a  deceased  daughter  of  the  testator.  That  was  also 
the  state  of  the  testator's  family,  when  he  made  his  will 
on  the  26tb  of  December  1839,  whereby  he  devised  and 
beqaeathed  as  follows : 

'   ^'First:  For  the  payment  of  my  debts,  I  will  that  my 
executors  sell  all  the  surplus  crops,  standing,  growing,  or 
gathered,  and  the  surplus  stocks  of  mules,  horses,  cattle, 
sheep  and  hogs,  plantation  and  farming  utensils,  and  all 
other  articles  and  things,  except  as  is  herein  after  excep* 
ted  and  disposed  of;  and  also  that  all  debts  doe  roe  be 
applied  to  the  same  purpos^e ;  and,  if  the  fund  set  apart 
as  above  shall  prove  inadequate  for  that  purpose,  then  to 
sell  such  pari  of  the  articles  excepted,  as  they  may  think 
proper,  by  and  with  the  consent  of  my  wife,  so  as  to  leave 
ber  a  reasonable  portion  of  corn,  fodder,  pork,  and  other 
articles  necessary  for  a  year's  support  for  herself  and 
family,  and  a  portion  of  stock  of  cattle,  horses,  mules, 
hogs  and  sheep,  to  commence  farming  and  raising  a  stock, 
**Second  :  I  lend  to  my  wife  Sally  the  iand  and  planta- 
tion whereon  I  reside  during  her  life  time,  and  I  give  her 
as  much  provisions  as  will  serve  her  for  one  year,  inda* 
ding  com,  wheat  or  flour,  fodder,  oats,  and  pork,  and  my 
carriage  and  horses,  which  articles  form  the  exception  in 
the  preceding  clause  :  provided  that  she  will  not  charge 
my  sons  Benjamin  F.  and  Joseph  J.  witb  board  during 
their  temporary  or  necessary  stay  on  the  said  plantation 
with  her :  and  as  a  farther  exception  referred  to  in  the 
first  clause  of  this  will,  it  is  my  desire,  that  my  family 
pictures,  clock,  secretary,  side  board,  tables  and  rounds, 
maps,  and  library,  and  such  other  articles  of  furniture  as 
my  wife  may  think  proper  to  reserve,  regard  being  had 
•by  her  and  my  executors  to  the  situation  of  my  estate  as 
to  its  indebtedness,  form,  a  part.- 

*' Thirdly:  I  give  unto  my  said  wife  my  tract  of 
land  called  Gee's,  to  her  and  her  heirs :  thinking  that  if 
ftbe  does  not  choose  to  cultivate  it^  she  will  permit  Joseph 
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J«  Bell  to  do  so  until  be  shall  form  other  connexioDS,  and 
then  permit  him  to  cultivate  it  for  the  benefit  of  my  grand« 
son  William  F.  Bell,  and  at  or  before  her  death  give  or 
convey  the  same  to  my  said  grandson,  with  a  proviso  that 
in  the  event  of  his  death,  before  coming  of  age  or  marry- 
ing, the  said  land  shall  vest  in  my  two  sons  Benjamin  F« 
and  Joseph  J.  or  the  survivor  of  them 9  in  fee.  Providedy 
however,  that  the  above  soggestions  be  construed  not  as 
obligatory  or  in  any  way  to  influence  her  in  her  free  will 
to  make  what  disposition  of  the  same  she  may  judge  pro« 
per  or  in  any  way  to  disparage  her  fee  simple  estate."* 

By  a  fifth  clause  the  testator  gave  a  certain  planta-* 
lion  and  slaves,  stocks  and  crops  thereon  to  his  son-in-law 
Joseph  J.  Bell,  until  the  grandson  William  T.  Bell  should 
come  of  age  and  then  to  the  grandson  ;  and,  if  the  said 
William  F.  should  die  under  age,  then  to  the  said  Joseph 
J.  Bell,  until  he  should  thereafter  die  or  marry,  with 
remainder  to  the  testator's  sons  Benjamin  F.  and  Joseph 
J,  or  the  survivor. 

By  a  sixth  clause  the  testator  gave  certain  real  and 
personal  estates  in  Alabama  to  his  son  John  J.,  with 
limitations  over,  in  the  event  of  the  said  John  J's.  dying 
without  leaving  children,  &c.,  to  the  wife  of  John  J.  for 
ber  life  and  then  to  the  two  sons  Benjamin  F.  and  Joseph 
J,  or  the  survivor  of  them.  The  testator  then  adds  these 
words  in  that  clause ;  ''Provided,  nevertheless,  that,  inas« 
much  as  the  said  estate  added  to  the  money  I  have  paid 
lor  my  said  son  John  J.  is  more  than  his  rateable  propor- 
tion of  my  estate,  I  charge  upon  the  estate  the  sum  of  five 
thousand  dollars ;  three  thousand  dollars  to  be  paid  to 
my  eon  Joseph  J.  in  six  annual  payments,  and  the  other 
two  thousand  to  be  paid  to  my  son  Benjamin  F.  in  four 
annual  payments ,  to  commence  twelve  months  afker  my 
death.'' 

In  the  two  next  clauses  dispositions  are  made  to  the 
wife  and  the  son  John  J»  which  are  not  material  to  this 
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case.  Then  follows,  ninthly,  a  devise  to  the  two  sons 
Benjamin  F.  and  Joseph  J.  of  "all  the  residue  of  my  real 
estate,  including  the  land  and  plantation  lent  to  my  wifet 
to  them  or  the  survivor  of  them,  their  or  his  heirs." 

'^Tenth  :  I  give  to  my  wife  and  my  two  sons  Benjamin 
F.  and  Joseph  J.  all  the  rest  of  my  negroes:  but  those 
which  may  be  allotted  to  my  said  sons  not  to  be  divided 
nntil  my  son  Benjamin  F.  shall  arrive  to  twenty-one  or 
marry. 

**EIeventh:  It  is  my  will  and  desire  that  the  said  ne- 
groes which  may  be  allotted  to  my  sons  be  kept  on  my 
Dean's  plantation*'  (being  a  part  of  the  land  devised  to 
them,)  *'and  a  sufficiency  of  mules,  horses,  cattle,  sheep, 
and  hogs,  corn,  fodder,  oats,  wheat,  and  farming  ntensils 
to  keep  up  the  plantation  for  the  benefit  of  my  said  sons* 
Although  it  is  my  earnest  wish  that  the  plantation  may 
be  kept  up  as  above,  I  leave  it  at  the  discretion  of  my  ex* 
ecutors,  after  advising  with  my  wife,  to  do  so  or  not,  hav* 
ing  a  view  to  the  situation  of  my  estate,  as  regards  in* 
debtedness,  and  to  the  means  of  affording  my  sons  a  good 
education. 

''Twelfth  :  It  is  my  will  and  desire  that,  if  the  fund  set 
apart  for  the  payment  of  my  debts,  that  is,  the  debts  due 
to  me, and  the  sales  of  all  the  perishable  estate,  shall  not 
be  sufficient,  then  my  executors  shall  sell  such  of  my 
slaves  as  shall  be  necessary  :  and  all  of  the  devisees  shall 
contribute  in  proportion  to  what  they  may  receive  under 
this  will ;  and  for  the  purpose  of  educating  and  maintain* 
ing  my  said  two  sons,  provided  my  estate  shall  prove  to 
be  indebted  to  a  greater  amount  than  may  be  supposed, 
it  is  my  will  and  desire  that  my  executors  sell  personal 
property  to  educate  my  said  sons,  either  before  or  after 
u  division  :  and  the  devisees  under  this  will  to  contribiitf 
in  like  manner.  And  to  that  end  I  charge  the  same  as  a 
lien  on  all  such  devises  in  real  or  personal  estate,  except 
on  the  devise  to  my  son  John  James/' 
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•♦Thirteenth :  It  is  my  will  that  my  wife  keep  my 
grandson  Wiiiiam  T.  Bell  with  her,  at  the  expense  of  my 
estate*  until  bis  father  may  think  proper  to  send  him  to 
school ;  and  I  also  desire  Joseph  J.  Bell  to  continue  to 
live  with  my  wife,  if  be  thinks  proper,  as  long  as  he  re- 
mains  single." 

By  a  codicil  without  date,  the  testator  directed  a  small 
place  he  had  in  Halifax  to  be  kept  as  a  summer  retreat 
for  his  family,  as  long  as  any  of  them  should  think  proper 
to  use  it  as  such,  but  afterwards  to  be  sold  for  the  benefit 
of  his  two  sons  Benjamin  F.  and  Joseph  J* 

The  bill  was  filed  in  1848  by  the  widow,  the  son  John 
James  and  the  grandson  William  F.  Bell,  against  the  ex- 
ecutors and  the  two  younger  sons  Benjamin  and  Joseph, 
and  prays  for  an  account,  and  that  the  residue  of  the  per* 
sonal  estate,  after  the  payment  of  the  debts  and  satisfying 
the  specific  legacies,  may  be  declared  to  bo  undisposed  of 
by  the  will  and  distributed  among  the  widow  and  next 
of  kin.     It  appears  by  the  pleadings,  that,  when  the  tes* 
tator  made  his  will,  it  was  probable,  a  debt  of  three  or 
four  thousand  dollars,  which  was  owing  to  him,  might  be 
lost  by  reason  of  the  insolvency  of  the  debtor,  and  also 
that  he  might  be  forcf^d  to  pay  a  considerable  debt  as 
surety  for  another  person :  but  that  it  so  turned  out|  that 
the  debt  to  the  testator  has  been'  collected  :  and  that  the 
other  debt  was  paid  by  the  principal ;  and,  in  consequence 
thereof,  there  remains  a  surplus  of  four  or  five  thousand 
dollars,  after  paying  all  the  debts  and  the  expenses  of 
the  administration,  and  supplying  to  Mrs.  Lockhart  all 
the  stocks,  crops,  provisions,  furniture  and  other  things 
given  to  her  specifically,  and  after  stocking  the  Deans 
plantation  for  the  two  younger  sons,  as  directed  by  the 
wi|L    On  the  part  of  the  defendants  it  is  insisted,  that 
the  surplus  belongs  exclusively  to  the  two  sons  Benjamin 
F.  and  Joseph  J.  or,  at  the  least,  that  they  are  to  be  edu* 
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cated  out  of  it  and  maiutained  daring  the  period  of  tbeir 
educatioQ. 

Bragg^  for  the  plaiutiffii. 

B.  F.  Moore  and  W.  N.  H.  Smth.  for  the  defendants. 

RuPFisTt  C.  J.    It  does  not  appear  to  the  Court*  that  the 
younger  sons  are  entitled  to  the  surplus  of  the  personaf 
estate  absolutely.     The  residue  of  the  real  estate  and  the 
residue  of  the  slaves  are  given  away  by  distinct  clauses* 
But  there  is  no  general  residuary  disposition  of  the  per- 
sonalty Ht  large,  after  the  payment  of  debts,  charges  and 
legacies :  and  any  surplus,  not  disposed  of,  goes  of  course 
to  those  entitled  under  the  statute  of  distributions.    It 
seems  highly  probable  from  the  face  of  the  will,  that  the 
testator  did  not  expect  any  surplus^  or  very  little«  and  be 
may  not  have  considered  it  worth  giving  away.    But  a 
residue  is  always  more  or  less  uncertain,  and  the  amount 
of  it  can  aflTord  but  a  feeble  inference  of  an  intention,  that 
this  or  that  person  should  have  it.     Here,  indeed,  it  was 
snid,  that  the  general  scheme  of  the  will  shows  a  pre« 
ierence  for  these  two  sons,  after  having  made  a  provisioa 
for  the  eldest  son ;  and  therefore  the  testator  must  be 
taken  to  have  intended,  they  should  have  the  surplus,  if 
there  should  be  any,  and  not  merely  be  educated  out  of 
it.    But  those  considerations  cannot  have  that  efieet. 
For,  the  large  bounties  to  the  youngerson»-«if  outof  due 
proportion  with  the  estate—* may  have  induced  the  testa- 
tor to  give  them  no  more,  instead  of  raising  a  presump* 
tion  that  his  will  was,  that  thoy  should  succeed  to  all  that 
should  be  lefl.    Besides,  the  argument  is  inconsistent 
with  itself,  since  the  charging  of  their  education  upon  the 
residue  implies,  that  the  sons  were  not  to  take  the  residue 
absolutely.     At  all  events,  whatever  eonjectoree  may  be 
formed  as  to  the  desires  of  a  testator^  and  as  to  what  be 
youid  have  put  in  his  will,  if  it  had  occurred  to  him,  yet 
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the  will  cannot  be  construed,  as  if  it  had  a  clause  ex* 
pressive  of  the  supposed  desire,  but  must  be  taken  as  it 
is.  Here  there  is  no  residuary  clause,  under  which  the 
sons,  or  any  one,  can  claim  ;  and  therefore  what  may  re- 
main after  deducting  the  debts  and  charges  must  be  de- 
clared to  belong  to  the  widow  and  next  of  kin. 

'  But  the  Court  is  also  of  opinion,  that  the  education  and 
maintenance  of  the  two  younger  sons  is  in  the  first  in* 
stance  charged  on  the  residue,  if  there  should  be  enough 
to  defray  the  expense  after  pnyment  of  the  debts.     After 
directing,  in  the  beginning  of  the  will,  that  the  money 
due  him  and  all  his  personal  property  (except  his  slaves 
httd  such  other  things  as  should  be  afterwards  specifically 
bequeathed)  should  be  the  fund  for  the  payment  of  his  debts, 
the  testator  in  the  11th  clause  expresses  a  strong  desire, 
that  as  much  of  the  stocks  of  horses,  mules  and  cattle, 
provisions  and  farming  tools  should  bo  reserved  thereon, 
as  would  be  sufiicient  to  keep  up  a  certain  plantation, 
which  he  gave  to  the  two  sons,  and  work  it  for  their 
benefit.    Nevertheless,  he  would  not  order  it  peremptori- 
ly, but  left  it  to  the  discretioti  of  his  executors.    Yet  it 
was  not  an  arbitrar}'  discretion,  nor  one  to  be  exercised 
upon  their  general  judgment  of  what  might  be  best  for 
the  sons.    On  the  contrary,  the  testator  plainly  says,  they 
are  to  stock  and  work  the  plantation,  if  it  can  be  done 
consistently  with  two  things,  that  is,  with  a  view,  first,  to 
the  indebtedness  of  the  estate,  and,  secondly,  to  the  means 
of  aflbrding  the  sons  a  good  education.    That  implies  the 
intention,  that  the  fund  was  to  be  provided  for  the  edu« 
cation  before  the  stock  reserved  for  the  plantation  should 
be  put  on  if,  and  imports  a  prior  charge  of  the  education 
on  the  general  residue.    But  it  was  argued  for  the  plain.^ 
tiflr,  that  the  testntor  might  have  meant  there,  that  the 
educiition  was  to  be  a  charge  on  the  residue,  in  case  the 
pit>fit8  of  their  own  property  should  not  be  sufficient  for 
Ibtit  purpose ;  and  that  he  may  have  expected  they  wonld^ 
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if  the  Deaas  plantation  should  be  worked  for  them,  an4 
then  it  would  be  reasonable  they  should  not  look  to  the 
residue.  The  will  might  have  been  more  explicit  on  that 
point.  But  there  does  not  seem  to  be  enough  to  import 
the  supposed  restriction  on  the  provision  for  the  educn* 
tion.  The  argument  yields,  that  it  vva^i  certainly  the  in* 
tention  of  the  testator,  that  his  younger  sons  should  be 
well  educated  at  all  events,  and  that  the  expense  was  to 
be  paid  out  of  his  estate  in  some  events.  But  it  supposes 
an  exception  to  have  been  intended,  when  the  profits  of 
their  property  should  be  sufficient  for  the  purpose.  Now» 
that  exception  is  not  declared  in  the  will:  and  it  could 
not  be  interpolated  on  conjecture,  even  if  the  question 
stood  on  the  llih  clause  alone.  But  the  12th  clause 
furnishes  further  and  convincing  proof,  that  the  testator 
intended  them  to  be  educated  independent  of  their  own 
property,  except  as  it  might  contribute  pro  rata.  F6i», 
the  testator  then  again  connects  the  debts  and  educationi 
and  provides,  that,  if  the  money  due  to  him  and  the  sale^ 
of  his  perishable  estate  should  not  be  sufficient  to  pay  the 
debts,  then  negroes  were  to  be  sold,  and  each  legatee  con» 
tribute  in  proportion  to  the  value  of  his  or  her  donations ; 
and  then  immediately  follows  precisely  a  similar  provis- 
ion for  raising  a  fund  *Mor  the  purpose  of  educating  and 
maintaining  my  said  two  sons,  provided  ray  estate  shall 
prove  to  be  indebted  to  a  greater  amount  than  supposed.*' 
The  charge  on  the  estates  given  to  the  younger  sons 
is  only  in  common  with  that  on  the  other  gifts,  and, 
does  not  attach  to  either  gift,  until  the  fund  constitu* 
ting  the  residue  should  be  exhausted.  Consequently, 
as  they  are  to  be  well  educated  at  all  events,  the  re- 
sidue is  the  proper  fund  to  be  applied  in  the  first  in* 
stance  for  that  purpose. 

There  must,  therefore,  be  a  reference  to  ascertain  the 
residue,  and  what  part  of  it  ought  to  be  set  apart  fojr 
the  education  of  the  younger  sons,  an^  their  maintenance 
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daring  the  pririods  of  their  edacation.  The  costs  of  the 
salt  will  be  paid  out  of*  the  fbnd  in  the  hands  of  the 
executors. 

Pbr  Curiam.  Decree  accordingly. 


LATHAM,    EX  PARTE. 

Wbea  lh«  ]«Dd  of  a  luoatio  is  iold  on  th«  petition  of  the  gaardiao,  the  pro« 
eeede  ten  usder  the  direetioo  of  the  Coart,  aod  no  creditor  can  elAim  » 
priority. 

When  the  Innatio  diett  or  his  disability  is  removed,  then  the  property  re* 
nialoingt  or  its  proceeds,  is  to  be  delivered  over  to  the  luoatie  himself  in  the 
latter  ease  or  to  his  rspresentatives  in  the  former  case,  and,  of  eoon^» 
will  then  be  sobjeet  to  the  claims  of  the  creditorS|  as  in  other  cases  of 
individnal  debtors. 

Appeal  from  the  Ck)urt  of  Equity  of  Beaufort  County, 
at  the  Fall  Term  1846,  his  Honor  Judge  Bailet  pre* 
aiding* 

The  case  is  stated  in  the  opinion  deliirered  in  this 
Court* 

SkaWf  for  the  plaintiff. 

J.  JH  Bryatif  for  the  defendant. 

RurrtN,  C.  J.  This  cause  was  here  at  June  term  1846, 
upon  cross  appeals  by  the  guardian  of  Daniel  Latham,  a 
lunatiCf  and  by  two  of  his  creditons.    It  was  remanded 
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nith  a  dedaration,  that  a  fiind  in  Court  vras  net  more 
than  adequate  to  the  maintenance  of  the   lunatic,  andt 
therefore,  that  no  part  of  it  ought  to  be  paid  to  the  cred!- 
tors,  who  had  proved  their  debts  before  the  master, orre« 
tained  by  the  g^uardtan  hy  way  of  reimbursing  to  him  it 
halanee  due  for  debts  of  the  lunatic,  discharged  by  him 
ivithoot  the  pi*eviouii  authority  of  the  Court.    4  Ire.  Eq. 
Sdl.     The  fund  consisted  of  8D4d  14,  which  was  tfa^  pro* 
dace  of  real  estate  ordered  by  the  Court  of  Equity  to  b^ 
Bold,  and  it  was  all  that  remained  of  the  lunatic's  estate 
and  was  in  the  master's  office.     Afterwards  the  lunatic 
became  of  sane  memory,  and  at  his  instance  the  commis* 
Bioa  was  superseded  ;  and  he  then  applied  to  the  Court 
of  Equity,  on  petition,  for  an  order,  that  he  might  with* 
draw  the  residue  of  the  fund  remaining  unexpended,  \ii 
order  to  apply  it  to  the  payment  of  his  debts — stating, 
that  he  had  examined  the  accounts  rendered  by  his  late 
guardian,  and  was  satisfied  of  their  correctness.    The 
gi^ardian  made  no  objection,  though  a  considerable  haU 
ance  appeared  to  be  due  him.    But  Wiswall,  one  of  Ihe 
creditors,  opposed  the  appiicationi  and  moved  for  an  order, 
that  a  debt  to  him  should  be  first  satisfied,  the  same  being 
due  on  a  judgment,  on  which  an  execution  was  issued, 
which  was  levied  on  the  land,  before  it  was  sold  un- 
der an  order  for  that  purpose.    The  Court  directed  the 
money  to  be  paid  to  Daniel  Latham ;  and  Wiswall  ap« 
pealed. 

The  notion,  on  which  the  oppeai  was  taken,  is,  that 
the  creditor  got  a  priority  by  force  of  his  judgment  and 
execution.  But  the  decisions  bet  ween  those  parties,  when 
the  case  was  first  brought  here,  2  Ire.  Bq.  291,  and  also 
when  last  here,  are  clearly  against  that.  After  an  order 
of  the  Court,  directing  a  sale  of  the  lunatic's  estate,  for 
the  purposes  of  the  proceedings  in  the  matter  of  the  luna- 
cy, creditors  cannot  get  at  that  fund  in  any  manner,  but 
by  an  order  of  the  Court.    The  maintenance  of  the  luna« 
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tic  is  to  be  provided  for,  in  the  first  instaoce ;  and  then, 
the  means  of  doing  so  cannot  be  touchedi  bat  by  the  leave 
of  the  Court,  under  whose  direction  the  support  of  the 
lunatic  and  the  ordering  of  bis  affairs  are  placed.  There 
can,  then,  be  no  lien  in  the  case ;  at  least,  when  there 
is  no  specific  property  of  the  lunatic,  not  embraced  in 
the  order  for  the  sale*  The  consequence  is,  that,  when 
the  charge  of  the  lunatic  and  his  affairs  by  the  Court 
ceases  by  reason  of  the  death,  or  restoration  of  the  reason, 
of  the  lunatic  and  the  rendering  his  account  by  the  com* 
mittee,  the  Court  proceeds  no  further  in  administering 
the  fund,  but  simply  gives  it  into  the  hands  of  the  luna- 
tic or  his  representative,  where  it  will  be  amenable  to 
creditors  in  the  same  manner,  as  the  estate  of  other 
debtors,  and  with  the  same  power  of  preference  by  the 
debtor  between  bis  creditors.  Therefore  the  order  most 
be  affirmed  with  costs. 


Pbe  CuBiAiff*  Order  affirmed. 
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Aa  ladMiemrat,  ftlMi«,  of  a  bill  or  note,  •▼ett  thoaf  h  it  bo  ia  ftill»  !•  aot  mt* 
fleUnt  to  ptm  th«  intarwt  in  it  Th«re  kniiat  be  a  daliviiy,  iitbar  to  tbo 
•adoner  bimtdlf  or  to  aome  ono  for  him. 

Whore  oUtos  are  beqaeathed  ■peeifieally  to  diSerent  penonii  aad  the  eieca* 
tori  beioff  eompelled  by  oirottoittancet  to  keep  poowMioB  of  them  for  mmm 
tloie  after  the  death  of  the  testator,  either  rtoeiTOo  profits  or  iaean 
•speneoi^  raeh  profile  or  ospeoeeo  matt  be  attached  to  aad  go  with  tha 
ilaTee,  from  wbieh  they  loepeotiToly  ariee. 

A  ttttator,  in  one  olaoM  of  hie  will,  lays  '*I  give  to  my  daughter  E.  a  negro 
woman  Leah  and  her  baby  Anderson,  her  yonngeet  child  llTing."  In  an* 
other  eltoeo  he  says,  •*{(  there  ehoold  be  any  inereaee  from  my  negro  wo- 
maa  Leah,  I  want  that  equally  divided  betwoea  my  three  daaghten,  J^ 
E.  aad  A » eome  to  bny  and  pay  the  othen,  ae  I  would  not  wieh  any  sold 
out  of  the  family."  Held,  that  the  iucreaee  here  apokoa  of  meant  the  la* 
oreaae  born  during  the  life  of  the  testator. 

Tha  ease  of  Pslway  ▼.  Powell,  9  Dot  fr  Bat  Eq.  SOS,  eitod  aad  approved. 

Cause  removed  from  the  Court  of  Equity  of  Guilford 
County  at  the  Fall  Term  1849. 

James  Nelson,  of  Gnilfordt  made  his  will  on  the  12th  of 
September  184dt  and  died  on  the  6th  of  January  1844* 
He  devised  and  bequeathed  certain  estates  to  his  wife* 
The  will  then  malces  the  following  dispositions  :'*!  give 
to  my  son  Lemuel  a  negro  boy  Elijah,  and  his  equal  part 
of  my  personal  estate  not  otherwise  disposed  of  hereafter : 
To  my  son  John  E.  one  negro  boy,  Jesse,  and  $100,  and 
bis  equal  part  of  my  personal  estate  not  otherwise  disposed 
of.  To  my  daughter  Jane  C.  M agee,  during  her  life,  and 
then  to  the  heirs  of  her  body  a  negro  girl,  Hannah,  and 
her  equal  part  of  my  personal  estato  not  otherwise  de« 
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vised.  To  my  daughter  Elizabeth  one  negro  woman* 
Leah  and  her  baby,  Anderson,  her  youngest  child  living, 
one  horse  worth  SOO,  one  cow  and  calf,  feather  bed  and 
furniture,  one  desk  and  half  ihe  cupboard  ware  and  half 
the  kitchen  furniture,  saddle  and  bridle,  and  four  head  of 
sheep,  and  8100,  and  her  equal  part  of  my  personal  estate 
not  otherwise  devised :  To  my  daughter,  Aley  Amanda, 
my  two  negro  girls,  Eliza  and  Nelly,  one  horse*  saddte 
and  bridle  worth  875.  one  cow  and  calf,  one  feather  bed 
and  furnitore,  oite  desk,  half  the  eupboard  ware,  and  half 
the  kitchen  furniture,  four  sheep,  and  8150  in  cash,  and 
her  equal  part  of  my  persona)  estate  not  otherwise  de« 
vised  :  ,Tq  my  son  James  my  two  negroes,  George  and 
JPriscilla,  one  horse  and  saddle  worth  875«  one  cow  and 
etilt  one  feather  bed  and  furniture,  four  ^heap,  one  sow 
and  pigs,  his  choice,  8200  in  ca^h,  my  rifle  gun,  and  hia 
equal  part  of  my  personal  estate  not  otherwise  disposed 
ol':  All  my  household  furniture,  not  dis(>osed  of  hereto- 
fore, to  be  equally  divided  between  my  three  children, 
Elizabeth.  Aley  Amanda,  and  James.  My  will  is  that  my 
land  be  equally  divided  between  my  three  sons,  LemueU 
John,  and  James;  and  when  divided  into  three  equal' 
parts  by  three  disinterested  men,  James  is  to  take  choice 
ctflbe  three  lots,  aad  Xiemuel  and  John  must  draw  for 
choice  if  they  cannot  agree.  And  if  there  should  be  any 
increase  from  my  negro  woman,  Leah,  I  want  that  equal- 
ly divided,  between  my  three  daughters  Jane  Magecg 
Elizabeth,  and  Aley  Amanda }  some  to  buy  and  pay  the 
Qthera,  as  I  would  not  wish  any  sold  out  of  ibe  family." 

The  testator  appointed  his  son  Lemuel  bis  executor, 
and  the  will  was  proved  by  him  as  a  will  to  pass  both 
real  and  personal  estate. 

The  testator's  son  John  lived  in  Missouri  at  the  making 
of  the  wiH,  and  died  there  on  the  28th  day  of  December 
1843,  intestate,  leaving  an  only  child,  Angenetta,  an  in* 
^nt  at  the  date  of  the  will.    The  testator's  real  estate 
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coDsisted  of  a  tract  containing  G39  acres,  which  he  owned 
in  fee,  and,  on  the  20th  of  December  1843,  he  sold  and 
oonveyed  00  acres  thereof  to  one  Bowman  at  the  price  of 
•800,  and  took  his  bond  therefor,  payable  to  himself  The 
testator  made  the  sale  with  the  view  to  give  his  son  John 
money  in  place  of  land ;  and  accordingly  he  endorsed  th# 
bond  in  full  to  his  son  John,  then  in  Missouri,  and  had 
the  endorsement  witnessed,  saying  at  the  time,  that,  as 
John  lived  in  Missouri,  money  would  do  him  more  good 
than  land  in  this  State^and  puttingthe  bond,  thus  endorsed^ 
among  his  own  bonds  and  notes,  where  it  remained  up  to 
his  death.  Administration  of  the  estate  of  John  Nelson 
was  also  granted  to  Lemuel  Nelson,  and  he  was  likewise 
appcflnted  guardian  to  the  infant  Angenetta.  Upon  that 
state  of  the  facts  several  questions  arose  as  to  the  rights 
of  the  parties  in  respect  of  Bowman's  bond ;  whether  it 
belongs  to  the  administrator  of  the  son  John,  or  falls  into 
the  residue  of  the  personal  estate  of  the  testator;  and 
whether,  if  the  former,  the  right  of  Angenetta,  the  child 
of  John,  to  the  share  of  the  land  and  the  specific  legacies 
to  her  father  would  thereby  be  affected,  and  to  what 
extent. 

The  different  pecuniary  legacies  amount  to  SSM,  and 
the  value  of  the  horses  and  saddles  and  bridles  given  to 
three  of  the  children  is  9210,  making  together  the  sum  of 
8160 ;  and  the  executor  states,  that  the  residue  of  the  ea« 
tate  (not  specifically  given)  including  debts  to  the  testa* 
tor,  amounted  to  the  sum  of  8616  10  only,  and  that  ilia 
disbursements  and  charges  are  8482  84-^which  Ieav«B 
only  a  balance  of  8133  72  applicable  to  the  satisfaotion 
of  the  legacies  of  8700,  provided  Bowman's  bond  should 
not  form  part  of  the  residue.  If  that  should  fall  into  tbo 
residue,  then  the  sum  of  S845,  received  on  it  for  principal 
and  interest,  is  to  be  added  to  that  of  8138  72— making 
an  aggregate  of  8477  72,  applicable  to  tboae  legaeieib 
The  testator  did  not  own,  when  he  made  his  will  or  deed ' 
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any  karHes,  saddles,  or  bridles,  whioh  coald  be  delivered 
inafttisfaction  of  the  legacies  of  those  articles*  Qaestions 
have  arisen,  whether  io  case  of  a  deficiency  of  the  residue 
qi  the.  estate  to  discharge  all  those  legacies,  the  other 
donaeftiB  the  testator's  will  ought  to  contribate*  in  pro« 
)iarti,ati  to  the  valQe  of  their  several  gifts  to  make  up  the 
deficieney  ;  and,  if  not,  bow  those  general  I^ateea  are  to 
abate  between  themselves. 

.  .The  widow  of  the  testator  attempted  to  dissent  from 
the  wUl«  and  filed  a  bill  against  the  executor  to  have  the 
benefit  of  a  dissent ;  which  put  it  out  of  the  power  of  the 
txtteator  to  settle  the  estdte  or  deliver  over  the  specific 
legacies,  until  the  decision  of  that  suit  against  the  widow 
10  1648.  While  it  was  pending,  the  executor  hired  out 
sa^h  of  the  aegroes  as  would  bring  wages«  and  for  the 
maintenance  of  some  he  was  obliged  to  paj;.  A  question 
baa  arisen,  whether  the  hires  and  expenses  during  that 
period  fall  into  the  general  account  of  the  estate  or  belong 
to  or  roust  be  borne  by  the  several  legatees,  to  whom  the 
]Mirticular  slaves  are  given. 

.^Between  the. making  of  the  will  aild  the  death  of  the 
testator,  the  woman,  Leah,  given  to  Elizabeth,  bore  no 
4tber.  child ;  buc  she  hath  since  had  three  ;  and  a  question 
bas.  arisen,  whether  they  belong  to  Elizabeth  exclu« 
slvely,  or  are  to  be  divided  between  her  and  her  two 
siaters* 

'  Tbe  biH  is  filed  by  Lemuel  Nelson  and  the  infant  An* 
ganetta  against  the  other  son  James  and  the  testator^s 
Ihwoe  daughters,,  to  obtain  the  opinion  of  the  Court  upoa 
Aepvoper  construction  of  the  will,  and  to  have  a  decia* 
Kation  of  the  rights  of  the  several  parties  under  it  and 
upon  the  other  facts  stated. 


boigU%  for  the  plaintiC 

ISio.  ^oUMol  for  the  defendants. 
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RvFFiN.  C.  J.  Although  the  point  seems  to  present  bat 
little  difficulty,  yet  it  is  not  worth  while  to  consider  what 
effect,  if  any,  the  endorsement  of  Bowman's  bond  to  John 
Nelson  could  have  on  the  devises  and  bequests  to  him» 
had  the  endorsement  been  an  effectual  transfer  of  the 
bond  ;  because  the  Court  is  of  opinion,  that  the  bond  wad 
not  transferred,  for  want  of  a  delivery  to  the  son  or  to 
some  one  for  him.  In  Bayley  on  Bills  98,  it  is  said,  that 
bills  or  notes  are  assigned  either  by  delivery,  or  by  en- 
dorsement  and  delivery ;  and  that  is  adopted  by  Byles 
110.  In  several  modern  cases,  the  same  doctrine  has 
been  judicially  held.  In  Marston  v.  Allen,  8  M.  &  W. 
484,  one  Harriss,  an  o/Rcer  of  a  bank,  endorsed  a  bill  in 
blank,  and  delivered  it  to  acother  servant  of  the  bank,  to 
be  kept  as  the  property  of  the  bank  :  but  he.  mala  Jide^ 
passed  it  to  the  plaintiff,  who  sued  the  acceptor  on  it; 
and  upon  a  plea,  that  Harriss  did  not  endorse  the  bill  to 
the  plaintiff,  it  was  hold  that  the  endorsement,  actually 
appearing  on  the  bill,  was  not  legally  an  endorsementi 
that  would  transfer  the  bill  to  the  plaintiff,  because  it 
was  not  completed  by  the  requisite  delivery  from  Harrisi 
to  the  plaintiff,  inasmuch  as  his  delivery  was  to  his  fel? 
low  servant  for  u  particular  purpose,  in  fraud  of  which 
the  plaintiff  obtained  the  bill  from  that  person.  But  the 
previous  case  otPrind  v.  Hampshire^  I  M.  &  W,  305,  i% 
yet  more  in  point.  It  was  trover  for  a  bill  of  exchange^ 
endorsed  by  one  Usher  to  the  plaintiff's  wife,  in  payment 
of  a  debt  from  Usher  to  her.  It  was  remitted  by  Usher 
to  the  defendant,  his  agent,  who  got  the  bill  accepted, 
and  advised  Mrs.  Brind  that  he  was  directed  by  Usher  to 
pay  her  some  money,  and  desired  to  be  informed  how  it 
should  be  delivered.  But,  before  he  parted  from  the  bill, 
he  was  instructed  by  Usher  to  keep  it,  and  not  deliver 
it  to  the  plaintiff  or  his  wife  ;  and  for  that  reason  he  kept 
the  bill  and  refused  to  deliver  it.  The  pleadings  were 
drawn  out  to  a  sur-rejoinder,  to  which  there  was  a  de* 
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inarrer«on  the  groand»  that  it  was  admitted  thereby,  that 
the  defendant  was  the  agent  of  Usher,  and  that  the  bill 
remained  in  his  hands  the  same  as  in  Usher's,  endorsed, 
but  not  delivered,  to  Mrs.  Brind,  and,  so,  no  property  in 
the  bill  vested  in  her  or  her  husband ;  and  there  was 
judgment  for  the  defendant  thereon.    It  was  insisted  for 
the  plaintiff,  that  it  was  not  competent  to  the  defendant 
to  say  he  did  not  hold  the  bill  for  the  person  to  whom  it 
was  specially  endorsed  and  was  to  be  delivered  in  pay- 
ment of  a  debt ;  especially  after  having  got  it  accepted 
with  the  endorsement  on  it,  and  given  notice  to  the  plain- 
liflT.     But  the  Court  did  not  think  those  circumstances 
changed  the  character,  in  which  the  defendant  stood  to 
the  parties  and  held  the  bill,  as  the  agent,  namely,  of 
Usher ;  and  therefore  that  there  was  no  transfer  of  the 
property  in  the  bill.     In  the  beginning  of  the  argument, 
the  plaintiff  *s  counsel  contended  that  he  ought  to  recover, 
because  the  bill  was  endorsed  to  the  plaintiff's  wife,  and 
that  passed  the  right  to  the  plaintiff;  and  (hat,  in  the 
case  of  a  special  endorsement  to  a  particular  party,  it 
was  not  necessary  to  aver  a  delivery  or  shew  one.    But 
Baron  Parkb  replied,  that  it  was  not  necessary  to  aver 
the  delivery  specially,  because  it  was  implied  in  the  alle* 
gation  of  endorsement ;  yet  that  a  delivery  to  the  endorsee 
was  necessary  to  pass  the  bill.     And  Lord  Abingrr  puts 
the  very  case  now  before  us,  by  supposing  that  Usher,  af- 
ter endorsing  the  bill,  bad  kept  it  in  his  own  possession  ; 
and  he  asked,  would  the  plaintiff  have  any  property  in  it  7 
It  is  clear  he  held,  that  be  would  not,  for  he  gave  judg- 
ment for  the  defendant,  because,  he  said,  the  case,  as  to 
him,  was  exactly  the  same  as  if  Usher  had  carried  the 
bill  for  acceptance,  after  endorsing  it  to  the  plaintiff,  and 
afterwards  renounced  his  intention  of  paying  it  over  to 
the  party,  whose  name  he  had  endorsed  on  it.    The  same 
principle  is  deducible  from  the  two  other  cases  of  Adams 
V.  JoncSf  12  Adol.'  &  El.  455.  and  Williatns  v.  EvcrcU,  14 
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Enst  MS.    It  seems  therefore  estiiblished*  that«  even  by  a 
fall  endorsement,  a  note  or  bill  is  not  transferred  to  the 
endorsee*  if  the  endorser  keep  it  in  his  own  possession ; 
nor,  indeed,  is  the  property  passed  by  sach  endorsement, 
tboagh  the  bill  be  sent  to  the  agent  of  the  t^ndorser  for  the 
purpose  of  handing  it  to  a  creditor  of  the  endorser  as  a 
payment*  provided  the  delivery  be  countermanded  before 
its  completion.   The  present  case  is  much  stronger  against 
the  immediate  and  absolute  operation  of  the  endorsement ; 
since  the  endorser  never  parted  from  the  possession  of 
the  instrument*  but  it  was  merely  voluntary,  and  it  is 
perfectly  certain  the  father  did  not  intend  that  his  son 
John  should  have  the  whole  proceeds  ol  the  land  sold, 
and  also  have  an  equal  share  with  his  two  brothers  in 
that  which  remained   unsold :  and,  therefore,  he  never 
would  have  delivered  the  bond  to  John,  while  his  will 
continued  unaltered,  since  that  inequality  would  have 
been  the  consequence.    No  doubt,  he  intended  to  alter 
his  will  so  as  to  preserve  the  original  equality,  in  point 
of  value,  in  the  provision  made  for  his  sons,  and  in  that 
event  he  would  have,  probably,  delivered  the   bond  Iq 
John  or  bestowed  it  on  him  in  his  will.    But  death  fol* 
lowed  so  speedily,  that  he  did  not  carry  out  those  pur« 
poses ;  and,  under  such  circumstances,  it  cannot  be  in* 
ferred*  that  the  father  intended  to  give  up  the  control  of 
the  bill,  and  the  property  in  it  to  pass  immediately.    It 
must  therefore  be  declared,  that  the  bond  did  not  vest  in 
John  Nelson,  but  belonged  to  the  testator  at  his  death, 
and  forms  a  part  of  the  residue  of  his  estate,  and  is  ap* 
plicable,  as  such,  to  the  payment  of  the  debts  and  general 
legacies. 

If  there  should  be  a  deficiency  of  asseti>,  not  otherwise 
disposed  of,  for  the  satisfaction  of  those  legacies  (amount* 
ing  in  the  aggregate  to  8760,)  they  must  necessarily  abate 
among  themselves, pro  rata.    Devisees  or  specific  lega* 
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lees  are,  under  no  circa mstancej),  liable  to  contribution 
towards  making  up  general  Irgacins  of  any  kind. 

As  all  the  negroes  are  giv(»n  specifically,  the  respective 
donees  are  entitled  to  the  proHls  arising  from,  or  liable 
for  the  charges  incurred  for,  the  several  negroes,  which 
eonstitute  their  legacies  respectively.  It  is  assumed  from 
the  pleadings,  that  the  executor  justifiably  withheld  his 
assent  to  the  legacies,  pending  the  suit  by  the  widow, 
and  that  he  acted  bona  fide  in  hiring  and  maintaining  the 
9laves.  Of  course,  then,  the  incidents  of  profits  and  losses 
must  go  with  the  principal,  that  is.  the  slaves,  which  are 
the  subjects  of  the  gills.  For  example,  the  expense  of 
maintaining  the  woman,  Leah,  and  her  fnimily  Is  stated 
to  have  been  JR329  75  ;  but  there  are  now  four  children 
besides  the  mother,  and  it  is  nothing  but  right,  that  the 
increase  and  the  outlay  should  go  together. 

Upon  the  remaining  question,  as  to  the  construction  of 
the  clause  disposing  of  any  increase  Leah  should  have, 
the  Court  is  unable  to  form  an  opinion,  as  clear  and  sat* 
isfactory  as  is  desirable,  inasmuch  as  the  intention  is  im- 
perfectly and  vaguely  expressed.  But  after  considering 
it  a  good  deal  we  have  been  led  to  conclude,  that  the  tes* 
tator  meant  therein  only  such  issue  as' the  woman  might 
thereafter  have  in  his  lifetime.  In  the  first  place,  it  is  the 
aataral  construction,  that  a  will  refers  to  the  death  of 
the  testator,  as  much  in  reference  to  the  subject  of  tho 
gift  as  in  reference  to  the  donees.  Now,  it  is  well  settled. 
that  a  legacy  to  the  issue  or  children  of  another,  when 
no  time  is  fixed  for  a  division,  vests  in  those  in  esse  at 
tbe  death  of  the  testator,  to  the  exclusion  of  the  post  nafi ; 
for,  as  the  legacy  is  immediate,  it  vests  and  is  divisible 
at  the  same  time,  which  is  the  death  of  the  testator,  aU 
though  the  words  may  be,  'Ho  tbe  children  of  A.  begotteil 
or  to  be  begotten."  The  English  cases  on  this  point  are 
collected  in  1  Kopcr  on  Legacies  18,  ti  seq  ;  and  the  caso 
oi  Petway  v.  Powell,  2  Dcv,  &  Bat.  Eq.  308,  and  several 
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olherii  iQ  this  Court  were  dacided  on  that  principle.    £k> 
it  would  seem  likewisef  that,  when  the  children  of  a  par<- 
ticular  female  slave  are  given  separately  from  the  mother 
to  one  set  of  donees*  and  the  mother  is  given  to  another* 
and  DO  time  is  specified  within  which  the  children  are  to 
be  born,  and  they  are  not  given  as  the  first  or  second 
child,  but  as  children  generallyt  it  must,  upon  the  same 
principle  follow,  that  all  such  as  may  have  been  born  be* 
fore  the  death  of  the  testator,  and  be  then  in  esse^  are  in- 
^laded«  except  those  that  may  be  specifically  disposed  of 
to  some  other  person;  and  that  none  are  included,  but 
such  as  may  have  come  into  being  in  the  testator's  life^ 
tioie.     Besides  the  analogy  between  the  two  cases  to 
which  the  rule  is  thus  applied,  other  reasjons  lead  to  the 
siame  conclusion,   ^i  is  difficult  to  suppose  that. a  iesta^ 
tor>  and  especially  a  father,  in  providing  for  a  daughter 
by  the  absolute  and  imniediato  gift  of  a  negro  vroman, 
could  m'ean,  that  she  should  be  at  all  the  expense  of  pro« 
viding  for  the  mother  during  her  pregnancies  and  con- 
finements after  child-birth,  and  yet  give  away  two  thirds 
of  the  ofi*spring — almost  the  only  profit  of  such  slaves— 
which  she  may  have  in  the  course  of  her  whole  life.     It 
would  destroy  the  value  of  the  gift,  and,  in  effect,  render 
the  negro  inalienable.     Again,  the  Issue  is  to  vest  in  three 
daughters,  if  at  all,  when  and  as  it  comes  into  existence ; 
and  it  is  most  unnatural,  that  the  testator  should  have  in- 
tended, on  the  one  hand,  that  the  infants  should  be  immc* 
diately  taken  from  the  mother,  and  not  reasonable,  on  the 
other  hand,  that  the  owner  of  the  mother  should  be  ob* 
Hgedtokeep  the  ehildren  for  the  other  owners,  until  it 
should  be   fit  to  separate   them  from  the  mother.    No 
<)oubt,  a  testator  may  give  the  mother  to  one  and  her 
first  or  second  chiki  or,  even  all  her  children,  as  they  may 
be  born  during  her  life,  to  some  one  else.     But  to  efTeet 
tiiat,  there  ought  to  be  words  plainly  denoting  the  meaning 
to  be,  that  the  child  or  children  should  pass,  whether  bor» 
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States' farther,  that  he  has  understood  that  the  bond  had 
blanks  in  it,  which  rendered  it  ineflTectaaK  and  that  they 
w^^re  aftei'wards  filf6d  up  by  one  of  the  plaintiffs  or  at  his 
instance ;  and  he  insists  for  that  reason,  that  the  bond,  if 
executed,  was  not  obligatory.  The  answer  further  states, 
thtft  the  defendant  believes,  the  plaintiff  William  Davis, 
\vho  married  the  intestate's  widow,  destroyed  the  said 
bond  or  suppresses  it  in  order  to  conceal  its  defects. 

The  defendant,  Mrs.  Wilkinson,  has  no  knowledgeon  the 
subject  and  leaves  the  plaintiffs  to  their  proofs. 

« 

Straftgc,  for  the  plaintiff. 

Badger  and  W.  Winslow^  for  the  tiefendants. 

4 

Ruf^Ty,  C.  J.     The  evidence  is  entirely  satisfactory 
upon  the  point  of  the  execution  of  the  administration  bond, 
by  the  several  persons  stated  in  the  bill,  and  the  minutes 
M*  the  Court.    The  Clerk  of  the  Court  says,  he  has  no 
floubt  it  was  duly  executed  and  was  payable  to  the  Jus- 
tices of  the  County  Court,  as  that  was  then  the  form  used 
}n  the  Court.    He  states  likewise,  that  while  the  suit  at 
law  was  pending,  Davis  and  he  were  looking  at  the  bond, 
ivhen  Davis  called  his  attention  to  the  circumstance,  that 
fYie  ttames  of  the  obligors,  who  had  executed  the  bond, 
Werd  not  ins*erted  Sn  the  body  of  it,  and  that  he,  the  wit- 
ness, then  Svrote  their  names  tn  the  bond,  considering  it 
M^  ffttty  to  do  so.     Asa  security  to  the  present  plaintiffs 
(he  instrument 'cannot  be  affected  by  that  act  of  the  Cterk, 
who  was  a  stranger  to  them.     Besides,  if  the  Clerk  had 
'destr^}^d  the  bond,  or  if  it  were  originally  defective,  the 
^laintiffk  would  still  be  relieved  in  this  Court  to  the  ex- 
tent, to  U*faieh  ttitij  'Could  have  remedy  on  the  bond  at 
la'Ar;  If  It  were  valid  aftd  in  existence.    Armstrad  v.  Baz* 

'   ¥MWe i'jJpefafed  'up6n  ihk  evidence  at  tbe  he^i4ng some, 
"^u^  ftot  'Wry  strong!  cause  to  suspect,  that  the  plain- 


DECEMBER  TERM,  1840.  4«| 


Davit  0.  Davis. 


tiflf.  Davis,  might  have  suppressed  the  bond.  Although 
the  jurisdiction  oFthis  Court  upon  lost  bonds  is  assumed 
upon  the  grounds  of  the  oath  of  the  party  as  to  the  loss 
and  of  the  indemnity  decreed,  as  explained  in  the  case  of 
Fisher  v.  CarrolU  at  this  term,  yet  we  conceive  the  Court 
would  not  be  bound  nor  at  liberty  to  help  an  obligee,  if 
it  should  fippear  affirmatively,  that,  instead  of  losing  the 
bond,  he  had  destroyed  or  suppressed  it.  An  enquiry 
was  therefore  directed  on  that  point ;  and  it  has  resulted 
in  satisfying  the  Court,  that  there  is  no  just  reason  to  im- 
pute to  that  or  either  of  the  ptaintifTs  the  charge  of  <^ 
stroying  or  concealing  the  instrument,  but  that  it  has  been 
in  fi^ct  lost  or  mislaid — the  present  and  late  decks  having 
stated,  that  they  were  unable  to  find  it  in  the  offioe  and 
-bad  no  knowledge  where  it  is. 

It  must  be  declared,  therefore,  that  William  Wilkinsop 
and  the  other  defendants  duly  executed  the  administrA- 
tion  bond  in  the  penalty  of  ot  $10,000  and  that,  in  conse- 
quence of  its  being  lest,  the  plaintiffs  are  entitled  to  re- 
lief therein  against  the  obligors  in  this  Court  for  the  sums 
dne  lo  tbem  as  next  Of  kin  of  the  intestate,  within  the 
penalty  of  the  bond.  And  it  must  be  referred  to  the  Clerk 
4o enquire,  what  sums  may  be  due  to  the  plaintiffs  ra^^c- 
tihrely  io  tke  premises. 

Per  Curiam.  Dectee  aeG!Ordingly» 
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t 

JLm  award  for  the  paymeot  of  money  merely  can  only  be  enforced  at  law-*^ 

Equity  has  no  jariadlction  over  it. 
^e  aaee  of  MUler  t.  HotfUt  6  Ire.  ftq.  S09,  dtetf  and  approTod. 


•  Catrse  removed  from  the  Cotirt  of  Equity  of  Granvillo 
County,  at  the  Spring  Term  1649. 

James  Nuttall  was  indebted  to  William  Itobards  upon 
two  bonds  for  the  sum  of  8666  06  1-3  each,  bearing  date 
November  10, 1837,  and  payable  one  day  after  date,  and 
Alexander  H.  Nuttall  and  Charles  N.  Nuttall  were  sure- 
ties in  both ;  one  of  those  notes  was  endorsed  by  the  ob- 
ligee to  William  D.  Williams,  who  brought  suit  on  it 
against  the  obligors  and  recovered  judgment  in  Granville, 
James  Nuttall  was  also  indebted  to  William  Robards  ^in 

*  two  other  bonds,  bearing  date  February  8rd  1888 ;  one 
for  8740  99  due  one  day  after  date«  and  the  other  for 
$1104,  payable  on  the  1st  of  May  1838,  with  interest  from 
June  1st  1S37.  On  the  3rd  of  February  1838  James  Nut* 
tall  conveyed  to  the  defendant,  Horace  L.  Robards,  five 
slaves,  a  tavern  and  lots  in  Oxford,  sundry  articles  of 
furniture,  horses,  cattle,  and  a  barouche,  wagon,  and  other 
chattels,  and  assigned  to  him  all  his  interest  and  share  in 
the  estate  of  his  father  John  Nuttall,  then  lately  deceased* 
upon  trust  to  sell  the  real  and  personal  estate  upon  the 
terms  therein  specified,  and  collect  the  money  and  pay 
the  debts  due  as  aforesaid  to  William  Robards.  and  also, 
in  case  the  said  James  should  not  by  a  certain  day  dis* 
charge  the  debt  due  to  William  D.  Williams,  for  which 
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William  Robards  was  liahtr.  as  endorser,  to  pay  out  of 
the  said  money  into  the  hands  of  the  said  William  Ro* 
bards,  a  t»um  sufficient  to  pay  u'hat  might  be  due  thereon. 
The  bill  was  filed  in  March  1846  against  Horace  L* 
Rohard?,  the  trustee  and  the  executor  of  his  father  Wil* 
Uam  Robard-s,  who  had  in  the  mean  while  died ;  and  it 
states  that,  by  sundry  payments,  made  by  James  Nuttall 
to  William  Robards  or  to  the  defendant,  and  the  proceeds 
of  the  real  estates  and  certain  parts  of  the  personalty,  the 
whole  cf  the  debts  had  been  satisfied  before  the  7th  of 
August  18S9,  except  the  judgment  to  Williams,  and  tlie 
further  sum  of  844S  IS  remaining  due  to  William  Ro- 
bards  oti  the  other  debts :  that  the  five  negroes,  besides 
some  others  of  the  chattels,  still  remained  unsold  and  m 
the  hands  of  James  Nuttall ;  and  that  the  present  plain- 
tiff was  before  and  then  a  creditor  of  James  Nuttall  by 
judgments  in  Granville,  on  which  writs  o[  fieri  facias 
Were  in  the  hands  of  the  sheriff  of  Granville  and  had 
been,  as  well  as  anexeontion  on  the  judgment  of  Williams, 
levied  on  the  said  slaves  and  other  effocts  so  remaitiiag 
unsold:  that  the  plaintiff,  in  order  to  put  it  out  of  the 

-  power  of  any  other  person  to  prevent  him  from  reaching 
and  selling  the  said  property  by  his  executions,  purchased 
the  debt  so  due  to  Williams  and  took  an  assignment  of 
the  judgment,  and  atso  on  the  7th  of  August  1830,  caused 
William  Robards  td  be  duly  released  from  all  liability,  as 

-  endorser  of  the  bond,  and  gave  his  own  bond  to  William 
Hobards  for  the  Said  sum  of  f  442  IS,  which  was  accepted 
by  him  in  satisfaction  of  the  balance  due  to  him  on  all 
the  debts  mentioned  in  the  deed  of  trust,  and  was  so  n« 
presfied  in  the  bond:  that  some  of  the  negroes  were  re- 
moved by  Nuttall  from  Granville  to  Warren  Oouiity.  imd 
were  there  sold  by  other  creditors  on  execution,  nnd  the 

'  purchasers  had  acquired  a  good  title  by  a  possession  dl-mor.*. 
than  three  years,  and  that,  by  reason  thereof,  che|itatntiff 
'failed  to  obtain  satisfaction  of  bis  said  debt^  hyexeou- 
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f  ions  at  law  :  that  tho  plaintifT  dkl  not  seek  to  obarge  the 
defendant  for  the  lossof  the  said  slaves;  butthat  he  insisted 
he  was  entitled  to  be  satisfied  oat  of  any  other  funds  of 
-the  trdst  in  the  hands  of  the  defendant  as  trustee,  or  which 
Temained  undisposed  of :  that  two  of  the  slaves  and  some 
t)thor  articles  had  been  sold  under  the  executions  after  Au  • 
•gust  1839,  by  the  sheriff  of  Granville,  who  held  thepro^ 
ceeds  in  his  hands  and  would  not  apply  thetn  without  the 
consent  of  the  defendant,  upon  the  ground  that  the  debts 
secured  In  tho  deed  must  first  be  paid  thereout:     And 
also  thatt  after  that  period^  the  defendant,  as  the  assignee  ' 
of  Jano^s  Nuttall  under  the  deed  of  trust,  received  certaiD 
mrnis,  amounting  to  nearly  9700,  as  and  for  the  share  of 
James  Nuttall  in  the  estates  of  John  Nuttall  and  never 
-aoeoUDted  for  the  same  to  James  Nuttall  nor  to  the  plain- 
tiff:  that  the  plaintiff  was  entitled  to  have  those  sums 
applied  to  the  satisfaction  of  the  judgment  in  the  name 
of  Williams,  and  to  reimburse  to  him  the  sum  so  paid  by 
him  to  William  Robards  and  also  to  have  any  parts  of  the 
property,  remaining  on  hand,  sold,  and  the  proceeds  ap- 
pHed  to  the  discharge  of  the  residue  of  those  debts  and  of 
the  other  judgments  of  the  plaintiff  agaiast  JaroesNutt* 
rII  :  and  that,  being  so  entitled,  he  applied  to  the  delen- 
4ant,  Horace  L.,  to  account  to  him  accordingly ;  but  that 
they  were  not  able  to  concur  about  the  sum  in  the  hands 
of  said  Horace  L.  as  trustee,  and  that  thereupon  tlf^y 
mutually  agreed  that  the  same  should  be  ascertained  and 
•determined  by  the  arbitrament  of  two  persons,  David  J. 
Yoang  and  James  M,  Wiggins,  and  that  on  the  22ad  of 
-May  1644,  the  arbitrators  awarded,  that  the  defendant 
should  pay  to  tho  plaintiff  the  sum  of  6682,  as  tbe^lance 
-  then  in  bis  hands  as  trustee,  which  was  received  after  the 
Yth  of  August  1839 :  that  the  aame,  when  paid,  will  inot 
natisfy  all  the  debts  from  James  Nuttall  to  the  plaintiff, 
and  that  the  defendant  is  bound  now  to  ffny  that  sum  and 
.iilso>to  take  whatever  other  steps  may  bQ  necessary  to 
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dispose  of  ehe  other  specific  effects,  not  yet  sold,  and  to 
apply  the  proceeds  to  the  satisfaction  of  the  several  de« 
mands  of  the  plaintiff.  The  prayer  is,  that  a  decree  may 
be  made  accordingly,  and  to  that  end  that  the  defendant 
may  render  an  acconnt,  and  discover  the  several  matters 
charged,  and  ateo  what  part  of  the  property  remains  un« 
sold,  and  for  general  relief. 

The  alleged  award  is  annexed  to  the   bill  and  is  as 
follows: 

'^Wyatt  Cannndy  against  Horace  L.  Robards;  Refer- 
red  to  the  undersigned  for  settlement. 

"Wyatt  Cannady,  having  on  7th  of  August  1839,  exe- 
cuted  to  William  Robards  his  bond,  expressing  on  its  face 
to  be  in  fbll  of  the  demand  of  said  Robards,  under  the 
deed  of  trust  from  James  NuttHll ;  we  find  that  Horace 
L.  Robards  did  afterwards  receive  of  the  funds  of  Jame^ 
Nuttall  9682,  and  this  sum  being  in  his  hands  of  the  trust 
funds,  we  award  that  it  shall  be  applied  to  the  payment 
of  such  claims  then  due  to  Wyatt  Cannady  against 
James  or  Alexander  Nuttall,  or  any  other  person,  as  by 
the  operation  of  law  created  a  valid  lien  on  said  funds 
to  the  amount  thereof — provided  claims  of  the  above  de  # 
oription  shall  then  have  existed  or  been  since  created  : 
and,  if  not,  after  satisfying  such  as  do  exist,  with  the 
interest  thereon,  the  surplus,  if  an^*,  to  be  applied  aoeor* 
ding  to  the  directions  contained  in  the  deed." 

The  answer  states,  that,  besides  the  judgment  assigned 
by  Williams  to  the  plaintiff,  he,  the  plaintiff,  claimed  to 
be  creditor  of  James  Nuttall  by  fseveral  other  judgments, 
and  that  he  had  executions  thereon  levied  on  three  of  the 
five  slaves,  which  were  offered  for  sale  on  the  6th  of  An* 
gust  1839,  when  the  defendant  forbid  it :  that  in  con* 
sequence  thereof  an  arrangement  was  made  between  the 
f>laintiff  aa)d  William  Robards  on  the  next  day,  the  object 
•of  which  was  to  enable  the  plaintiff  to  sell  those  three 
stares  under  bis  executions,  which  the  said  William  was 
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willing  Hbould  he  done*  if  the  pfaiati(r  wodU  becoaiA  re« 
sponsiibie  lo  him  ior  8443  18,  pai't.  of  ih^  deb(  of  James 
jHuUuU  to  him,  i^nd  releAse  him.  Kabards,  from  liability 
03  endorser  of  the  bond  to  Williams*  and.  agree  further 
that  the  trust  funds  should  be  wholly  freed  and  4iscbarj{^< 
cd  frofn  all  Imbility  to  the  plaintifi,  and  that  he  should 
not  be  entitled  to  the  satisfaction  of  any  of  his  demands 
out  of  the  trust  property :  and  that  it  was  then  so  agreed 
between  tho.se  two  persons.  The  answer  admits,  that 
tl^.  plaintifl'^H  bond  to  William  Robards  was  expres^sedto 
be  in  full  of  the  debt  of  James  Nut  tall  to  the  latter;  but 
U  avers  that  $u.qU  was  not  the  fact,  and  that  it  was  thus 
e^presiied  for  the  satisfaction  of  the  sheriffaa4  to  enable 
(be  plaintiff  to  effect  an  immediate  sale  of  the  three  negroes 
«a  the  e^ectttions^and  that  the  same  was  dpne  according- 
ly, and  to  have  the  proceeds  applied  to  the  benefit  of  the 
plaiatiff.  Moreover,  the  an^^wer  states,  that  there  was 
^  distiact  uaderstitnding  and  agreement  that  a  larga 
htaUnce  was  due  to  liobards,  and  that  James  Nuttall's 
UUerest  in  John  Nuttall's  estate  was  to  be  retained  for 
MOh  balance.  The  answer  lurther  states,  that  all  the 
propeKy  conveyed  in  the  deed,  which  the  defendant  had 
no^9^)ld  before  August  IS^U,  had  been  sold  under  the  e:^e« 
etttiQQS  of  the  plaintiff  in  Granville,  oc  under  those  in 
WarreQ!»  which  are  mentioned  in  the  bill ;  and  that  it  was 
altogether  the  plaintiff's  own  fault,  as  he  bad  been  dis- 
charged from  any  duty  in  respect  thereof  by  the  plaintifi, 
as  beft^re  mentioned. 

The  answer  admits  the  defendant's  receipt  of  the  sum 
of  94^3*  as  alleged  in  the  bill  ;  and  for  the  reasons  before 
Ijaentioned  denies,  that  the  plaiutiff  is  entitled  to  any  part 
ifL  it,  and  in^i^i^ts  that  it  is  applicable  to  the  balance  of  the 
delUs  to  William  Robards;  and  an  account  is  set  Ibnbt 
which  shows  a  balance  yet  due  of  j&3i  23  after  applying 
that  sum  of  S632.  It  also  admits  the  reterence  to  YouQg 
aad  Wiggins,  but  states^  that  the  arbiiralors  aevci:  cam^ 
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to  a  filial  determinationi  and  that  thciy  did  not  hii^^^d  the 
paper  annexed  to  the  bill  a9  an  awardt  ^  fl^r  ^$  tbe 
defendant  was  informed  and  believes :  and  it  insists, 
|f  it  was  sp  intended,  that  it  is  void,  beci^ui^e.  it  does 
iM>t  order  the  money  or  any  part  of  it  to  be  paid  to  tho 
plaimtiff. 

Obo  of  the  arbitrators!  proves,  that  the  paper  was  in- 
teaded  as  an  award,  and  states  his  impression  that  it  wa^i 
oommnnicated  to  the  defendant. 

.  The  deposition  of  the  sheriflTof  Granville  states,  that  he 
held  the  execution  of  Williams  and  several  others  in  fa^ 
vor  of  Cannady  against  James  and  Alexander  Nuttali. 
and  that  the  plaintiff,  in  order  to  get  in  all  the  olaiiQ^ 
against  those  persons  and  prevent  the  creditprs  fri^m  sao^ 
jri6oing  their  prop<^rty  and  save  something  for  Alexa^*^ 
der's  family,  agreed  to  take  the  JMdgniiept  to  Willii^m^  at 
the  full  amoant  of  principal  and  interest  due  on  it*  Md 
pay  the  debt  to  Col.  Robards :  that,  accordingly,  pp  tbft 
9th  of  August  1839,  the  plaintiff  paid  up  the  aqin  dm  0% 
the  judgment  and  took  an  assignment  of  it.  wdal^ogavf 
his  bond  to  fiobards  for  8442  18 — which,  upon  a  cwipn? 
tetion  and  adjustment  between  the  parties^  was  ase^r- 
tained  to  be  the  balance  remaining  due :  and  that  i|  wa/i 
the  intention  of  those  persons  thereby  to  release  the  pr9* 
perty  from  the  deed  of  trust.  90  that  it  might  be  fold  ondef 
the  executions :  and  that  he,  the  sheriff,  did  i^ell  tJbree  of 
the  negroes  and  applied  the  money,  as  far  ai9  il  wo^ldg4^ 
•to  the  satisfaction  of  Cannady's  demands,  and  that  he  eor 
deavored  to  seize  the  other  negroes  and  personal  proper 
iy  mentioned  in  the  deed,  but  wae  unable,  becaQie  Jame* 
Nottall  carried  it  to  Warren* 

The  plaintiff  likewise  examined  Jamea  Nattall  to  proyf 
«ariDoe  payments  t#  the  defendant  or  his  teetator,  aa4 
that  there  was  a  balance  of  the  trust  fund  in  the  deffllif 
dant's  hands,  after  diiehafgiag  the  debts  aeMCsA  by  tlm 
deed. 

Pf 
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W.  H^  Haywood^  for  the  plain tifT. 
'^  Grah(tmf  for  the  defendant. 

Ri5FFiN»  C.  J.  The  plaintiff  eannot  have  relief  upon  the 
footing  of  the  avA^ard  :  which  aeems  to  have  been  the  par« 
pose  of  the  bill.  As  an  award  for  the  payment  of  money 
merely,  the  i;emedy  \h  at  law,  and  performance  cannot  be 
dt>mpel)ed  by  bill,  as  it  might,  if  if.  had  been  for  the  con* 
veyance  of  an  estate.  Hall  v.  Hardy,  3  Pr.  Wras.  187.' 
Wood  \\  Griffith,  1  Swans.  54*  Bouch  v.  Wither,  4  John. 
C.  C.  405.  But,  if  it  were  otherwise,  this  award  isfio  de- 
fective upon  its  face,  in  not  ascertaining  any  sam  to  be 
due  to  the  plaintiff  or  awarding  any  sum  in  particular  to 
be  paid  to  him,  that  it  cannot  be  sustained.  It  merely 
decides,  that  the  defendant  holds  8683  of  the  trust  fund* 
not  necessary  for  the  payment  of  the  debts  to  William 
Robards,  and  awards  that  the  defendant  shall  pay  it  to 
the  plaintiff  or  any  other  person,  who  may  have  such 
etaims  as  by  law  constitute  a  lien  on  it.  Being  neither 
eertain  nor  final,  it  could  not  be  sustained  at  law,  nor  en* 
forced  here. 

It  was  next  said,  that  the  plaintiff  was  entitled  to  aa 
account,  independent  of  the  award,  and  to  a  decree  for  the 
satisfaction  of  his  judgments  ont  of  any  balance  that  may 
be  found  in  the  defendant's  hands.  As  the  bill  does  not 
seek  to  make  the  defendant  liable  for  more  than  is  in  his 
hands,  and  the  answer  accounts  for  his  receiving  the  pro* 
ceeds  of  John  Nuttali's  estate  in  a  manner,  which,  under 
the  circumstanoes,  is  not  at  all  satisfactory,  the  Court 
would  willingly  send  the  cause  to  the  master,  if  the  frame 
of  the  bill  and  the  facts  of  the  case  were  such  as  to  allow 
te.  But,  we  think,  tbey  are  not.  In  the  first  place  it  is 
W^arly  admitted  in  the  bill,  that  theplaintiflT  took  the  a9» 
slgnment  from  Williams  and  made  the  payment  to  WiU 
Ham.itobards  ttoder  an  agreement*  that  he  wonld  look  to 
James  Nuttall  and  to  the  remedy  at  law  by  judgments 
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and  executions,  to  obtain  satisfaction,  and  that  he  wair  net 
to  have  recourse  in  any  event  to  the  deed  of  trust  or  to 
the  delendant  or  his  father.  At  all  events,  the  answer 
states  that  fact  positively,  and  in  that  respi>ct  it  is  sup- 
ported by  the  testimony  of  the  sheriff,  who  makes  it 
plain,  that  the  whole  purpose  of  the  agreement  was  to 
get  clear  of  the  deed,  so  that  the  plaintifi*  might  use  his 
executions.  If  the  construction  of  the  deed  be,  that,  in 
reference  to  the  debt  transferred  to  Williams,  it  did  not 
provide  merely  for  the  indemnity  of  W.  Robards  as  en* 
dorser,  but  was  a  security  for  the  debt  itself,  yet  the  as- 
signment of  the  bond  or  judgment  to  the  plaintifi  could 
not  carry  the  benefit  of  the  deed  of  trust  as  a  further  col* 
lateral  security,  in  opposition  to  the  express  stipulation 
of  the  plaintiff  with  William  Robards  and  the  trustee, 
that  it  was  renounced.  But,  if  the  plaintiff  were  not 
fettered  by  that  agreement,  and  came  simply,  as  assignee 
of  one  of  the  debts  secured  by  the  dbed,  for  an  account 
and  satisfaction,  in  which  case  he  ought  to  have  the 
benefit  of  the  deed.  Miller  v.  Hoyle,  6  Ire.  £q.  270 :  still 
he  could  not  be  relieved  on  this  bill,  because  his  assignor 
and  the  debtors,  the  Nuttalls,  would  be  indispensable  par- 
ties, both  for  the  protection  of  their  interest  and  for  the 
security  of  the  trustee.  So,  if  the  plaintiff  be  not  regard- 
ed as  a  creditor  provided  for  in  the  deed,  but  as  filing  the 
bill  in  the  character  of  a  judgment  creditor  merely,  his 
case  is  still  more  defective  ;  for,  the  same  persons  would 
be  necessary  parties,  and,  besides,  the  bill  does  not  allege 
a  return  o{  nulla  bona^  nor  the  insolvency  of  the  debtors, 
tlor  plaintiff's  inability  to  obtain  satisfaction  at  law.  In 
fine,  it  appears  almost  certain,  that  the  bill  was  not  drawn 
with  any  view  to  an  account  upon  either  of  those  grounds, 
but  only  to  entitle  the  plaintiff,  either  as  the  party  to  the 
alleged  award,  or  as  a  person,  who  might  claim  under  it, 
to  have  satisfaction  out  of  the  specific  sum  found  by  the 
arbitrators  to  be  in  the  defendant's  hands.    As  he  cannot 
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kavo  il^Ut  as  has  been  already  stated,  be  mast  fail  alt9« 
gether ;'  for,  ahbough  the  defendant  may  be  liable  t« 
J^ames  Nattall»  the  mfaker  of  the  deed,  be  cannot  be  called 
to  account  by  the  plaintiff  opon  tbe  facts  now  appearioif. 

PMi  CustAHi.  Bin  dismissed  with  costs. 


THOMAS  TOMLINSOU  ««.  SAMUEL  SAVAGE  It  AL. 

ihieiigh  Equity  will  not  bompel  «  pnrehaMr  to  accopt  «  donbtfol  UtlO|  yot 

tho  dosbt  must  bo  a  reuooablo  one. 
]■  h  bill  to  roociod  a  doatltot  for  land  parehaaod  atiaootioD,  upoB  tbe  v«sdbt 

^■iployod  "pnffoioi"  Ibo  Unto,  when  the  Tondoe  diworwad  tfaibi  Ibsli  teMt 

be  aet  forth. 
¥be  case  of  MeDaweUw.  Simmoiu,  6  Ire.  Eq.  278|  cited  and  approred- 

Cause  removed  from  tbe  Court  of  Equity  of  JVfontgo- 
mery  County,  at  the  Fall  Term  1848. 

At  Fall  Term  1830  of  the  Court  of  Equity  for  the 
County  of  Montgomery,  Charles  Savage,  Samuel  Savage 
and  Robert  Lyde,  and  Augusta,  his  wife,  filed  their  bill 
ex  parte :  in  which  they  alleged,  that,  as  the  heirs  at  law 
of  their  mother,  Elizabeth  Savage,  the  said  Charles^ 
l^amuel,  and  Augusta  were  tbe  owners,  as  tenants  ia 
common,  of  a  plantation  on  Pedee  river,  containing  S50 
acres  ;  and  prayed  for  a  decree  of  sale  for  the  purpose  of 
J>artition,  and  the  sale  was  decreed  accordingly.  PonKH 
ant  thereto  the  Clerk  and  Master  sold  tbe  plantation  to 
tbe  plaintiff  for  the  price  of  94,500,  payable  in  tbree^oal 
installments ;  and  took  three  several  bonds  oftiSOO^pmf* 
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aUe  ihB  Ist  of  Jaoanry  183i-2-S;  with  ibtei-ett  from  tbo 
5th  of  December  1830,  the  day  of  sale.  The  plaintiff 
weat  into  possession  immediately  after  the  sale,  wMoh 
sras  confirmed  by  the  Court ;  and  has  been  in  possessioci 
evr  since*  He  paid  the  first  bond,  bnt,  after  the  second 
fell  dne,  be  reAised  to  pay,  and  filed  the  bill  to  resotad 
the  contract ;  which  bill  was  afterwards  dismissed  wttb* 
out  prejadice.  Ha  tlieu  filed  the  present  bill,  by  wJiicfa 
he  seeks  to  have  the  oontract  rescinded  apon  two  gronnda; 
beeanse  of  a  defect  in  the  title  as  to  all  or  some  part  of 
the  landt  and  because  Charles  Savage,  who,  as  he  aDegea, 
was  aware  of  the  defect  in  the  title,  «'was  himself  the 
principal  bidder  in  running  said  bond  up  t«  04,500  upon, 
your  orator.*' 

A  reference  was  made  to  the  Master  to  report  upon 
the  title,  and  he  reported,  that  a  good  title  can  be  made* 
Exceptions  are  filed  by  the  plaintiff. 

SUranget  for  the  plaintiff,  snbmitled  tbe  following  an- 
thorities : 

Dan'l  Ch.  Pr.  1300.  Tyler  v.  Simmons,  6  Page  127. 
Sugden  V.  4^  P.  314-23.  Crubb  on  real  property,  il06. 
Sweetapple  v.  Binder,  2  Vern.  536.  Haughton  v.  Up^ood^ 
13  Pickering  154.  Crabh  on  real  property  2317.  Cloud  v.^ 
Webb^  3  De V.  3 1 7.  Van  Mome  v.  Foreda,  5  Job  n.  Ch.  Repu. 
407.  Sugden  on  K  4-  P.  287  ;  lb.  252 ;  lb.  18.  Sttnyw 
Eq.  Jur.  293*  Meadows  v.  Tanner,  5  Mad  34.  Brawly 
▼•  Aip,  3  Vee.  620 ,  Twining  v.  Morriced,  2  Bro.  C.  0. 
326.  Walker  v.  Nightingale,  2  Bro.  P.  C.  1 93.  Dan.  Ci. 
Pr.  202,  341,  1010.  1  Stores  Eq.  Jur.  64.  Coysgam  v« 
JoneSf  Amb.  613. 

Wineton,  for  the  defendants. 

I^SABBOK,  J.  It  will  be  conveaieist  to  ooosider  them 
under  two  heads.    First,  in  reference  to  the  tHIe  of  John.< 
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son ;  and  second,  in  reference  to  the  title  of  Elizabeth 
Savage,  derived  from  Johnson.  As  to  Johnson's  title* 
the'  plantation  contains  two  tracts  :  one  of  three  hundred 
acres  on  the  river,  which  is  mostly  cleared  and  in  caiti* 
Yation  ;  and  the  other  of  three  hundred  and  fifty  acres* 
lying  back  in  the  hills  and  mostly  wood-land.  The  two 
tracts  do  not  adjoin,  being  separated  by  a  narrow  strip  of 
land,  but  they  were  sold  together  and  the  one  is  necessary 
to  the  other  for  a  supply  of  wood  for  fencing,  fires,  &c 

In  1785  a  grant  issued  to  Johnson  for  the  three  hundred 
acre  tract;  but  a  grant  had  issued  to  one  Hall  in  1751, 
whigh  covers  the  whole  of  this  tract.  In  1839  a  grant 
issued  to  Johnson  for  the  three  hundred  and  fifty  acre 
tract ;  but  a  grant  had  issued  to  one  Whitfield  in  1788. 
which  covers  the  larger  part  of  this  tract ;  and  in  1783  a 
grant  had  issued  to  one  Colson  which  also  covers  Hi 
acres  of  this  tract.  The  part  covered  by  this  grant  is 
still  in  woods.  Johnson  by  his  tenants,  cultivated  the 
three  hundred  acre  tract  and  got  wood  from  the  three 
hundred  and  fifty  acre  tract  until  1792,  when  he  made  a 
contract  of  sale  to  Mrs.  Nesbitt,  who  resided  upon  the  three 
hundred  acre  tract  and  used  the  other  tract  for  wood  un- 
til 1793,  when  she  married  one  Blinett,  who  lived  upon 
the  three  hundred  acre  tract  and  used  the  other  for  wood 
until  1823.  Mrs.  Nesbitt  paid  for  the  land  before  her 
marriage  with  Blinett,  but  did  not  take  a  deed  from  John* 
son,  and  died  in  1796,  having  had  a  child,  born  alive,  but 
which  died  soon  after  its  birth.  Blinett^  after  her  death, 
claimed  as  tenant  by  the  curtesy,  and,  besides  the  posses- 
sion  above  stated,  he  settled  his  daughter  Airs.  Lanier 
upon  the  three  hundred  and  fifty  acre  tract,  who  cleared 
afield  and  lived  on  the  land.  The  house  was  near  the 
Salisbury  road,  and  both  the  house  and  field  were  upon 
that  part  of  the  tract,  which  is  covered  by  the  Whitfield 
grant,  but  her  possession  did  not  extend  to  the  part  cover- 
ed by  the  Colson  grant.    Mrs.  Lanier  continued  upon 
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the  place  until  her  death  in  1819,  when  the  field'was 
tnrned  out,  and  no  one  had  possession  of  this  tract,  except 
for  the  purpose  of  getting. wood  to  support  the  plantation 
on  the  other  tract,  until  the  plaintiff  took  possession  in 
January  1631«  Prior  to  the  year  1833,  Mrs.  Savage,  the^ 
mother  of  the  defendants,  Charles,  Augusta,  and  Samuel, 
and  who  was  the  only  child  of  Mrs.  Blinott  by  a  former 
husband,  one  Nesbitt,  had  filed  a  bill  against  Johnson 
and  Blinett ;  in  which  she  alleged,  that  her  mother,  who 
was  her  guardian,  bought  the  land  for  her  and  paid  for  it 
with  her  money ;  and  in  1823  a  decree  was  entered,  ia 
pursuance  to  which  Johnson  conveyed  the  land  to  Mrs. 
Savage,  and  Blinett  released  to  her  all  claim  as  tenant  by 
the  curtesy.  Mrs,  Savage  held  possession  in  the  same 
way,  that  Blinett  had  done,  until  her  death  in  1S30,  when 
the  land  was  purchased  by  the  plaintiff,  who  was  in  pos* 
session  before  the  sale,  as  tenant,  and,  after  the  sale,  has 
continued  in  possession  up  to  this  time.  In  1831,  the 
plaintiff  built  a  house  and  cleared  a  field  on  the  three 
hundred  and  fifty  acre  tract,  near  where  Mrs.  Lanier  had 
lived,  and  be  has  lived  there  ever  since. 

One  of  the  plaintiff's  exceptions  raises  a  question  as  to 
the  validity  of  Johnson's  title :  the  whole  of  one  traot 
and  the  greater  part  of  the  other  being  covered  by  elder 
grants.  The  reply  is,  that  the  length  of  possession,  from 
which  every  presumption  necessary  to  sustain  the  title, 
under  which  it  has  been  enjoyed,  will  be  made,  and  the 
statute  of  limitations,  have  not  merely  taken  away  any 
right  of  action  under  those  old  grants,  but  have  perfected 
the  Johnson  title.  As  to  the  three  hundred  acre  tract, 
there  has  been  a  continued  possession  under  the  Johnson 
title  for  about  sixty  years,  during  which  time  Hall,  to 
whom  a  grant  issued  in  1751,  has  not  been  heard  of,  and 
neither  he,  or  any  one  claiming  under  him,  has  ever  set 
up  claim  to  the  land.  It  is  said,  that,  for  ought  that 
appearsi  Hall  may  have  died  before  Johnson's  grant  is* 
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sued  leavingan  hoir  under  disabiltyt  and  by  an  aeeamula- 
tion  oFdisabilities  it  may  be,  that  some  person  may  new 
have  a  right  to  set  up  his  title.  Such  an  erent  is  'possi- 
ble, bnt  it  is  a  remote  possibility;  and,  althoagh  Bqaity 
will  not  compel  a  purchaser  to  accept  a  doubtful  title, 
the  doubt  must  be  a  reasonable  one.  Emery  r.  Ctreu^eek 
OMad.  41.  Hillory  v.  Waller  13  Yes.  S49:  Such  as 
would  deter  a  prudent  man,  who  wished  to  boy,  from 
making  the  purchase,  especially,  when,  as  in  this  case, 
the  purchaser  takes  possession  without  objection  until 
long  afterwards. 

As  to  the  three  hundred  and  fifty  acre  tract,  possession 
was  held  of  that  part  which  is  covered  by  the  Whitfield 
grant,  by  Mrs.  Lanier,  claiming  under  Blinett,  who  held 
under  the  Johnson  title  for  more  than  seven  years,  prior 
to  the  year    18l9:   and    possession   has  been  held   by 
the  plaintiflT,  himself,  for  more  than  seven  years  before 
this  bill  was  filed ;  and  besides  this  actual  possession,  the 
land  has  been  used  during  the  whole  time  by  the  persons, 
cultivating  the  other  tract,  for  the  purpose  of  getting 
wood.    The  same  doubt  does  not  exist  as  to  the  person 
entitled  to  the  Whitfield  grant,  as  was  suggested  in  re* 
ference  to  the  Hall  grant ;  for,  it  is  shown,  that  Whit- 
field's  title  belongs  to  one  Wall,  who  brought  an  action 
of  ejectment  against  the  plaintiflT,  claiming  all  that  part 
of  the  three  hundred  and  fiAy  acre  tract,  which  is  covered 
by  the  Whitfield  grant.    The  case  was  tried  several  times 
in  the  Court  below,  and  once  in  this  Court,  and  was  finally 
decided  in  favor  of  the  Johnson  title.    It  appears  from 
ihe  plat,  filed  as  an  exhibit,  and  the  proof,  that  the  pos- 
aession  of  Wall  did  not  extend  over  any  part  of  the  three 
hundred  and  fifty  acre  tract,  and  there  was  nothing  to 
•prevent  the  possession  of  the  plaintiff  from  perfecting  the 
Johnson  title.j   The  law  upon  that  question  is  clear  and 
there  is  no  doubt  as  to  the  fact  of  possession.     It  is  true, 
that  a  recovery  in  ejectment  is  not  of  itself  suiEelettI  to 
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show,  that  the  title  is  good ;  for  a  new  action  may  be 
brought,  but  the  pendency  of  the  action  is  calculated  to 
elicit  the  facts,  and  in  this  case  the  title  is  put  beyond 
question  by  the  operation  of  the  statute  of  limitations. 
ll  is  objected,  that  a  purchaser  should  not  be  required  to 
take  a  title«  which  has  been  made  good  by  the  statute^ 
We  see  no  force  in  the  objection.  So  that  the  title  be 
good,  it  matters  not  how  it  is  made  so. 

As  to  seventeen  and  a  half  acres  of  this  tract,  which  is 
covered  by  the  Colson  grant,  the  Johnson  title  is  not  good ; 
for,  this  parcel  being  in  woods  and  no  possession  being 
taken  of  it  by  those  claiming  under  the  Johnson  title,  so 
as  to  interfere  with  the  Colson  grant,  the  continued  pos* 
session  has  been  in  Colson  and  those  claiming  under  him, 
as  his  was  the  older  title.  But  taking  off  this  parcel  does 
not  so  materially  affect  the  value  of  the  rest  or  make 
such  a  substantial  alteration  in  the  subject  of  the  contract, 
as  to  entitle  the  plaintiff  to  have  it  rescinded,  because 
compensation  can  be  made  by  making  a  deduction  of  the 
value  of  this  parcel ;  and  it  must  be  declared  to  be  the 
opinion  of  this  Court,  that  the  plaintiff  has  an  equity  to 
have  a  credit  entered  upon  his  bonds  for  such  sum  as  mav 
be  the  value  of  this  parcel,  compared  with  the  residue^ 
upon  the  supposition  that  the  whole  is  worth  84500. 

Second  ;  as  to  the  title  of  Mrs.  Savage. 

Mrs.  Nesbitt,  the  mother  of  Mrs.  Ravage,  bad  two  chil- 
dren by  a  former  husband — John  Colson  and  Jane,  who 
are  both  living — Jane  married  one  Norwood,  who  is  dead* 
John  Colson  and  Norwood  and  wife  were  parties,  plain* 
tiffs,  to  the  bill  filed  by  Mrs.  Savage  against  Johnson  and 
Blinett,  and  are  concluded  by  the  decree,  under  whidh 
Johnson  conveyed  to  Mrs.  Savage,  and  cannot  be  heard 
to  impeach  it  after  so  long  an  acquiescence.  Blinett  hai 
released  his  claim  as  tenant  by  the  curtesy,  and  Mrs.  Nor- 
wood, since  the  death  of  her  husband,  has  also  released* 
This  makes  it  unnecessary  to  decide  the  many  interesting 
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qoestions,  that  were  raised  in  the  argument  upon  the  sup- 
position, that  the  decree  did  not  conclude  them.  The  fact« 
that  they  were  parties,  seems  to  have  been  over*Iooked 
in  framing  the  exceptions.  The  exceptions  to  the  report 
of  the  Master  are  over-rnled,  except  as  to  the  seventeen 
and  a  half  acres. 

.  It  was  further  insisted,  that  the  plaintiff  had  a  right  to 
have  the  contract  rescinded,  because  there  was  unfair 
bidding,  or  ''puffing,*'  as  it  is  termed.     Before  the  sale, 
'Charles  Savage  and  Lyde  contracted  to  let  one  Wall  and 
*WaddelI  have  the  tract  for  83000,  whether  it  sold  for 
more  or  less,  and  for  this  purpose  Charles  Savage  w^as 
to  buy  the  land  at  the  Clerk  and  Master's  sale,  and.  if  he 
was  forced  to  bid  more  than  $3000,  he  and  Lyde  were 
'to  lose,  each  a  third  of  the  excess,  and  Wall  and  Wad- 
dell  were  to  pay  the  other  third  to  Samuel  Savage,  who 
was  under  age  and  could  not  be  bound  by  the  agreement. 
'When  the  Innd  was  run  up  to  84000  by  the  plaintiff, 
Wall  and  Waddell  released  Savage  and  Lyde  from  their 
contract,  and  Savage  afterwards  continued  to  bid,  until 
it  went  up  to  H4hQ0  and  was  struck  off  to  the  plaintiff. 

If  Savage,  after  the  release,  continued  to  bid,  not  for 

the  purpose  of  buying  the  land,  but  with  a  view  to  run  it 

'up  on  the  plaintiff,  in  pursuance  of  an  understanding 

between  himself  and  Lyde,  acting  for  themselves  and 

their  infant  brother,  upon  this  fact  being  shown,  the  Court 

would  not  have  confirmed  the  sale  ;  and  it  may  be,  that, 

'  if  it  had  been  properly  charged  and  in  apt  time,  it  would 

have  sustained  a  bill  to  rescind  the  sale      But  there  are 

'no  sufficient  allegations  in  the  present  bill  to  raise  the 

'question.    There  is  no  allegation  of  an   understanding 

'between  Savage  and  Lyde  to  run  the  land  up  upon  the 

'plaintiff;  and, for  aught  that  isallegedi  Savage  may  have 

*  continued,  to  bid  for  the  purpose  of  buying  the  land  for 

'himself,  as  he  had  a  right  to  do.    There  is  no  allegation. 

'  that  the  plaintiff  was,  by  reason  of  the  bidding,  induced 


DECEMBER  TERM.  1849.  437 


HeDderaoQ  v».  Womack. 


to  give  more  for  the  land  than  it  was  worth,  or  than  he 
had  before  made  up  his  mind  to  give*  And  there  is  no 
allegation  as  to  the  time  wlien  these  faots  came  to  the 
knowledge  of  the  plaintiff,  so  as  to  take  the  caase  out  of 
the  principle  laid  down  in  McDowell^  v.  Simmons  6  Ire. 
£q.278.  The  allegation  is  simply,  that^  after  the  release, 
^Savage  was  the  principal  bidder  in  running  said  laod 
up  to  ((4500  upon  your  orator." 

The  injunction  must  be  dissolved,  except  as  to  the  sum 
or82Gl,  which  sum  is  retained,  until  the  report  is  made 
as  to  tlie  seventeen  and  a  half  acres.  The  plaintiflTmust 
pay  all  costs.  There  must  be  a  reference  to  ascertain 
the  value  of  the  seventeen  and  a  half  acres,  compared 
with  the  whole  land,  supposing  the  whole  worth  84500. 

r£R  Curiam.  Decree  accordingly* 


THOMAS  H.  HENDERSON  «-  AL.  va.  PLEASANT  H.  WOMACK, 

EXECUTOR,  JH3. 

• 

A  tattator  bequeathed  at  follows :  "First,  I  give  to  my  sons  T.  and  J.  and  to 
£.  F  's  ebildren  all  the  balanoe  of  the  negroes,  to  be  equally  divided  be« 
tween  them,  with  what  they  have  had  heretofore,  to  have  and  to  hold  dor* 
log  their  natural  lives.  The  reason  I  give  this  property  to  £.  F.,  my 
daughter's  children,  is,  that  I  am  fearful  S.  F.  would  spend  it  My  desire 
is,  that  the  property  which  shall  fall  to  E.  F.'s  children  shall  remain  in  the 
liands  of  my  executors,  and  it  is  my  wish  for  them  to  be  hired  out  nntil 
they  shall  arrive  at  the  age  of  twenty-one.  Secondly,  if  there  should  bo 
any  surplus,  after  payment  of  debts,  expenses  and  legacies,  soeh  snrpUis 
shall.be  equally  divided  and  paid  over  to  my  said  wifa  and  three  sons/', 
(the  testator  had  a  third  son  for  whom  he  had  made  a  previous  provision;) 
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'^and  ES.  F.'s  children  to  have  their  motherV  part  of  the  sarptoe,  tlieir  exe- 
outom  and  asei|ro8  absolutely  foreTer.'*  The  testator  io  hie  lifetime  and 
before  he  made  hie  will  gave  eorae  sjavee  aud  other  ohatlels  te  hie  three 
•eoa  and  hit  dmghtef  B.  F.  John  died  before  the  testator,  Ie«?ing  four 
thildrea. 

HM,  fiat,  That  the  children  of  E,  F.  take  ae  a  clasr,  and  not  per  capita ; 
that,  although  the  general  rule   is,  that  the  words  ''equally  to  be  divided*' 
Import  a  division  per  capita,  that  rule  does  not  apply  in  thie  oaee,  the 
Contest  evidently  shewing  that  the  class  was  to  take  aa  a  nail,  the  repre*  ' 
tentative  of  their  mother. 

lff;M^ee()Ottdly,  that  the  issue  of  John,  who  died  in  the  testator's  lifetimot 
living  at  the  death  of  the  testator,  could  not  take  a  life  estate  in  the  slavesf 
bequeathed  to  him  specifically,  aud  that  these  must  go  into  the  residue  ; 
Imt  that  the  iesae  of  John,  living  at  the  death  of  the  testator,  were  entitled 
to  bi»  portion  of  the  rettdne,  beqoeathed  to  bim,  under  the  act  of  1816, 
mad  the  termi  *'issae»"  includes  all  the  descendants  of  John,  living  at  the 
time  of  the  testator*a  death,  and  they  are,  under  the  act,  equally  entitled  to 
distribution  with  their  immediate  ancestors. 

HeZd,  thirdly,  that  only  the  children  of  E.  F.  who  were  in  esss  at  the  death 
of  the  testator,  can  take,  the  general  rule  being,  that  when  thedivnion  is 
not  postponed  in  the  will,  but  the  shares  of  each  are  ascertainable  at  tha 
death  of  the  testator,  only  those  can  take  under  a  gift  to  children  of  a  par- 
tionlar  person  who  were  in  being  when  the  will  took  effect. 

Heldf  fourthly,  that  there  may  be  an  immediate  division  of  the  slaves  be- 
queathed to  legatees  for  life,  and  also  an  immediate  division  of  the  neido* 
beqoeathed  among  all  those  entitled. 

Held,  fifthly, that  the  reversion  to  which  the  representativea  of  the  testator 
will  be  entitled,  after  the  expiration  of  the  life  estate  in  the  slaves,  the 
same  having  been  undisposed  of  by  th«  will,  cannot  be  immediately  divided  # 
bnt  at  the  expiration  of  each  legatee  for  life,  the  slaves,  so  devised  to  him 
ibr  life«  will  censtitnte  a  part  ef  the  general  residuum  and  may  thsn  b» 
divided.  _ 

Held,  sixthly,  that  the  provision  in  the  will,  as  to  advancements,  applies  only 
to  slaves  advanced,  and  these  are  to  be  brought  in  by  the  several  donees, 
in  determining  their  respective  shares ;  and  that,  in  estimating  these  id« 
Y&ncements,  the  valne  ef  the  slaves  ont  and  out  mnst  be  set  upon  them,  it 
being  presumed  that  the  advancement  was  of  the  absolute  interest  in  the 
•lavas,  and  not  of  a  life  estate. 

The  cases  of  Martin  v.  Gould,  2  Dev.  Eq.  805,  Spivey  y.  Spivey,  9  Ire.  £q. 
100,  Johnson  v.  Johneon,  3  Ire.  E!q.  4:^6,  and  Smith  v.  Barham,  2  Dev.  Eq. 
420,  cited  and  approved. 

Cause  remov^ed  fVom  the  Court  of  Equity  of  Caswell 
County  at  the  Fall  Term  184». 
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Jacob  Hendersoa  made  his  will  on  the  4th  of  April 
1845,  and  died  m  June  184G.  After  giving  to  hia  wifo 
certain  land,  slaves,  and  other  chattels  for  life,  with  re< 
mainder  over  to  his  infant  son  Albert,  the  will  contains 
the  following  dispositions.  **First :  I  give  to  my  sons 
Thomas  and  John,  and  to  Elizabeth  Fiiilder's  children,  all 
the  balance  of  the  negroes,  to  be  equally  divided  between 
them»  with  what  they  have  had  heretofore,  to  have  and 
tn  hold  during  their  natural  lives.  The  reason  I  give 
this  property  to  Elizabeth  Fielder,  my  daughter's,  children 
is,  that  I  am  fearful  Samuel  Fielder  would  spend  it.  My 
desire  is,  that  the  property  which  shall  fall  to  Elizabeth 
Fielder's  children  shall  remain  in  the  hands  of  my  execa« 
tor ;  and  it  is  my  wish  for  them  to  be  hired  out  until  they 
shall  arrive  to  the  age  of  twenty-one.  Secondly :  If  there 
should  be  any  surplus  after  payment  of  debts,  expenses, 
and  legacies,  such  surplus  shall  be  equally  divided  and 
paid  over  to  my  said  wife  and  three  sons,  and  Elizabeth 
Fielder's  children  to  have  their  mother's  part  of  the  sur- 
plus, their  executors  and  assigns  absolutely  forever.'* 

The  testator,  in  his  life  time  and  before  he  made  his 
will,  gave  some  slaves  and  other  chattels  to  his  three 
children,  Thomas,  John,  and  Elizabeth  ;  and  he  left  thir- 
teen  slaves,  besides  those  specifically  given  to  his  wife 
and  Albert.  John  Henderson  resided  in  Missouri  and 
died  there  on  the  26th  of  April  1846. 

The  bill  is  filed  by  Thomas  Henderson,  the  widow  and 
her  infant  son  Albert,  and  by  four  persons  as  the  children 
of  fohn  Henderson,  against  Womack,  the  executor,  and 
against  Sarah  S.  Fielder  and  Martha  E.  Fielder,  as  the 
children  of  Elizabeth  Fielder,  and  prays  that  the  rights 
of  the  parties  under  the  will  may  be  declared,  and  for  aa 
acooantt  and  satisfaction  of  their  respective  legacies. 

The  answer  of  the  executor  submits  to  an  account  and  ' 
to  dispose  of  the  effects  under  the  direction  of  the  Court* 
But  it  states,  that  he  in  not  acquainted  with  the  families  of 
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the  son  John  and  of  Mrs.  Fielder,  and  does  not  know 
what  children  they  had,  nor  whether  the  parties  to  the 
suit  are  their  children  respectively. 

No  counsel  for  the  plaintiffs. 
Kerrf  for  the  defendant. 

RuFFiN,  C.  J.  Strictly  speaking,  it  was  incumbent  op, 
the  plaintiffs  to  offer  proof  on  the  hearing  to  establish  the 
number  and  names  of  the  children  of  Elizabeth  Fielder 
and  of  the  issue  of  the  deceased  son  John.  But,  as  the 
object  of  all  the  parties  is  to  obtain  a  construction  of  the 
will,  the  defendant  made  no  objection  on  that  ground, 
and  therefore  there  may  be  an  enquiry  on  that  point. 

Several  questions  were  raised  as  to  the  construction  of 
the  will.  The  first  is,  whether  the  children  of  Elizabeth 
Fielder  take  as  a  class,  or  per  capita.  The  opinion  of 
the  Court  is  very  decidedly,  that  under  both  clauses  they 
represent  their  mother,  and  take  as  a  unit,  as  between 
them  and  the  other  donees.  It  is  true,  as  a  general  rule, 
that  ^'equally  to  be  divided"  imports  that  each  of  the  per- 
sons, among  whom  the  division  is  to  be  made,  is  to  take 
the  same  share,  and  consequently  they  take  separately  as 
individuals  within  the  description.  But  that  does  not 
hold,  when  there  is  sufficient  in  the  context  to  show  clear- 
ly, that  the  children  of  Elizabeth,  for  example,  were  the 
objects  of  the  testator's  bounty,  as  her  children,  and  were 
in  truth  donees  in  her  place  ;  for  it  is  manifest  the  inten* 
tion  was,  that  they  should  come  in  as  a  family.  The 
reason  assigned  here  for  giving  the  negroes  to  the 
daughter's  children,  instead  of  the  daughter  herself, 
shews  the  testator's  purpose  to  have  been  to  deal  equally 
between  bis  children  or  their  families,  and  m^kes  the 
case  like  that  of  Martin  v.  Gould,  2  t)ev.  £q.  305.  The 
same  intention  is  evinced  by  the  direction  in  the  residuary 
clause,  ''Elizabeth's  children  to  have  their  mother's  part 
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of  the  surplus ;"  and  by  that  id  the  previous  clause,  that 
the  division  was  to  be  equal,  "with  what  they  have  had 
heretofore."  That  last  circumstance  brings  this  case 
within  that  of  Spivey  v.  Sptvey,  S  Ire.  Eq.  100  ;  in  which 
it  was  held,  that  a  direction  to  include  in  the  fund  ad« 
vancements  to  the  mother  imported  that  the  children 
took  as  a  unit. 

Another  question  is,  what  effect  the  death  of  John  be- 
fore his  father  had  upon  the  gifts  to  him.    Were  it  not 
ior  the  Act  of  1816,  his  share  of  the  residue,  that  is,  ona 
fifth,  would  have  lapsed,  and  gone  necessarily  to  the  next 
of  kin,    Johnson  v.  Johnson^  3  Ire.  Eq.  426.    By  force  of 
that  act,  however,  the  bequest  took  effect  and  vested  in 
the  son's  issue.    But  it  cannot  give  the  issue  a  share  of 
thcslaves  under  the  clause,  which  disposes  of  them  spe* 
cifically.    The  act  does  not  operate,  as  if  the  names  of 
the  issue  were  inserted  in  the  will  instead  of  that  of  the 
testator's  child ;  but  it  transfers  to  the  issue  the  thing 
given  to  the  child,  to  be  held  by  the  issue  in  the  same 
manner  and  to  the  same  extent  as  it  would  have  vested 
in  the  child,  if  living  at  the  testator's  death.    Then  this 
gift,  which  is  for  the  child's  own  life,  necessarily  expired 
upon  his  death,  and  there  is  nothing  to  which  the  issue 
could  succeed  under  that  clause  ;  but  that  share  falls  of 
course  into  the.  residue. 

There  are  further  enquiries,  who  are  entitled  to  the 
residue,  and  when  the  different  parts  of  it  are  to  be  de« 
vided.  It  is  to  be  observed  in  the  first  place,  that  the 
will  disposes  of  the  thirteen  slaves  for  the  lives  only  of 
the  several  takers.  Therefore,  besides  the  residue  derived 
from  other  parts  of  the  estate  after  payment  of  debts  and 
charges,  the  share  of  John  in  the  thirteen  slaves,  to  wit, 
one  third,  forms  part  of  it;  and  there  is  no  reason, why 
to  that  extent  the  division  of  the  residue  should  not  take 
place  immediately.  It  is  to  be  made  into  five  equal  shared, 
,    one  for  the  widow  and  Qach  of  the  two  surviving 
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title  fop  the  i««ue  of  John  and  one  for  the  Fielders.  The 
reversion  of  the  other  two  thirds  of  the  slaves,  after  tfie 
deaths  of  the  son  Thomas  and  the  children  of  Mrs.  Fiel- 
der, also  forms  part  of  the  residue ;  and,  as  those  persdns 
fihall  respectively  die,  the  slaves,  ^^hich  each  held,  will 
•he  divisible  as  parts  of  the  residue  into  five  shares,  as 
before,  for  the  rrsiduary  legatees  or  their  representatives. 

'The  bill  is  filed  upon  the  idea,  that  the  children  of  the 
sen  John  succeed  to  his  share.  It  may  be,  that  they  do, 
Hs  there  may  be  no  grandchildren  or  other  issue  of  that 
•person.  Rut  all  his  is^ae^  living  at  the  death  of  the  tes- 
tator, took  equal  and  transmissible  interests  ;  for,  the  act 
does  not  transfer  the  bequest  to  the  children  of  the  child, 
hutsays  expressly  that  the  title  shall  ••vest"  in  the  "issue.** 

•aod.  as  it  does  not  specify  in  what  proportions  the  several 
persons,  constituting  the  issue,  shall  take,  all  those,  who 
i^nswer  the  description  atthetescator'sdeath.  take  equally. 
Of  course  the  shares  of  any  of  the  issue  dying  afterwards 
will  go  to  their  representatives.  The  consequence  is,  that 
if  John  Hendi-rson  had  grand*children,  they  come  in  equal* 
ly  with  his  living  children,  thongh  the  parent  of  such 
grand  children  be  one  of  the  children.  That  is  the  sense 
of  the  tprm*'issue"  even  in  a  will,  and  when  unexplained* 
it  includes  all  offspring  or  descendants ;  and  they  take 
HS  joint  tenants,  and,  of  course,  equally.  Davenport  v. 
Hanhury^  S  Ves.  257.     Bernard  v.  Montague,  1  Mer.  424 

•and  436.  Much  more  must  it  be  received  in  thatsignifi* 
cation,  when  used  in  a  statute  without  qualification,  as 
is  the  ease  here;  for  the  act  has  no  reference  to  the 
statute  of  distribution  or  the  canons  of  descent,  or  any* 
thing  else  that  can  restrain  the  natural  and  most  exteti« 

.  ttive  sense  of  that  term. 

]t  does  not  appear  that  there  is  any  change  in  the  cbtl* 
dren  of  Mrs.  Fielder  since  the  making  of  the  will ;   and 

.  therefore  no  question  may  arise,  whetlter-any  chiW  of 

f  kera  v<  of  i^  not  to  bo  excluded.    Supposing  the  parttes, . 
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however,  to  desire  a  declaration  of  their  rights  to  be 
.made  as  definitely  as  possible,  the  Court  deems  it  proper 
to  express  the  opinion  entertained  by  us.  that  only  those 
of  her  children,  who  were  in  esse  at  the  death  ofthe  tes» 
titer,  take  under  either  of  the  bequests.  If  any  died  be* 
fore  and  left  issue,  such  issue  cannot  take.  Not,  under 
the  act  of  ISIG.  because  that  is  confined  to  gifts  to  a  child 
ofthe  testator,  and  does  not  include  one  to  a  grand  child, 
so  as,  upon  the  death  of  the  grand  child,  to  vest  the  thing 
in  the  grand  child's  issue.  Nor  could  the  issue  come  ia 
under  the  description  ot  Elizabeth's  children  in  the  will; 
for  that  does  not  include  grand-children,  except  under 
very  particular  circumstances,  which  are  not  suggested 
here.  Then,  the  general  rule  is,  that  when  the  division 
is  not  postponed  in  the  will,  hut  the  shares  of  each  are 
ascertainable  at  the  death  ofthe  testator,  only  those  can 
take  under  a  gift  to  children  of  a  particular  person,  who 
werein  being  when  the  will  took  efl[ect.  This  Court  might 
decree  an  immediate  sale,  although  some  of  the  parties 
be  infants.  But  that  is  not  the  case,  as  Mr.  Henderson^ 
the  son  Albert,  and  the  issue  of  the  deceased  son  John, 
have  no  interest  but  in  the  reversion,  as  a  part  of  the  res- 
idue, and  their  rights  ought  not  to  be  prejudged  for  the 
sake  of  promoting  the  convenience  or  interest  ofthe  other 
claimants. 

It  is  lastly  to  be  considered,  what  species  of  advance* 
ments  are  to  be  accounted  lor,  and  in  reference  to  what 
parts  of  the  estate  they  are  to  be  taken  into  the  account. 
The  provision  upon  the  subject  of  the  previous  gifts  is 
found  in  the  specific  disposition  ofthe  slaves  to  the  sons, 
Thomas  and  John,  and  the  Fielders  ;  and  it  seems  plainly 
to  mean  by  the  term,  *'  what,'*  such  slave  or  slaves  as 
thfy  hari  received  from  the  testator.  In  the  division  of 
those  slaves  he  intended  things  ejusdem  generis  to  be 
brought  in  by  the  several  donees  in  determining  their  re* 
spective  shares.    For  that  reasont  and  also  because  the 

Rr 
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residuary  clnuse  is,  in  its  terms,  a  simple  disposition  of 
the  residue  equally  among  certain  persons  without  any 
qualification  but  the  single  one,  that  some  of  those  per- 
sons are  to  take  one  share  as  a  class,  the  provision  con* 
cerning  the  advancement  does  not  apply  to  the  residue 
«t  all,  but  only  to  the  division  of  the  slaves  among  the 
tenants  for  life.  Of  course  the  son  Thomas  must  bring 
in. his  advancements.  The  children  of  Mrs.  Fielder  most 
brin^  in  those  to  her.  It  is  not  suggested,  that  lh(^  testa- 
tor  had  made  a  prior  gift  to  the  children  or  either  of  them, 
but  he  had  to  her.  Besides,  in  furtherance  of  the  equal- 
ity he  intended  between  his  children,  as  they  take  in  her 
fstead,  it  is  to  be  inferred,  he  intended  they  should  take 
as  he  would  have  required  the  mother  to  do.  It  is  equally 
necessary  to  include  ihe  advancement  to  the  deceased 
son  John ;  not,  indeed,  to  assign  a  share  to  him  or  his 
family,  but  in  order  to  ascertain  what  goes  into  the  resi- 
duum for  division  presently,  as  his  share.  For  it  is  to  be 
recollected,  that  the  will  does  not  give  to  each  a  third  of 
the  thirteen  negroes,  but  a  third  with  what  they  before 
had  respectively;  then,  the  slaves  on  hand  and  those  pre- 
viously given  constitute  the  fund,  and  each  one  gets  a 
'Share  of  that  fund  minus  his  advancement.  That  is  what 
John  would  have  got,  had  he  lived;  and,  although  the 
previous  gifts  to  him  cannot  be  taken  back,  yet  they  roust 
be  now  estimated  in  order  to  find  what  proportion  of  the 
thirteen  negroes  would  have  gone  to  him,  and*  that  fail- 
iiTgf  goes  into  the  residue.  In  estimating  the  different 
parts — it  not  appearing  that  either  of  the  advancements 
was  for  the  life  of  the  child — we  suppose  the  testator 
must  have  meant  the  value  of  the  slaves  out  and  out  to 
be  set  on  them,  but  that,  in  those  left  by  him,  the  lega- 
tees should  in  the  first  instance  have  only  an  estate  for 
life,  while  in  the  others  their  interest  was  absolute. 

Peb  Curiam.  Declared  accordingly* 
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A.  porchaned  a  tract  or  land  from  B.  and,  aftervearda  sapponiog  that  B.  bad 
BOt  a  good  title,  procured  a  conveyance  from  C  the  orij^tnal  ovaer,  under 
wkom  B  claimed.  Held,  that  if  B.'e  title  waa  bat  an  eqaitabia  one.  .wbea 
A.  was  iadueed  to  beUeve  that  it  was  a  legal  one,  apoo  B  *$  refusal  to  pro* 
eare  and  cooyey  the  legal  title,  A.  bad  a  right  to  have  the  contract  rescin- 
ded. But,  as  he  chose  to  purchase  the  legal  title  himself,  he  cannot 
claim  more  from  B.  than  to  be  reimbursed  what  it  cost  him  to  get  the  le- 
gal title. 

Caqse  remored  from  the  Coart  of  Equity  of  Ranflolpk 
County,  at  the  Fall  Term  1845. 

On  the  SSnd  of  January  1844»  the  defendant  sold  to  iU^ 
plaintiff  a  tract  of  land,  containing  one  hundred  acres* 
.oa  a  short  credit,  at  the  price  of  •  1 00,  and  he  then  executed 
.a  coDveyance  to  the  plaintiff,  with  general  warranty,  aiy4 
look  his  bond  for  the  purchase  money.  The  defeodaa^ 
represented  that  the  title  was  good,  and  the  plaintiff  pur« 
chased  without  further  examination.  The  land  was  gran* 
ted  in  1838  to  one  John  Cooper,  who  shortly  afteryirfird^ 
removed  to  Illinois.  In  1841  one  Jesse  Cooper,  a  broths? 
of  John,  came  in  from  Illinois,  and,  allegipg  that  h^had 
purchased  the  land  from  his  brother,  sold  it  to  the  defen- 
dant at  the  price  of  250,  and  made  him  a  deed.  Jessp 
Cooper  had  then  in  his  possession  the  original  grants  and 
also  a  manuscript  copy  of  it,  with  the  differepcei  that 
Jesse  Cooper's  name  was  inserted  19  it  inste.ad  of  John, 
as  the  grantee,  and  that  it .  was  signeci  by  ^ohn  Cq^per, 
and  dated  September  97th,  1840;  and  when  he,'Jes90j 
ipaade  the  eonveyamce  to  the  de^ndant  h^  delivered  jt9 
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him  also  the  other  two  papers.  The  latter  was  without 
a  seal  or  subscribing  witness;  and  it  was  represented  by 
Jesse  Cooper  to  be  the  conveyance  made  to  him  by  John 
Cooper.  In  April  1844,  John  Cooper  wrote  to  the  plaint  iff, 
that  he  had  never  conveyed  or  contracted  to  sell  the  land 
to  Jesse  Cooper,  bat  that  he  still  owned  it  and  wished  to 
sell  it.  Upon  receiving  this  information  the  plaintiff 
commanicated  it  to  the  defendant ;  and  the  defendant 
replied  that  John  Cooper  did  sell  and  convey  the  land  to 
Jesse,  and,  as  proof  of  it,  the  deft^ndant  produced  and  de« 
livered  to  the  plaintiff  the  grant  and  the  said  paper  so 
signed  by  John  Cooper,  and  represented  that  they  were 
the  title  papers,  under  which  Jesse  Cooper  claimed,  and 
which  he  had  delivered  to  the  defendant  when  he  made 
the  deed  to  the  defendant.  John  Cooper  came  to  this  State 
in  May  following,  and  made  claim  to  the  land  ;  and  the 
plaintiff  then  purchased  from  him  and  took  a  convey* 
ance«  expressed  to  be  in  consideration  of  2105,  containing 
covenants  of  general  warranty  and  against  encum- 
brances. 

The  bill  was  filed  in  June  1846,  and  statesthat  John  Coop* 
•r  did  not  sell  or  convey  to  Jesse,  and  that  Jesse's  reprn* 
aentations  to  the  defendant  on  that  subject  were  false;  That 
when  the  plaintiff  received  thegrant  and  otherpapersfrom 
the  defendant,  he  became  satisfied,  that  the  title  was  de- 
fective, and  urged  the  defendant  to  get  a  conveyance  from 
John  Cooper,  in  order  to  complete  the  title:  That  the 
defendant  insisted,  that  the  paper  purporting  to  be  signed 
by  John  Cooper  was  a  good  deed,  and  passed  his  title  to 
Jesse  Cooper,  and  that  it  was  then  vested  in  the  plaintiff, 
and  the  defendant  refused  to  proceed  further  in  the  bust* 
ness:  That  the  said  John  Cooper  threatened  to  bring  an 
ejectment  against  him:  and  the  plaintiff  knowing  he 
could  not  defend  it  successfully,  made  the  purchase  from 
John  Cooper  before  mentioned.  The  prayer  is,  that  it 
may  be  declared  that  the  defendant's  deed  to  the  plaintiff 
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passed  no  title,  and  therefore  that  the  plaintiff  oaght  to 
be  relievrd  against  the  bond  for  the  purchase  money,  as 
having  been  obtained  without  consideration,  and,  to  that 
end.  for  an  injunction  against  a  judgment  at  law  on  the 
bond. 

The  answer  states,  that  Jesse  Cooper  represented  to 
the  defendant,  that  John  Cooper  had  sold  and  conveyed 
the  land  to  him  :  and,  as  he  had  the  grant  and  also  a  deed 
from  John  to  him  in  his  possession,  the  defendant  be* 
licved  him  and  purchased  the  land  from  him,  and  took 
those  papers  with  the  deed   to  himself     The  defendant 
further  states    that,  besides  the  price  9100,  which  the 
plaintiff  was  to  give  him,  it  was  agreed  orally  between 
them,  that  if  any  gold  should  be  found  on  the  land,  the 
plaintiff  was  to  give  the  defendant  one  half.     He  admits, 
that  the  plaintiff  afterwards  informed  hira,   that  John 
Cooper  denied  having  sold  or  conveyed  to  Jesse  Cooper; 
and  that  he  claimed  the  land,  and  applied  to  the  defen* 
dant  to  complete  the  title  :  and  he  says,  that  he  then  in- 
sisted, that  John  Cooper  had  conveyed  to  Jesse  by  a  good 
deed  and  had  no  title ;  and  that  then  he  produced  the 
grant  to  John  Cooper  and  his  deed  to  Jesse  Cooper,  and 
delivered  them  to  the  plaintiff,  and  that  he  received  them 
and  professed  to  be  satisfied,  that  John  had  no  title.     The 
answer  states,  the  defendant  believes  that  the  plaintiff's 
sobsequent  purchase,  or  pretended  purchase,  from  John 
Cooper,  was  intended  fraudulently  to  get  clear  of  that 
part  of  the  bargain  respecting  the  gold,  which  both  par- 
ties thought  then  to  be  binding ;  and  that  the  defendant 
believes  further,  that  the  plaintiff  did  not  pay  Cooper 
any  thing  for  the    land.    The  answer  then  avers,  that 
John  Cooper  did  sell  to  Jesse  Cooper,  and  that  the  said 
instrument,  purporting  to  have  been  made  by  John  Coop* 
er,  was  executed  by  him ;  and  it  insists  that  it  is  a  good 
and  valid  conveyance,  whereby  the  defendant  was  seized 
of  the  premises  in  fee^  at  the  time  he  sold  to  the  plaintiff. 
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.   Moreheadf  for  the  plaintifT. 
Iredellt  for  tho  defondant. 


RuFnsr.  C.  J.  The  title  is  certainly  defective,  as  the 
paper  from  John  to  Jesse  Cooper  is  not  a  deed ;  for^  SQp 
posing  it  to  have  been  signed  by  John,  it  is  not  sealedt 
nor  attested,  nor  acknowledged.  The  plaintiff  bad  no 
knowledge  of  the  defect,  when  he  bought ;  for  the  defen- 
dant, though  he  had  that  paper  in  his  possession,  did  not 
then  show  it  to  him.  The  equity  between  the  parties  in 
that  state  of  the  case  would  seem  to  be  evident.  As  the 
purchase  money  was  not  paid,  and  the  vendor  had  repre- 
seated  the  title  to  bo  good  and  covenanted  for  it.  and  the 
vendee  did  not  know  otherwise,  the  Intter  had  a  right  to 
insist  on  its  being  made  good.  In  order  to  avoid  circuity 
of  action  and  to  secure  the  purchaser  from  loss  by  insol- 
vency of  the  other  part}',  equity  would  suspend  the  pay- 
ment of  the  purchase  money,  until  the  defect  should  be 
supplied,  and,  indeed,  after  a  reasonable  time,  would,  at 
the  instance  of  the  purchaser,  rescind  the  contract.  For, 
vhen  one  bargains  for  a  good  title,  he  has,  in  the  view 
of  a  Court  of  Equity,  a  right  to  have  it  made  good,  as  long 
as  the  contract  in  any  part  is  unexrcuted,  and  the  case  is 
therefore  in  such  a  state,  that  the  Court  can  lay  hold  of 
that  part  of  it,  and  thereby  enforce  tho  parties  toa  faith* 
ful  fulfilling  of  the  bargain,  as  it  was  iiitcnded  between 
them.  That  is  always  the  case,  when  the  purchase  raon* 
ey  is  behind.  For,  tho  Court  is  able  to  treat  that  as  a 
subsisting  and  stable  security,  which  the  vendee  ought 
to  have,  and  it  will  not  put  him  off  with  the  personal  re- 
sponsibility of  the  vendor  on  a  remote  breach  of  the  cov^ 
enant  for  quiet  enjoyment.  That  is  the  equity  between 
parties,  when  neither  was  aware  of  the  defect  of  title  ; 
for  the  equity  goes  on  the  view  taken  by  the  Court  of  the 
representations  and  covenant  respecting  the  title,  as  obli- 
(log  the  seller  to  perform  it  specifically,  before  he  can 
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draw  the  price  out  of  the  hands  of  (he  other  party.  It  is 
a  jurisdictioD  in  the  nature  of  decreeing  specific  perfor- 
mance, and,  in  the  meanwhile,  allowing  to  the  purchaser 
to  hold  to  the  security  he  has  in  the  purchase  money.  It 
is  singular,  that  the  defendant  could  have  thought  the 
paper  signed  by  John  Cooper  was  a  deed  ;  and  it  might 
be  strongly  suspected,  that  he  doubted  it,  and  that  it  was 
for  that  reason  he  did  not  show  it  to  the  plaintiff.  But 
no  stress  is  laid  on  that,  sinco  the  plaintiff's  equit3%  as 
the  matter  now  stands,  does  not  depend  on  that  at  all.  If 
he  did  not  know  that  the  title  was  defective,  then,  upon  the 
discovery  of  it.  the  vendor  had  the  same  right  to  complete 
the  title,  as  the  vendee  had  to  require  him  to  do  so.  The 
plaintiff,  after  taking  a  deed  and  going  into  possession 
under  it,  could  not  rescind  at  once,  upon  finding  a  flaw ; 
but  the  other  side  had  a  right  to  mend  it^  Then,  the 
plaintiff's  duty  was  to  inform  the  defendant  of  thedefectt 
when  he  found  it  out,  and  request  him  to  make  the  title 
good.  That  is  what  he  did.  If  the  defendant  had  thea 
got  a  good  deed  from  John  Cooper,  that  would  have  pat 
the  title  to  rest.  But  he  did  not ;  and.  insisting  most  er- 
roneously, indeed,  that  the  title  was  already  good,  he  re* 
fused  positively  to  move  another  step.  Now,  whether 
thedeiendant  knew,  or  not,  that  the  title  was  defective^ 
it  was  so  ;  and  in  either  case  the  plaintiff  might  well  have 
insisted,  that  he  was  not  always  to  be  held  in  a  state  of 
uncertainty,  and  therefore  declared  the  bargain  at  an  end 
•—that  is,  after  a  fraud,  or  an  express  refusal  to  complete 
the  title.  But  the  plaintiff  did  not  take  that  course  ;  nor 
was  he  bound  to  do  so.  For,  he  might  wish  to  hold  the 
land,  and  he  is  entitled  to  have  it  made  good  to  him,  at 
least  as  far  as  his  purchase  money  will  go  towards  effect- 
ing  it :  since  the  one  party,  as  much  as  the  other,  has  the 
right  to  make  good  the  contract  by  completing  the  title* 
Here,  instead  of  availing  himself  of  the  power  to  annul 
the  contract  after  the  defendant's  refusal  to  buy  John 
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Cooper's  outstanding  legal  title,  the  plaintiflT,  without  fur- 
ther  communication  with  the  defendant,  took  a  deed  from 
Cooper  to  himself,  and  then  filed  this  bill,  asking  peremp* 
torily,  in  the  first  place,  to  have  his  first  contract  rescin- 
ded. But  he  cannot  get  that:  for  he  has  now  a  title  to 
the  thing,  which  he  bought  from  the  defendant.  Then 
the  equity  between  the  parties,  now, seems  to  be  as  easily 
understood,  as  that  which  before  existed.  It  is,  that  the 
plaintiff  shall  be  reimbursed  by  the  defendant  what  it 
cost  him  to  get  the  legal  title.  At  least,  that  is  the  ut* 
niost  he  can  claim.  For,  being  in  possession  under  the 
defendant,  he  may  by  that  means  have  made  his  last  pur- 
chase the  easier  and  upon  better  terms:  and  therefore 
his  first  vendor  has  a  right  to  participate  in  the  benefits 
derived  therefrom.  The  parties  stand  in  such  a  relation, 
that  while  the  plaintiff  held  to  his  possession  and  deed, 
obtained  from  the  defendant,  he  could  not  appropriate  to 
himself  exclusively  any  benefits  derived  from  dealing  for 
the  land.  The  plainiifi*  was  not  obliged  to  buy  from 
Cooper,  but,  without  first  being  oflT  with  Gray,  he  could 
not  BO  bargain  with  another  as  to  secure  to  himself  an 
election  to  rescind,  and  leave  none  to  the  other  party. — 
If,  then,  the  plaintiff  had  got  the  deed  from  Cooper  for 
nothing,  he  would  have  no  right  to  disturb  his  bargain 
with  the  defendant ;  or,  if  he  paid  a  price,  he  could  only 
ask  for  an  abatement  pro  tanto  out  of  the  purchase  mon- 
ey. He  says,  he  paid  S105,  but  that  is  denied  and  not 
proved,  and  therefore  an  enquiry  must  be  directed  on  that 
point.    If  it  should  turn  out  that  he  did  pay  or  oblige 

'  himself  to  pay  that  sum,  it  will  not  be  a  case  of  abate- 
ment, but  of  consumption  of  the  purchase  money^  and 
the  plaintiff  would  be  entitled  to  a  perpetual  injunction  ; 
that  18  to  say,  provided  he  gave  no  more  for  the  convey- 
ance from  John  Cooper  than  it  was  worth.     For,  although 

'  the  legal  title  of  Gray  was  defective  for  the  want  of  a 
formal  deed  from  the  patentee,  yet  the  defeadant  allegeSt 
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that  in  fact  that  person  sold  to  Jesse  Cooper  or  ia  some 
way  aotborized  him  to  make  sale  of  the  laad,  and  to  that 
end  put  into  his  hands  the  grant  and  the  other  papers, 
and  that  the  paper  may  at  least  be  regarded  as  a  binding 
contract,  if  not  a  deed,  and  those  papers  had  been  com- 
nuinicated  to  the  plaintiff  before  he  made  his  bargain 
with  John  Cooper.  Therefore  the  defendant  arges  that 
the  plaintiff  bought  at  the  risk  of  taking  from  Cooper  a 
title,  not  worth  the  buying.  Now,  it  might  be  that  the 
defendant  declined  purchasing  from  Cooper,  because  he 
considered  that  he  already  had  his  title  in  equity,  and 
could  compel  him  to  convey.  That  would  have  been  a 
justifiable  ground  for  refusing,  as  he  might  have  believed, 
that  Cooper  would  not  sue  for  the  land  and  expose  him* 
self  to  the  costs  of  a  suit  in  equity  In  that  state  of  things 
the  plaintiff  assumed  too  much  in  taking  on  himself  to 
determine,  that  Cooper's  title  was  good,  and,  so,  purchase 
it  with  the  view  of  charging  the  defendant,  absolutely, 
with  what  he  might  think  proper  to  give  for  it.  The 
plaintiff  is  not  entitled,  then,  to  what  he  paid  or  agreed 
to  pay  Cooper:  but  only  to  as  much  as  Cooper's  title,  le- 
gal or  equitable,  such  as  it  was  in  reality,  was  truly 
worth,  or,  rather,  what  it  would  have  cost  the  defendant 
to  get  it  in.  The  plaintiff  can  justly  claim  as  much  only 
as  he  saved  the  defendant  by  dealing  for  the  land.  For 
the  purchaser  has  no  right  to  constitute  himself  the  agent 
of  the  vendor,  so  as  to  bind  him  absolutely  for  whatever 
he  may  choose  to  give  for  an  outstanding  claim,  whether 
•good  or  bad*  The  purchaser  buys  in  such  a  claim  at  the 
risk  of  losing,  because  the  title  is  good  for  nothing,  or  be- 
oause  it  was  a  naked  legal  title  and  could  have  been  ob- 
tained at  less  expense  by  legal  proceedings.  Then,  the 
rights  of  these  parties  depend  upon  the  enquiries  of  faot, 
whether  John  Cooper  did  or  did  not  contract  with  Jesse 
Cooper  for  value,  so  as  to  bind  him  to  convey  the  prem- 
ises to  the  latter  in  fee,  w  in  any  sufficient  manner  aa^ 

Ss 
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Ihorize  Jesse  Cooper  to  contraet  for  tke  sale  thereof  on 
his  behalf;  and,  if  so,  what  it  wocild  reasonably  have 
-  cost  the  defendant  or  the  plaintiff  to  have  compelled  Joha 
</ooper  to  make  a  proper  conveyance  of  the  premises ; 
or,  if  there  was  no  such  oontraot,or  authority  on  the  part 
of  Job*n  Cooper,  what  the  title  conveyed  by  him  to  the 
plaintiff  was  worth  at  the  time  of  conveyance,  and  wheth- 
er the  plaintiff  paid  or  agreed  to  pay  for  the  same :  and  it 
must  be  referred  to  the  master  to  have  those  enquiries 
made. 

r^ii  Curiam.  Decreed  accordingly. 


ARCHIBALD  T.  McKAY  vs.  HUGH  SIMPSON. 

When  an  iniirament  is  intended  to  carry  an  agreement  into  execation,  bnt, 
by  reason  of  a  mistake  either  of  fact  or  of  law,  does  not  fulfill  that  inten- 
tion, by  paning  the  estate  or  the  thing  bargained  for,  Equity  corrects  tha 
mistake,  by  decreeing  a  proper  instrument  to  be  ezeented. 

The  case  ^(Pvghyt.  Brittain»  2  Dev.  £q.  94,  cited  and  approved. 

Cause  removed  from  the  Court  of  Eqaity  of  Richmond 
bounty,  at  the  Fall  Term  1849. 

In  May  1846,  the  plaintiff  sold  to  the  defendant  a  negro 
boy  for  the  price  of  0350,  to  be  paid — 9150  in  cash,  and 
the  balance  by  a  transfer  of  three  shares  of  stock  in  the 
Bank  of  Cape  Fear,  marked  No.  82.  Accordingly,  the 
negro  was  delivered  and  a  bill  of  sale  executed  by  the 
plaintiff  in  the  usual  form  with  a  warranty  of  title  and 
soundness,  «'  except  a  small  rapture"  ;  and  the  9150  was 
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paid,  and  a  paper  purporting  to  transfer  the  three  shares 
of  stoek  was  signed  by  the  defendant  and  accepted  by  the 
plaintiff.    This  paper  was  drawn  by  the  plaintiff,  and| 
both  parties,  at  the  time  it  was  signed,  believed  it  to  bo^ 
a  valid  transfer.    It  turned  out  not  to  be  so^  and.  thor 
Bank  refused  to  recogniasa  the  plaintiff  as  the  owner  of 
the  sto^,  unless  he  procured  a  legal  transfer  to  be  made 
on  the  books  of  the  corporation.     The  plaintiff  oalled.up«. 
on  the  defendant  to  make  the  transfer — ^he  refused  and 
this  bill  was  filed.    The  prayer  is,  that  the  defendant  bov 
decreed  to  execute  a  legal  transfer  of  the  stock,  and  be^ 
enjoined  from  receiving  the  dividends. 

The  defendant  admits,  that  he  refused  to  execute  a, 
valid  transfer  of  the  stock,  and  alleges,  that  he  had  a, 
right  to  refuse,  because  the  plaintiff  cheated  him  in  the. 
sale  of  the  negro,  by  inserting  the  exception  *'  as  to  a. 
small  rupture"  in  the  bill  of  sale  without  his  knowledge,, 
and  because  the  rupture  is  in  fact  a  large  and  serious, 
one,  greatly  impairing  the  value  of  the  slave. 

W*  Winslow  and  Haighf  for  the  plaintiff. 
Strange^  for  the  defendant,,  suboxittj^d  the  following^ 
points  and  authorities : 

He  that  seeks  equity  must  do  equity.  Story^  Eq.  Jar^i 
Sec-  64.  Iniquity  bars  equity.  Grounds  and  Rudiments 
of  Law  and  Equity,  146.     1  Chan.  Prec.  298. 

If  the  plaintiff  has  a  remedy  at  law,  he  cannot  proceed 
in  Equity.  Buchhead  vs.  Cohan,  2  Dev.  and  Bat.  Eq.  TTj 
Burroughs  vs.  McNeill^  lb.  297.  Armswerthy  vs.  Cheshire, 
lb.  £34.  Glasgow  vs.  Flowers,  I  Hay.  239.  Perkins  vs. 
Bollinger,  lb.  367.  Martin  vs.  Spicer  and  others,  [b.  1169s 
Thorn  and  wife  vs.  Williams,  I  Car.  Law  Rep«  362.--I- 
Wells  vs.  Goodbread,  1  Ire.  Eq.  9. 

That  a  warranty  broken  can  be  given  in  evidence  on 
a  suit  for  price  of  the  article  warranted.  Chitty  on  Co» 
tracts-^tep.  N.  P.  281. 
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PEABBoiTy  J.  It  was  urged  in  th«  argiimeDt  for  tiM 
plaintiff,  that  stock  In  a  Bank  or  manaractomig  eompany 
eoald  not  always  be  bought  in  the  market,  like  cotton, 
corn,  or  government  stock  in  England,  and  therefore 
Equity  should  decree  a  specific  perrormance  of  centraota 
to  convey  such  stock,  because  a  recovery  of  the  value 
will  not,  as  a  matter  of  course,  enable  the  purchaser  to 
get  **  the  thing,"  which  he  contracted  Tor.  There  is  some 
force  in  this  suggestion,  but  it  is  not  necessary  to  decide 
the  question,  as  there  is  another  ground,  upon  which  the 
plaintiff  is  entitled  to  relief. 

This  is  not  merely  an  executory  contract.  It  is  an  ex- 
ecuted contract ;  or,  at  least,  one,  which  the  parties  in* 
tended  to  be  executed.  The  defendant  paid  the  9150 
and  signed  the  instrument,  which  purportsto  transfer  the* 
•took,  intending  to  execute  the  contract  on  his  part.  It 
was  accepted  as  such  by  the  plaintiff,  who  delivered  the 
negro  and  bill  of  sale,  as  an  execution  on  his  part.  It 
turns  out,  that  the  instrument  is  not  effectual,  by  reason- 
of  a  mistake  as  to  the  manner,  in  which  the  transfer  is 
required  to  be  made.  The  plaintiff  seeks  to  'have  the 
mistake  corrected.  His  equity  is  clear.  He  stands  on 
higher  grounds  than  one,  who  seeks  the  specific  perfor* 
maoce  of  an  executory  contract. 

When  an  instrument  is  intended  to  carry  an  agreement 
into  execution,  but,  by  means  of  a  mistake  either  of  fact 
er  of  law,  does  not  fulfill  that  intention  by  passing  the 
estate  or  the  thing  bargained  for.  Equity  corrects  the 
mistake.  In  the  exercise  of  this  jurisdiction  no  distino* 
tion  is  taken  in  any  of  the  cases  between  real  or  person* 
ftl  property,  whether  the  mistake  be  in  reference  to  a 
matter  of  law  or  of  fact. 

If  a  vendor,  by  mistake  in  drawing  a  deed,  conveys 
land,  whioh  he  did  not  intend  to  toll,  the  mistake  wiH  be 
eorreoted.  Pugh  vs.  Brittain^  2  Dev.  Eq.  34.  So,  if  a 
deed  conveys  only  a  life  estate,  when  the  contract  vm$ 
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for  the  fee  simple*    So,  if  a  deed  of  bargain  and  sale,  by 
mistake  as  to  the  necessity  of  enrollment,  is  not  enrolled 
in  six  months,  Equity  will  compel  the  execution  of  ano«. 
ther  deedy  which  may  be  enrolled,     Curtis  vs.  Perry,  6 
Vcs.  745. 

If  a  defective  conveyance  be  made,  as  a  mortgage  in 
fee  by  fee^oflfment,  without  livery.  Equity  will  make  good 
this  defect.  So,  when  a  power  is  defectively  executed. 
Cotton  vs.  Sayer^  2  P.  Wms.  6?3.  So,  in  case  of  copy-, 
bold  land,  where  the  conveyance  is  not  eflectual  for  the 
want  of  a  surrender.  Drake  vs.  Robinson,  1  P.  Wm?». 
442.  In  all  cases,  where  the  intention  of  the  parties  is 
to  execute  a  contract  by  a  conveyance,  and  their  purpose 
is  not  effected,  by  reason  of  a  mistake,  Equity  gives  re« 
lief;  for  it  is  against  conscience  to  take  advantage  of  a 
mistake. 

The  defendant  relies  upon  the  ground,  that  he  was 
cheated,  and  insists  on  the  rule,  that  '*a  plaintiff  roust 
come  into  Equity  with  clean  hands."  The  rule  is  not  ap- 
plicable to  this  case  ;  for,  the  effect  of  it  would  be  to  al* 
low  the  defendant  to  keep  the  negro,  although  he  has  only 
paid  one  third  of  the  price  he  agreed  to  give — in  other 
words,  to  take  advantage  of  an  admitted  mistake,  by  way^. 
of  reprisal  or  set  off,  for  the  fraud  alleged  to  have  been 
practised  upon  him. 

There  is  no  proof  of  the  fraud  alleged,  by  inserting  the 
words  "with  the  exception  of  a  small  rupture"  in  the  bjll 
of  salCf  without  the  defendant's  knowledge.  There  is 
some  proof  in  reference  to  the  extent  of  the  rupture,  but 
we  do  not  feel  called  upon  to  declare  how  the  fact  is  ;  fory 
if  the  degree  of  unsoundness  exceed  that  provided  for  in 
the  bill  of  sale,  the  defendant  has  a  plain  and  adequate 
remedy  by  an  action  at  law  upon  the  warranty.  There 
is  no  principle  of  law,  equity,  or  morals,  by  which  be  e^li 
keep  the  negfo,  and  take  advantage  of  a  mistake  to  Avoid 
paying  the  price. 
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ir  he  had  offered  to  rescind  the  coDtraet,  and  to  return 
the  negro  upon  the  repaj'ment  of  the  0250,  he  would  have 
made  out  an  equity  provided  the  fraud  had  been  proved. 
But  to  pay  over  one  third  of  the  price,  refuse  to  pay  the 
balance,  and  hold  on  to  the  negro,  is  a  summary  mode 
of  redress,  inconsistent  with  the  course  of  this  Court  in 
the  administration  of  justice. 

The  defendant  must  be  decreed  to  execute  a  transfer 
of  the  stock  to  be  approved  by  the  Master,  and  of  the 
dividends  accrued,  since  the  time  of  the  contraot»  and  to 
pay  the  costs  of  this  suit. 

Fbr  Curiam.  Decreed  accordingly. 


WILLIAM  S.  MILLS  4-  AL.  ««.  WATSON  P.  ABRAM8. 

When  one  porebaMt  a  tract  of  land  with  full  hDowIedge  that  he  ai  bojiog 
a  defectiTe  title,  and  takes  a  covenant  of  general  warranty  from  the  Ten* 
dor  and  alto  a  written  declaration  from  ■omeof  those,  who  are  the  legal 
owners  of  the  land,  that  they  assent  to  the  sale,  he  baa  no  right  to  haye  tba 
contract  rescinded  or  to  prevent  the  vendor  from  collecting  the  parchaso 
money. 

The  caaeeof  Marklandra,  Crump,  I  Dev  and  Bat  94,  Thornton  vs.  Ifc/a. 
ltrf,4Dev.  andBat.360,  Rutherford  ^b.  Qreen^  2  Ired.  Eq.  13I,  Sadler 
ys.  WiUon^  5  Ired.  Eq.  295,  and  Merrit  vs.  Hunt^  4  Ired.  Eq.  406,  cited 
nad  approved. 

Cause  removed  from  theCourtofEqutty  of  Rutherford 
County  at  the  Fall  Term  1846. 

Humphrey  Parish  was  seized  in  fee  of  a  tract  of  land 
situate  on  Green  river  in  Rutherford  County  and  contain* 
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ing  two  handred  acres,  and  died  intestate  in  November 
1840,  leaving  as  his  heirs  at  law  a  daughter,  Lydia  Ab* 
rams,  a  widow ;  another  daughter,  Elizabeth,  the  wife  of 
Andrew  Miller ;  three  grand-children  named,  Hamphrey, 
Walker,  and  Mary  Parish,  who  were. the  children  of 
Nathaniel  Parish,  a  deceased  son  of  the  intestate  Ham« 
phrey;  and  four  other  grandchildren  named,  Thomas, 
Robert,  Anne  and  Martha  Steele,  who  were  the  children 
of  Mary  Steele,  a  deceased  daughter  of  the  said  intestate. 
Walker  and  Mary  Parish  were  infants,  and  a  guardian 
was  appointed  for  them,  and  at  the  filing  of  the  bill  the 
said  Mary  had  intermarried  with  one  Dickey,  but  was 
still  under  age.    The  four  children  of  Mary  Steele  were 
also  infants  at  the  death  of  their  grand-father,  and  the 
defendant  Abrams  was  their  guardian  and  Martha  was 
still  under  age  at  the  filing  of  the  bill.    The  defendant 
administered  on  the  personal  estate  of  the  intestate,  and 
a  verbal  agreement  was  made  between  such  of  the  heirs 
as  were  of  full  age  and  the  guardians  of  the  others,  that^ 
when  the  defendant  sold  the  personalt}%  he  should  also  sell 
the  land.    Accordingly  on  the  Idth  day  of  December  1841, 
the  defendant  exposed  the  land  for  sale  on  a  credit  of  one 
year,  and  it  was  bid  oflf  for  John  Mills,  the  testator  of  the 
plaintiff,  William  S.  Mills,  at  the  price  or83,3l2,  and  two 
days  afterwards  he  gave  bis  bond  therefor  with  two  other 
plaintiffs  as  his  sureties,  payable  to  the  defendant  as  ad- 
ministrator.   At  the  same  time  the  said  John  Mills  took 
from  the  defendant  a  deed  of  bargain  and  sale  for  the 
land  to  himself  in  fee,  in  which  the  defendant  is  called 
administrator  of  Humphrey  Parish  deceased,  and  in  which 
is  contained  a  general  warranty  from  the  defendant  per* 
sonally.    Immediately  thereafter  John  Mills  entered  into 
possession  of  the  premises. 

The  bill  was  filed  against  Abrams  only,  November  1st 
1849,  and  it  states,  besides  the  facts  above  set  forth,  that 
John  Mills  died  in  1849  and  that  he  made  a  will  and  ap* 
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pointed  the  plaintiflf,  William  S«  Mills,  his  executor*  and 
/Hfaat  amongst  other  devises  in  said  will  is  one  by  which 
his  executor  is  directed  to  sell  the  tract  of  land  aforesaid  : 
and  that,  upon  enquiry,  he,  the  executor,  was  informed 
that  the  said  deed  from  the  defendant  conveyed  to  his  tes- 
tator no  title  for  the  land,  and  he  therefore  declined  ma- 
king any  sale*'.  The  bill  then  states,  that  on  ascertaining; 
that  fact,  the  plaintiff  William  S.  requested  the  defendant 
to  rescind  the  contract,  and. give  him  up  the  bond  for  tb^ 
.purchase  money,  but  that  the  defendant  refused  to  do  so, 
and  instituted  suit  on  the  bond.  The  prayer  is,  that  the 
contract  be  rescinded  and  declared  void,  and  for  an  ia* 
junction  against  the  suit  at  law. 

The  answer  states,  that  at  the  time  of  the  sale  it  was 
understood  between  the  heirs  and  their  guardians  and 
.also  by  the  bidders  and  others  present,  that  the  defendant 
could  not  make  a  valid  conveyance  of  the  land,  and  that 
the  purchasers  should  take  the  deeds  of  those  of  the  heirs 
who  were  of  full  age,  and  should  await  the  arrival  at  ago 
of  the  others  for  conveyances  reppectively.  It  further 
i4ates,  that  John  Mills  was  not  present  at  the  sale,  but 
that  one  of  his  sons  bid  lor  him,  and  was  informed  of  the- 
views  and  understanding  above  mentioned  :  That  a  day 
or  two  after  the  sale,  lobn  Mills  and  the  son,  who  had  bid 
for  him,  came  to  the  premises  to  give  a  bond  for  the  pur- 
chase money  ;  and,  after  having  done  so,  the  said  John 
required  the  defendant  to  make  him  a  deed  with  general 
warranty:  and  that  the  defendant  refused,  for  the  rea- 
son, that  he  could  not  convey  the  tiile,  and  had  no  iotejr- 
estin  the  subject,  but  as  guardian  of  some  of  the  infant 
heirs:  and  that,  upon  MilU' still  insisting  on  having  the 
conve}*ance,  the  defendant  told  him  that  the  contract 
might  be  rescinded,  as  he  would  not  undertake  to  convey 
the  land,  to  which  he  had  not  the  title,  and  in  which  he 
had  no  interest:  but  that  he,  Mills,  refused  to  rescind 
the  bargain,  and  said  that  he  had  bought  the  land  and 
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wanted  it,  and  that  he  would  be  satisfied  with  the  title 
the  defendant  could  make  him  and  would  risfc  that  title* 
The  answer  further  states,  that  the  priee  given  by  Mills 
was  very  high,  and  it  was  unquestionably  the  interest  of 
the  heirs  at  law  never  to  disturb  Mills  in  his  possession, 
but  to  accept  respectively  their  shares  of  the  purchase 
money ;  and  that,  after  the  defendant's  refusal  to  eonvey« 
both  Mills  and  the  heirs,  who  were  of  age,  and  the  guar- 
diaa  of  the  other  infant  children,  represented  the  matter 
in  that  light  to  the  defendant,  and  urged  him  to  make  the 
conveyance  as  demanded-^^-saying  that  he  would  be  in  no 
danger  and  that  at  all  events  he  might  make  himself  safe 
^y  holding  the  purchase  money  of  each  heir,  until  he 
should  convey  upon  coming  of  age.  The  answer  further 
states,  that  the  defendant  finally  consented  to  make  the 
deed,  upon  an  agreement  of  the  adult  heirs  and  the  guar* 
dian  of  the  others  with  him  and  Mills,  to  exeeote  to  Mille 
a  written  declaration,  that  ihey  had  assented  to  the  sale 
made  by  the  defondant  and  then  approved  and  confirmed 
it ;  and  that  thereupon  such  written  assent  or  declaratioa 
was  executed  and  delivered  to  Mills,  and  the  defendant 
made  the  deed  with  general  warranty,  which  Mills 
accepted,  as  a  satisfactory  title  and  at  his  risk,  with  a 
foil  kaowledge  of  the  state  of  tin  title  and  of  all  the  facts 
oi  the  ease.  The  answer  further  states,  that  all  the  heirSr 
who  were  then  and  have  since  become  of  age,  have  re« 
firained  from  disturbing  the  purchaser  or  those  claiming 
under  htai,  and  are  willing  and  ready,  as  the  defendant 
believes,  to  make  conveyances  to  the  heirs  or  devisees  of 
Mills  or  to  any  person,  who  nuiy  be  entitled  ander  himi 
and  that  he  has  no  doubt  the  two,  who  were  stitl  lalaiits^ 
would  do  so  wbea  they  came  to  f«!l  age. 

MexamUr  and  Mdmy^  for  the  pIshMlff. 
Mjfmumf  fer  the  defemkHit. 

Tt 


SUPREME  COURT. 


M»lt  •.  AbraiM 


Korpiir,  C.  J.  On  the  part  of  the  plaintiflT  there  are 
no  proofs,  excepting  only  that  he  filed  as  au  exhibit  the 
deed  made  by  the  defendant.  Several  depositions  have 
been  taken  by  the  defendanti  vrhich  sustain  the  answer 
ibroQghout,  as  to  the  value  of  the  land,  the  circumstances 
of  the  sale,  the  knowledge  of  the  purchaser  of  the  state 
of  the  title,  his  refusal  to  rescind  the  contract  on  accootit 
of  the  title  though  requested  by  the  defendant,  and  hit 
acceptance  of  the  deed  of  the  defendant  as  a  sufficient  ti« 
tie  at  his  risk,  and  also  of  the  written  declaration  of  an 
assent  to  the  sale  by  the  heirs  and  their  guardians. 

If  there  were  no  other  objection  to  the  plaintiff's  case, 
his  omission  to  put  in  the  will  of  his  testator,  as  evidencet 
would  be  fatal  to  it.  Although  the  title  might  be  defeo* 
tive,  yet,  as  the  purchaser  entered  under  his  deed,  he  was 
seised  so  far,  that  the  land  descended  from  him,  taking 
with  it  the  general  warranty,  and  the  heir  would  havetho 
right  to  the  action  on  the  warranty^  and  he  may  choose 
to  keep  it.  Markland  v.  Crump^  1  Dev.  and  Bat.  94?  ■■ 
Thrower  v.  McItUire,  4  Dev.  and  Bat.  860.  Therefore 
the  execator,  as  such,  would  have  no  right  to  have  iho 
purchase  rescinded  or  refuse  to  pay  the  price  out  of  iho 
personal  estate.  Rutherford  v.  Green^  8  Ired.  Eq*  191* 
Uence,  the  will  was  a  necessary  part  of  the  plaintiff's  l»» 
Ue,  in  order  to  show  that  the  title  did  not  go  to  him,  but 
vested  in  him  as  devisee :  for  no  doubt,  the  iand  is  the 
anbject  of  devise  as  well  as  descent,  and  the  covenant  for 
quiet  enjoyment  would  go  with  it,  as  it  had  not  been  bro* 
ken  in  tbe  time  of  the  testator.  Whether  the  will,  if  in. 
evidence,  would  give  the  executor  by  himself  tbe  right  to 
fill  tbebilL  may  well  be  questioned  :  for,  as  stated  in  tko 
bill,  the  land  is  not  devised  to  tbe  executor,  but  he  is  only 
**directed  to  sell  it'' — thus  creating  a  power  only  in  tho 
executor,  and  leaviaf  tho  land  to  descend.-  Bat  tbat 
point  need  not  to  be  looked  into,  sinoe  tbe  wiU  is  n»i  bo* 
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lore  ast  and  therefore  we  eannot  see,  that  the  plaintiff  has 
either  an  estate  or  a  power. 

Bot,  if  that  point  were  oat  of  the  ease,  the  merits  are 
elearty  against  the  plaintiff.  No  donbt  the  pnrehaser 
inight,  apon  the  strength  of  their  assent  to  the  sale  given 
to  him  in  writing,  elaim  from  the  adalt  heirs  a  oonvey- 
anee  of  their  respective  shares  of  the  land  :  and  it  is 
possible,  if  they  were  made  parties,  that  the  Court  would 
stop  tn  ^ran^itti  their  parts  of  the  purchase  money,  until 
they  shonid  respectively  comply  with  the  decree  against 
them  to  convey.  But,  even  then,  the  purchaser  could 
not  elaim  to  have  the  whole  contract  abrogated,  because 
one  er  two  would  not  convey,  but  would  only  have  the 
right  of  keeping  back  the  proportion  of  the  purchase  mon- 
ey belonging  to  those,  who  could,  but  would  not,  thake 
deeds,  so  as  to  complete  the  vondee*s  title  as  far  as  they 
eould.  But  the  plaintiff  has  not  mnde  any  of  the  heirs 
ymrties,  and  he  cannot  therefore  claim  relief  upon  the 
f^und  that  they  will  not  comply  with  the  equitable 
terms  the  Court  might  impose  on  them :  but  he  founds 
ills  prayer  for  relief  solely  upon  the  ground,  that  the  title, 
which  the  defendant  sold  and  conveyed  to  him,  is  not  a 
l^ood  one,  bot  is  defective  in  the  manner  pointed  out  in 

• 

4he  bill.  That  might  be  a  very  sufficient  ground,  on 
which  the  Court  should  allow  a  purchaser  to  retain  the 
purchase  money,  until  the  title  should  be  made  good,and, 
if  that  were  not  done  in  a  reasonable  time,  rescind  ibe 
contract  upon  proper  terms,  provided  any  fraud  had  been 
practised  by  the  vendor  in  concealing  the  defect  of  title, 
or  the  parties  had  been  mistaken  as  to  the  title.  Bot 
when  the  actual  state  of  the  title  is  fully  known  hy  all 
parties,  and  the  purchaser  agrees  to  pay  the  purchase 
money  at  a  particular  day,  which  will  come  before  the 
defect  in  the  title  can  be  legally  cured,  and  by  way  of 
securing  himself  from  loss  from  such  defect,  he  agrees 
further  to  take  covenants  from  the  vendor  or  some  other 
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for  the  title  or  against  eviction  or  distarbanca,  ibere  iv 
no  possible  ground  upon  which  a  Court  of  Equity  canto* 
terfere,  unless  it  were,  that  the  Court  will  not  let  a  man, 
with  his  eyes  open,  bind  himself  by  any  bargain*  bat  such 
an  one  as  a  wise  man  would  deem  advantageous  or  pru^ 
dent»    The  vendee  here  knew  every  defect^  which  tb# 
plaintiff  now  suggests  in  the  title,  and,  with  that  knowl* 
edge^  he  persisted  in  completing  the  purchase,  choosing 
his  own  remedy  for  any  injury  from  the  defect  in  the  titles 
in  the  form  of  a  covenant  from  the  defendant  of  general 
warranty  and  quiet  possession,  and  on  that  he  must  rely. 
If  this  bargain  had  rested  in  articles,  the  purchaser,  under 
those  circumstances,  would  be  obliged  to  pay  the  purchase 
money,  as  he  contracted,  and  could  not  retain  any  part  of 
it«     Sugd.  Vend,  C.  9.  S.  6.  Sadler  v.  Wilson.  5  Ired.  £%, 
295.   Much  more  must  that  beso.  when  with  a  knowledge^ 
of  the  til le,  betakes  a  conveyance  from  one  person  witb 
covenants  for  title,  and  a  paper  from  others,  who  were 
legal  owners  of  parts  of  the  land,  assenting  to  the  vale^— 
For,  it  is  obvious,  that  the  purchaser  gets  precisely  what 
he  bargained  for,  that  is,  a  defective  title,  with  oovo- 
nants  against  loss  from  those  defects :  and  in  such  a  cato 
we  held  in  Merritt  v  Hunt.  4  Ired.  Eq«  406.  that  the  plain* 
tiff  could  not  repudiate  the  contract,  but  was  bound  to 
pay  the  purchase  money. 

Pn  CiWAib  Bill  dismissed  with  ooatt. 
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When  a  deed  of  tros  has  been  execatedi  eoDreyiug  property  ia  (rust  for  (hi 
payment  of  debte,  and  the  tmitee  baa  accepted  the  nme,  the  grantor,  af- 
terwardt,  baa  no  right  to  vary  the  trasts,  and  any  of  the  erediton  aeenrnll 
may  compel  the  trnatee  to  execute  the  tmeta  aa  declared*  nlthon|^  thef 
were  not  privy  to  the  ezeontion  of  the  deed. 

The  eaaee  of  Walker  v.  Crowder,  3  Ired.  Eq.  478,  and  Jlfeore  v.  CoUinM,  t 
Dot.  I>e6|  cited  and  approyed. 

Oause  removed  from  the  Court  of  Equity  of  Richmond 
County,  at  the  Fall  Term  1840. 

The  defendant  became  bound  as  surety  for  Edward 
Pittman  for  several  debts  to  different  persons;  as  also 
did  one  Alexander  for  some  of  them  jointly  with  the  de- 
fendant: and  the  plaintiff*  became  also  his  surety  in  a 
note  for  about  $400.  Becoming  insolvent,  Pittman,  oa 
the  IMh  of  November  1842,  conveyed  to  the  defendanl, 
by  deed  of  bargain  and  sale,  etpressed  to  be  in  conside- 
ration of  f  10  paid,  certain  land«  slaves,  and  olher 
chattels — being  all  his  property.  The  deed  reeites  the 
several  debts,  and  that  Alexander,  the  plaintiff*,  and  the 
defendant^  were  respectively  sureties  as  above  mention* 
ed,  and  that  Pittman  was  **  desirous  of  securing  the  above 
named  Kirkpatrick  and  the  other  sureties  by  conveying 
his  property  aforesaid  to  the  said  Kirkpatrick  as  trustee 
upon  the  following  trusts,"  namely»  that  on  Pittman'k 
failure  to  pay  the  whole  specified  debts  by  the  1st  of  Jan- 
uary 1848»  Kirkpatrick  should  sell  the  land  and  other 
property  or  such  part  as  should  be  necessary  for  that  pop* 
po8e»  and  out  of  the  proceeds  **  satisfy  the  above  debts. 


SUPREME  COURT. 


Ingfram  vs,  Kirkpatriek. 


or  whateyer  may  remain  unpaid,  and  return  the  balance 
to  the  said  Pittman  or  his  assigns."  The  defendant  acs 
oepted  the  deed,  and  the  next  year  sold  all  the  property 
and  applied  the  proceeds  to  the  debts,  for  which  he  and 
Alexander  were,  or  he  alone  was,  bonnd — afterwards  the 
plaintiff  was  obliged  by  execution  to  pay  the  debt,  for 
which  he  was  the  surety:  and  then  he  filed  this  billt 
praying  an  account  of  the  trust  property,  and  that  he  may 
be  paid  m  full  or  pro  rata» 

The  answer  of  Kirkpatriek  states,  that  he  prepared 
the  deed  and  that  Pittman  executed  it  at  his  instance 
and  in  his  presence :  That  when  he  was  drawing  it  and 
bad  enumerated  the  debts  for  which  he  was  liable  alone 
or  with  Alexander,  Pittman  mentioned  the  debt  for  which 
the  plaintiff  was  bound  for  him  and  proposed  to  insert 
Uin  the  deed  also,  saying  that  he  was  desirous  to  indem- 
nify all  his  sureties  in  preference  to  paying  debts  to  other 
persons.  That  the  defendant  objected  to  the  proposal,  but 
that  Pittman  assured  him  the  property  was  sufficient  to 
pay  all  those  debts,  and  said  that  his  object  in  including 
the  plaintiff  was,  that,  after  the  other  specified  debts 
should  be  satisfied,  the  surplus  should  go  to  the  indemnity 
or  satisfaction  of  the  plaintiff:  and  that,  upon  that  repre« 
senlation  and  understanding,  the  defendant  consented 
that  the  plaintiff  should  be  included,  and  the  deed  was 
executed  in  its  present  form  without  the  knowledge  of 
the  plaintiff.  The  answer  then  admits  the  sale  of  atl 
the  property,  and  sets  forth  an  account  of  the  proceeds 
and  of  the  debts,  from  which  a  balance  of  nearly  tKHH) 
appears  to  be  due  on  the  debts  for  which  the  defendant 
was  bound,  after  applying  the  whole  proceeds  to  them 
and  excluding  the  debt  to  the  plaintiffs. 

The  defendant  examined  Pittman  and  be  stated,  that 
he  intended  to  indemnify  the  defendant  fully,  and  that  hh 
expected  he  was  doing  so  by  giving  the  deed  of  trust,  as 
be  believed  the  property  was  sufficient  to  pay  all  tbb 
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dabto  mentioned  in  the  deed,  and  it  wonld  have  been,  had 
not  several  of  the  negroes  been  sold  on  execotions  upon 
Jadgment8»  whioh  at  the  time  he  did  not  suppose  to  have 
been  rendered.  He  stated  also^  that  he  did  not  wish  or 
intend  any  preference  between  his  sureties ;  bat  that  ha 
and  the  defendant  both  thought,  that  the  latter,  having 
the  funds  in  his  own  hands,  might  apply  it  so  as  to  save 
himself:  and  that  the  deed  was  executed  under  that  be* 
lief  or  understanding. 

No  counsel  for  the  plaintiff. 

Strange^  for  the  defendant,  submitted  the  following  aa« 
tborities : 

Rambaut  and  others  v.  Mayfield  and  others^  I  Hawk^ 
88.  Harrison  v.  Battle  and  others,  I  Dev.  Eq:  577.-« 
Brown  v.  Long,  1  Ire.  Eq.  100.  McKay  v.  Williams^  1 
Dev.  and  Bat.  Eq.  398.  State  Bank  v.  Knox.  1  Dev*  and 
Bat.  Eq.  SO.  Clark  v.  Banner,  1  Dev.  and  Bat«  Eq.  608. 
Bethel  v,  Wilson.  lb.  610.  Fleming  v.  Sitton,  1  Dev.  and 
Bat.  Eq.  621.  Almand  v.  Russel  and  others,  5  Ire.  Eq. 
188.  Story's  Eq,  Jur.  1037.  Brashim  v.  West,  7  Peters 
608. 

RuFFiN.  C.  J.  It  is  not  deemed  material  to  notice  any 
difference  between  the  statements  of  the  defendant  and 
the  witness.  There  is  but  little  doubt,  that  both  of  the 
parties  to  the  deed  have  been  disappointed  in  the  result. 
But,  as  the  deed  expressly  puts  the  plaintiff  and  the  de«' 
fendant  on  the  same  footing,  it  is  clear,  that,  if  it  be  bind*, 
ing  as  a  contract,  it  cannot  be  varied  upon  evidence,  in 
the  manner  urged  by  the  defendant.  It  is  said,  however^ 
that  conveyances  of  this  kind  are  of  a  peculiar  nature* 
and  that  the  grantor  can  direct  a  different  appropriation 
of  the  effects  from  that  prescribed  in  the  instrument;  and* 
indeed,  as  the  plaintiff  did  not  execute  the  deed  nor  was 
privy  thereto,  that  he  cannot  claim  the  benefit  of  it.    la 
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WoUw^  V.  CautU  3  Mer.  707,  there  is  a  very  alMnrt  note 
of  a  decittionby  Lord  Euk>n»  on  the  authority  of  whieb 
other  Judges  have  proceeded  to  lay  down  a  doctrine  to 
the  extent  stated;  which  is  a  very  remarkable  instance  of 
important  legal  principles  being  deduced  from  a  very  in* 
i^dequate  source.  As  the  case  is  there  reported,  two  no* 
hlemen  conveyed  land  to  trustees  upon  a  trust  for  the  pay- 
ment of  specified  debts,  without  an  agreement  of  any 
creditor,  and  without  any  consideration  moving  from  any 
one  of  them.  Upon  a  bill  by  a  creditor  for  relief  under 
the  deed,  Lord  Eldon  refused  a  motion  for  an  injunc« 
lion  against  a  misapplication  of  the  fund,  saying  on* 
ly,  as  reported,  'nhat  the  trust  being  voluntary,  th^ 
Court  could  not  enforce  it  against  the  Duke  and  Marquis, 
^ho  might  vary  it  as  they  pleased.''  The  report  is  Very 
unsatisfactory,  not  stating  the  provisions  of  the  deed  par" 
tfcularly ;  and  the  reason  assigned  is  so  clearly  errone* 
ous,  that  there  can  be  little  doubt,  that  it  does  not  eorreeC* 
]y  state  that  which  did  influence  Lord  Eldon,  whatever  it 
ipight  be.  For,there  beingan  executed  conveyance,  which 
passed  the  legal  estate  to  the  trustees,  it  was  altogether  im* 
material,  whether  the  trusts  were  voluntary  or  not,  Thar 
trustees  would  be  bound  to  perform  the  trusts,  though  vol* 
untary,  because  they  took  the  estate  on  those  express  trusts, 
and,  therefore,  could  neither  keep  the  estate,  nor  convey  it 
to  another,  exonerated  of  the  trust.  It  was  so  held  by  Lord 
Tbuslow  in  Coleman  v.  Sorrel  1  Ves^  Jr.  50,  and  expressly 
laid  dowa  by  Lord  Eldon  himself,  a  few  years  before,  in* 
BlHton  V.  Elliwon  6  Ves.  656.  In  distinguishing  between 
the  rights  of  diflerent  volunteers  to  call  for  the  execoiioa 
of  trusts*  he  said,  if  one  needs  the  assistance  of  the  Court 
of  Equity  to  constitute  him  a  ceHui  que  truH,  ha  can- 
not  have  it,  if  the  instrumeiit  be  voluntary,  as  upon  covo« 
naat  to  convey :  but  if  there  be  a  legal  eooveyance  efleo* 
toaHy  made,  though  it  be  voliiatary,  the  equitable iofereat 
will  be  enforced.    For^  he  adds,  where  an  nctoni  transfiv 
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is  made,  that  constitutes  the  relation  of  trustee  and  Cestui 
que  trusty  though  without  a  good  or  meritorious  considera* 
tion,  and  voluntary.    The  distinction  seems  to  be  perfect* 
]y  sound.    Indeed,  it  only  applies  a  principlsv  which  was 
before  familiar  at  law,  in  respect  to  the  creation  of  uses 
with  and  without  a  consideration:  it  being  held,  as  ex* 
plained  by  Mr.  Hargrave,  that  in  conveyances  under  th# 
statute  of  uses  a  consideration  is  necessary,  because  they 
are  in  truth  bargains  or  covenants,  which  will  not  raise 
a  use,  if  voluntary,  to  which  the  statute  can  transfer  the 
legal  estate  ;  but  that,  in  those  at  common  law,  as  a  fine 
or  fe  ofirnent,  a  consideration  is  not  necessaryi  becauso 
they  operate  by  transmutation  of  possession  to  pass  the 
land  itself  from  the  grantor  without  the  interposition  of 
equity,  and  the  grantee,  thus  receiving  it,  coupled  with  a 
use,  must  hold  it  to  that  use,  whether  voluntary  or  not ; 
and  then  the  statute  would  transfer  the  possession  to  the 
use*    It  would  be  against  conscience  for  the  fe*ofiee  to 
keep  the  estate  for  himself:  and  there  could  be  no  use 
resulting  to  the  grantor,  because  the  deed  disposed  of  it 
to  another.    Therefore  the  use  must  belong  to  him,  who- 
ever he  may  be,  for  whom  it  was  declared.    The  principle 
13,  that  uses  and  trusts  annexed  to  a  perfect  couveyanoe 
of  the  legal  estate  will  be  sustained,  but  that  a  trust  will 
not  be  raised  against  the  owner  of  the  legal  estate  upon 
an  agreement  with  him,  unless  there  be  a  valuable  or 
good  consideration.     Now,  in  Wallwyn  v.  CoutU^  it  is  as- 
sumed,  that  the  deed  was  effectual  at  law.    Whether  as 
a  fe  offment,  or  as  a  bargain  and  sale,  expressing  a  con- 
sideration as  passing  from  the  trustees,  or  as  a  lease  and 
release,  is  not  material.    The  legal  title  was  vested  iH 
the  trustees,  and  it  followed  from  the  rule  of  the  common 
law  as  to  uses,  and  from  the  consequent  doctrine  of  equity 
as  to  trusts,  that  any  trusts  coupled  with  the  estate  in 
the  conveyance,  or  declared  by  the  trustees,  ooght  to  be 
executed,  though  gratuitous :  and  it  is  not  seen,  how  trartt 
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a  creditor :  and  it  was  then  oonsideredt  that,  the 
being  done  in  that  way  and  to  that  intent,  creditors  oan* 
not  claim  benefit  under  it  or  interfere  with  the  grantor^e 
arrangements.    Now,  it  may  be  said  upon  that  deed, 
though  with  some  scruples,  that  it  owed  its  existence  to 
an  intention  of  that  sort.    The  estate  belonged  to  the  fa« 
ther,  while  the  debts  were  those  of  the  son,  and  the  father 
'reserved  to  himself  a  life  estate,  subject  only  to  the  dii«« 
ereticm  of  his  trustees  to  raise  a  fund  by  sale  or  mortgage 
for  the  payment  of  the  debts^  when  and  if  they  thought  it 
proper  and  advisable.    It  is  manliest  then,  that  there  waa 
no  consideration  to  support  the  deed  against  purchasers 
from  the  father,  or  his  creditors,  because  it  was  thought 
voluntary,  in  every  sense  of  the  term.    There  was  then 
color  for  regarding  the  transaction,  as  an  appointment 
by  noblemen  of  persons  to  act,  in  the  name  of  trustees, 
etewards  in  fact  and  attomies  in  the  management  and 
aale  of  large  estates,  under  their  control,  indeed,  but  with- 
out troubling  the  owners  about  them,  until  they  should 
ohoose  to  recall  the  appointment  or  make  other  dispost* 
tions  of  the  estates,  and  in  the  conrse  of  such  maoage* 
ment  to  pay  such  debts  as  the  grantors,  or  the  trustees, 
might  prefer.    It  is  to  be  observed,  that  there  is  nothing 
on  the  face  of  the  deed  or  in  the  case  to  raise  a  suspicion, 
that  the  debts  were  not  perfectly  secure  to  the  creditors, 
independent  of  the  deed.    The  father  does  not  say,  be 
was  desirous  of  securing  the  payment  of  his  own  debts, 
nor  even  thoso  ol  his  son,  with  any  reference  to  the  in* 
terest  of  the  creditors :  but,  on  the  contrary,  the  motive 
for  the  deed  was  the  father's  desire  to  relieve  his  son  from 
paying  his  debts,  to  promote  the  son's  convenience  and 
happiness  merely,  apart  from  the  claims  of  his  creditors. 
Viewed  in  that  light  and  with  an  understanding, founded 
on  experience  and  observation,  of  the  probable  purposes 
of  persons  of  such  fortune  and  rank  as  the  parties  to  that 
.  deedi  much  more  perfect  than  can  be.  formed  here*  it  is 
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very-  pM»hla»  tbat  Lord  B^ldox  wm  <c«iirre4i  itiHatni^iiq 
fiidering  the  d^ed  to  bavs  boon  rndendod  to  ve$i  rigbli  JH 
tbe  soo's  oradttorK,  independetit  of  ibe  coniiauing  pU|i$Qre 
of  the  father  and  soa-^if,  indeed,  such  was  tbe  j^easoiii 
tbat  aotnated  him.    Bat  it  seems  impossible  to  infer  Sticb 
an  intention*  when  an  insolvent  person*  or  oae  grealiljft 
embarrassed*  assigns  bis  estate  expressly  aaajiiminiff** 
diate  seourifj'  for  particular  deUts  or  for  his  debit  feiter«^lf 
ly.  and  tbisis  the  means; through  sales  by  the  Iriietee4  pw^. 
ttively  prescribed^  of  paying  the  debts  as  far  as  the  fdV. 
fects  will  suffice :  for  the  inference  in  directly  agauNit  |Ih^ 
express  declaration  of  the  deed.    Such  a:grantor.pl^lj^ 
makes  the  deed*  not  to   promote  his  owa  ooiH'Ooir^Qe« 
merely- or  chiefly,  but  to  discharge  a  doty  of  sonscieAesk 
by  making  a  positive  provision  fur  the  pAym&tA  ^  ki0 
debts  in  eonvenient  time,  as  far  as  be.  is  able  f  and  U  eM? 
not  be  presumed*  that  he  did  not*  from  the  beginniag*  lie 
tiuid  a  benefit  to  the.  oreditoni*    To  wbs^t  .end  si^nU  i^ 
debtor  retain  asubsequent  eofttrel  over  the  propert}^  tr^ 
To  allow  bim  to  have  it,  by  virtue  of  aideotrtne  of  ^i^ 
ly«  is  substantially  ta  insert  in  the  denda  general  pum^K 
t>f  revocation  ami  appoiotmeal:  the  effect  of  whi<^  W^H^td 
be  to  render  it  void  against  other  creditors.    jTufbmk  v, 
Masbun^  2  Vern«  510.     Canmn  St^  Pt^hUs^A  Ired«  90I» 
As  an  insolvent  cannot  bonestiy  revoke  a  ivcority.  \vbi9|^ 
be  has  onee  provided  for  his  creditors*  an  iatHnti^  to  j^f 
so,  or  to  reserve  a  power  to  do  so,  is  not. to  be  impMMi  1^ 
bim*  as  a  reason  for  construing  his  deed  in  opposition  t^ 
its  words  and  his  duty.    There  seems*  indeed,  li^  bs  do 
more  reason,  why  his  deed*  when  duly  executed  to  pass 
the  legal  estate^  shojuld  not  be  as  obligatory  on  bim  and 
enure  to  the  behalf  of  the  creditors  as  much*  as  ^  devise 
ia  trust  for  creditors  is  binding  on  his  heir  or  devisee,    it 
is  true,  the  devise,  is  a  bounty.    But  we  have  already 
seen,  tbat  when  the  deed  is  effectual  to  vest  the  estate  in 
the  trttste^y  a  gratuitous  trust  is  valid*    But .%  devise  for 
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pnyment  dt  d^bts  is  net  reeufved  iimply  as  s  boomjr :  for 
if  debts  and  legacies  be  botb  charged  on  the  estate  *  mm^ 
doobtedly  the  creditors  are.  to  be  satisfied  first,  bceaosa 
]«  tbeir  natcm  they  are  of  higher  obligation,  and  it  ia 
eonsiderod  that  the  testator,  in  providing  for  them,  was 
Hot  performing  an  aet  of  honesty.  Admit  then,  that  the 
el^diters,  when  entering  into  no  covenant,  and  not  privy  to 
tbe  execution  of  tbe  deed,  are  volunteers  :  yet  they  may 
stand  open  the  words  oi  the  instrament,  and  upon  the 
honesty  of  tbe  trust  in  their  fai'or,  as  against  the  debtos 
tad  tnistee,  and  upon  its  honesty  and  priority  as  agaiast 
cO'editors  provided,  lor  in  a  subsequent  deed.  According* 
)y,  there  are  cases  in  England,  in  which  sueb  trusts  were 
executed  at  tbe  instance  of  the  creditors.  In  Langten  v. 
TVviey,  %  Cb.  R^p.  80,  the  trust  was  for  payment  of  debts 
generally,  nerming  no  creditor,  ^nd  the  deed  made  vol«n« 
tarily.  It  was  argued,  that  for  those  reasons  it  was  rev* 
ocabie  by  the  grantor :  but  Lord  Keeper  Bbidgmav  aasis* 
ted  by  the  Jpdgee,  held  elearly^that  the  debts  were  a  just 
an4  bonest consideration,  and  the  credilovs  might,  as  ces« 
mil  ^fUe  irtts/,  compel  tbe  exeeufion*  In  Leeebv^  Leeckf 
Cbam  Cases  349^  it-was  held  again,  first,  that  a  trust 
created  by  deed  is  supported  by  that  consideration,  and, 
secondly,  that  a  trust  for  payment  of  debts  generally  is 
good  against  the  heir,  though  no  creditor  be  a  party  to 
tbedeed^  This  last  consideration,  that  is,  the  operatteii 
^f  each  a  deed  aAer  the  death  of  the  qnaker,  is  very  ma^ 
tertiii)  in  determining  its  proper  construction  from  the  be- 
glnMfng :  for,  it  can  hardly  be  supposed  that  the  grantor 
intended,  that  his  heir  might  frustrate  his  settlement,  and 
yet,  if  the  power  of  revocation  be  impliedly  in  tbe  ances- 
tor, St  must  extend  to  the  heir.  There  is  also  the  still 
later  case  of  SnuiU  v.  Ondley,  2  P.  Wms ,  427,  when  an  as- 
signment by  an  insolvent  to  a  creditor  to  secure  his  debt 
was  held  good  against  assignees  in  bankruptcyt  although 
the  deed  was  made  without  tbe  privity  of  the  creditor* 
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Tliere  are,  rooreover»  many  instances,  in  whieh  a9si(n« 
mentfi  for  payment  of  debts  have  been  sustained  against 
parchasem  and  other  creditors,  as  founded  on  a  valuable 
consideration,  and,  therefore,  not  fraudulent,  though  the 
secured  creditors  were  not  privy  to  the  deed.    Stephen^ 
son  V.  Haywoodt  Fincb*s  Rep.  310.    Murbury  v.  Brooks^ 
7  Wheat.  556.    Now,  that  cannot  be,  if  the  creditors  can^ 
not  enforce  the  trust,  but  it  is  with  the  debtor  to  allow  or 
forbid  its  execution  :  for  it  would  be  strange,  indeed,  if 
a  creditor  could  not  bring  an  estate  to  sale  under  his  6x« 
ecution,  which  the  defendant  in  the  execution  could  con* 
trol  through  his  trustee :  especially,  since  the  statuteii 
authorising  executions  to  be  done  on  trusts.    It  may  be 
a  circumstance,  oti  which  a  judgment  creditor  may  the 
more  readily  impeach  an  assignment  as  fraudulent,  when 
it  is  made  of  the  debtor's  own  accord  and  without  the 
knowledge  of  the  creditors,  whom  it  purports  to  secure^ 
But  that  does  not  concern  the  question   between  those 
creditors  and  the  grantor  and  trustee.     As  between  them, 
the  terms  of  the  deed  being  plain,  its  purpose,  as  a  secu- 
rity for  a  true  debt,  being  perfectly  just,  and  the  efficacy 
of  the  deed,  as  a  security  for  the  debt  being  indispensa- 
ble to  its  honesty  and  validity  to  any  purpose,  the  equity 
and  necessity  of  holding  the  trust  for  the  creditors  obli- 
gatory seem  to  be   almost  above  question  ;  and  one  i» 
led  almost  irresistibly  to  think,  that  Lord  Eldox  meant 
to  confine  himself  in  Wallwyn  v.  Cnutts  to  the  particular 
circumstances  of  that  case,  and  not  to  lay  down  a  gene- 
ral proposition,  that,  unless  the  creditors  are  privy  to  ar 
conveyance  upon  trust  to  pay  debts,  they  are  but  volun* 
teers,  and  for  that  reason  they  cannot  as  cestuis  que 
trust  enforce  the  trust.    It  must  be  admitted,  however, 
that,  whether  he  intended   to  be  so  understood  or  not, 
'  there  have  been  so  many  other  cases,  professing  to  go  on 
TajB  authority,  in  which  the  Judges  have  laid  that  down 
as  a  getieral  principle,  that  probably  it  is  to  be  consider* 
ed  tiow  the  setiled  rule  in  England. 
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But,  whatever  ihe  Courts  in  that  Country  may  think 
themselves  bound  to  hold  on  this  point,  it  is  certain,  as 
was  said  in  Walker  v.  C»*owder  2  Ire.  Eq.  478«  that  the 
doctrine,  deduced  from  the  note  of  Wallwyn  v.  Coutls^  hail 
not  been  adopted  in  this  State  ;  nor,  is  it  believed,  in  this 
Country.  No  instance  has  been  found  of  even  an  intima- 
tion, that  a  creditor,  provided  for,  is  not  entitled  to  insist, 
as  against  all  persons,  oh  the  full  beneRt  of  the  trust  as 
ex|)ressed  in  the  deed.  In  the  circumstances  of  this  coun* 
try,  and  regard  being  had  to  the  pecuniary  condition  and 
general  purposes  of  those  who  make  assignments  for 
creditors,  it  is  plain,  that  the  principle  is  most  applicable 
here,  on  which  the  older  English  cases  proceeded.  It  has 
t)een  considered  among  us,  when  the  grantor  says  in  the 
deed,  that  he  makes  it  for  the  purpose  of  securing  and 
paying  his  debts,  that  he  in  fact  intends  the  debts  to  be 
thereby  secured  and  paid  There  have,  accordingly,  been 
many  instances,  in  which  sueh  trusts  have  been  executed 
at  the  instance  of  creditors,  and  the  deeds  upheld  also. 
as  valid  conveyances,  against  third  persons,  upon  the 
ground  of  the  obligation  created  thereby  on  the  trustee 
to  satisfy  the  debts  out  of  the  trust  property.  In  Nicholl 
\,  Mamford,  4  John.  C.  C.  52'^  Chancellor  Kent  laid  it 
down,  that,  if  an  assignment  be  to  trustees  for  the  pay* 
ment  of  debts  and  the  legal  estate  vests  in  the  trustees. 
Chancery  will  compel  the  execution  of  the  trusts  for  the 
T>ehefit  of  the  creditors^  though  they  be  not  parties,  nor 
at  the' time  assenting  to  the  conveyance.  He  had  before 
held  to  the  same  purpose  in  Shepherd  v.  McEvers,  4  John« 
"C.  C.  130,  and  Moses  v.  Mvrgatroyd,  1  Jobn.  C  C.  120. 
In  the  case  o{  Hulsey  v.  Whitney^  4  Mason  206,  Mr.  Jus- 
tice  Story  stated  the  doctrine  thus  :  As  to  trusts  created 
for  the  benefit  of  creditors,  and  to  which  they  are  not, 
technically  speaking,  parties,  they  are  unquestiona* 
biy  valid,  if  the  deed  be  made  bona  Jide'sind  pass  the 
legal  estate  to  the  trustees;  fo^   it   can  be    no  ques* 
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tion,  whether  it  is  for  a  valuable  cdnsideration  or  nof^ 
because  the  debts  due  to  the  creditors  donstitate  a 
Taluable  consideration  in  the  highest  sense,  and  the  OH* 
ligation  of  the  trustee  to  perFom  the  trust,  acoordlog  tb 
the  provisions  of  the  deed,  is  a  sufficient  consideration  ai 
far  as  he  is  concerned  Sioiilar  views  were  taken  of  thtt 
itiatter,  as  supporting  against  an  attachment  an  assign* 
ment,  voluntarilv  made  by  a  debtor  to  a  trustee  of  his 
own  selection,  in  trust  for  creditors  without  their  privity, 
by  Chief  Justice  Marshall  in  Marhury  vs.  Brbohs^  7 
Wheat.  556,  and  yet  more  fully  in  the  same  case,  when 
it  came  before  the  Supreme  Court  a  second  time,  1 1  Whea^^ 
78.  He  said,  that  deeds  of  trust  are  often  made  for  th« 
benefit  of  persons,  who  are  absent,  and  even  for  tboS0 
not  in  being.  Whether  they  be  for  the  payment  of  rod- 
ney,  or  for  any  other  purpose,  no  expression  of  the  assent 
of  the  persons,  for  whose  benefit  they  were  made,  has  ever 
been  required  as  a  preliminary  to  the  vesting  of  the  legal 
estate ;  and  such  trusts  have  always  been  executed  on 
the  idea,  that  the  deed  was  complete  when  executed  by 
the  parties  Xo  it.  He  then  proceeds  to  consider  bow  the 
creditors  not  being  privy  to  the  execution  maybeevl* 
dence  of  fraDd,and  how  that  presumption  may  be  repelled. 
But,  xibona  fide,  the  deed  is  obligatory  throughout  In 
each  of  the  cases  at  law,  it  is  evidently  assumed,  that  the 
creditor  could,  as  cestui  que  frt/^/,  en  force  the  trust  aeeorJ- 
ingto  the  terms  of  the  deed  ;  and  nei  her  of  those  die* 
linguished  Judges  conceived  it  competent  to  the  debtw 
and  trustee  to  defeat  the  trust  to  any  extent.  In  trnth 
they  plainly  hold  the  contrary,  since  they  put  the  validity 
of  the  deed,  in  point  of  bona  or  mala  fides  and  of  the  so^ 
ciency  of  the  consideration,  upon  the  ground,  that  by  its 
execution  the  deed  became  complete  and  secured  a  beoc^ 
fit  to  the  creditors.  In  the  cases  in  New  York  the  trastis 
were  actually  enforced  in  chancery  at  the  suit  of  thi 
creditors.  There  are  other  most  respectable  adjadicatibiift 
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ia  equity  to  the  same  purpose.    In  Ward  v.  LewU^  4  , 

JPick.  518,  an  insolvent  debtor  made  an  assignment  to 

trustees  to  pay  debts  in  a  certain  order,  which  the  trns* 

(tees  accepted.    Afterwards  the  debtor  and  some  of  the 

.-creditors  compounded  upon  other  terms,  and  the  trustees 

•applied  the  effects  according  to  the  new  agreement.    Yet 

it  was  held,  that  a  creditor  secured  in  the  first  deed, 

though  not  privy  to  its  execution,  had  a  right  to  affirm 

the  trusts  ;  and  he  had  a  decree  for  his  debt  against  the 

trustee,  who  had  received  and  misapplied  the  fund.    Two** 

years  afterwards,  under  circumstances  not  at  all  favora- 

ble  to  the  creditor,  and  although  WaLlwyn  v«  Coutts  was 

cited,  the  Court  gave  a  second  decision  to  the  same  effect, 

•in  a  suit  upon  the  same  instrumenL     New  England  Bank 

y.  Lewis,  8  Pick.  1 1 3. 

In  this  State  no  question  has  been  made  on  the  point 
■  before  the  present  case,  as  far  as  recollected  ;  and  there 
have  been  but  few  occasions,  on  which  an  observatioa 
has  been  made  concerning  ir.  In  Walker  v.  Crowdertihe 
remark  was  made,  which  has  been  already  quoted ;  and 
in  Moore  v.  Collins,  3  Dev.  126,  where  was  a  single 
creditor  privy  to  the  deed  out  of  many  secured  in  it,  Judge 
Hall  said,  the  creditors  secured  had  a  right  to  be  paid 
their  debts,  and,  for  that  reason,  that  the  deed  of  trust, 
made  to  effect  that  end,  was  not  fraudulent. 

Upon  the  whole,  therefore,  the  Court  holds,  upon  the 
iatri|isiQ  soundness  of  the  principle,  the  prevalent  im- 
pression  in  the  profession,  and  the  course  of  the  adjudica* 
tipns  in  the  United  $tates,  that  the  relation  of  trustee  and 
-cestui  que  trust  is  constituted  by  the  execution  of  such  a 
deed  in  favor  of  a  creditor  assenting  at  the  time  or  in  a 
j^easonable  time  afterwards,  and,  indeed,  that  such  assent 
is  to  be  presumed  unless  the  contrary  be  shown.  Con* 
,sequently,  the  trustee  cannot,  with  or  without  the  direc* 
.tipn  of  the  grantor*  apply  the  fund  to  any  other  purpose, 
•until  the  trusts  of  the  deed  are  satisfied  ;  and  therefore 
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the  plainliff  is  entitled  to  the  account  and  to  hare  hnt^ 
proportion  of  the  land,  if  there  be  not  enough  to  pay  him 
in  fall. 

Pkr  Curiam,  Decree  accordingly. 


JOHN  J    HAILES  4t  AL.  vf.  JOHN  M.  INGRAM. 
JOHN  M.  INQRAM  V9.  JOHN  J.  HAILGS  &  AL. 

BiU  Md  CroM  Bill 

A.,  heiag  tn  eztcntrix  and  «  legates  for  life*  joined  with  B.i  a  contiogenl 
legatee  ia  remaiBder  io  the  ooBTeyaoeo  of  a  abare  to  C,  the  ooBTeyaaM 
not  parportiof  to  he  made  by  her  ae  eaeentrix*  HeM,  that  this  eoiiTeyaiioa 
oDiy  paiaed  the  reepective  iotereeta  of  the  legatees,  and  not  the  abeolnte 
title  to  the  slave  as  if  made  by  A.  In  ber  ebaraoier  as  ezecntrix. 

The  ease  of  Meedty,  Carver 9 8  Ire.  998,  cited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Anson 
County,  at  the  Fall  Term  184S. 

In  the  year  16S3,  Daniel  Hailes  died,  leaving  a  will, 
which  was  duly  proven,  and  Sarah  Hailes  qualified  as 
executrix. 

Under  the  will  Sarah  Hailes  took  an  estate  for  lifot 
with  a  contingent  bequest  to  Alexander  Hailes  in  the 
event  of  his  surviving  her,  but  to  his  children,  if  he  died 
during  her  life  time,  as  is  decided  in  the  case  o[  Hailes 
V.  Cfrifin  and  xjoife,  3  De v.  &  Bat.  Eq.  425.  In  1834  Sarah 
Hailes  sold  a  negro  boy,  (one  of  the  many  slaves  be* 
queathed,)  to  one  Hart  for  9550,  and  executed  a  bill  of 
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mul^t  ^B^itM  |k  g^oeral  warraniy  ot  title  and  $oaodnes6v»-« 
Alexander  Hailes  joinc^d  in  ilie  bill  of  sale,  whiieh  was  in 
the  Qsaal  form  and  did  not  purport  to  be  executed  by 
Sarah  Ha  ilea  as  executrix. 

Alexander  Hailes  died  in  the  life  time  of  Sarah,  leav- 
ing two  children,  who  are  the  plaintifTsi  in  the  original 
billy  which  was  filed  against  Hart  to  compel  him  to  give 
security  for  the  (orthcoming  of  the  slave  at  the  death  of 
Mrs.  Hailes.    In  1842,  Hart  sold  his  right  to  Ingram,  who 
was  made  a  defendant,  and  executed  a  bond  for  the  forth* 
coming  of  the  slave,  under  an  order  made  in  the  cause* 
In  1844  Mrs.  Hailes  died ;  and,  the  slave  not  being  de« 
livered  by  Ingram,  an  action  at  law  was  brought  on  the 
bond  and  judgment  taken  against  him.     He  then  filed  a 
cross  bill,  alleging,  that,  although,  at  the  time  he  bought 
the  slave  and  when  he  executed  the  bond«  he  believed  he 
was  only  entitled  to  an  estate  during  the  life  of  Sarah 
Hailes,  ho  had  since  learned  and  is  advised,  that  the  ab- 
solute title  passed  by  the  sale  made  by  her,  as  she  was 
the  executrix  and  had  a  right  to  sell,  and  did  sell,  aa«xe- 
tutrix,  for  the  purpose  of  paying  the  debts  of  her  testar 
tor,  and  pra3'S  an   injunction   against  the  judgment  at 
law.    He  also  obtained  leave,  and  filed  an  answer  to 
the  original  bill,  insisting  upon  the  same  grounds. 

The  plaintifis  in  the  original  bill,  in  their  answer  to 
the  cross  bill,  deny,  that  Sarah  Hailes  sold  the  slave,  as 
executrix,  but  allege,  that  she  sold^  as  legatee,  and  that 
Alexander  Hailes  joined  with  her  in  making  the  8ale,.io 
order  to  pass  his  contingent  interest,  as  legatee. 

No  counsel  for  tiailes. 

tVimlon  and  T.  S.  Ashe,  for  Ingram. 

Pearson,  J.  The  only  fact  in  dispute  is,  whether  Sarah 
tiailes  made  the  sale  as  executrix  or  as  legatee,  Wo 
are  satisfied  from  the  exhibits  and  proofs,  that  she  made 
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the  sale,  as  legatee.  The  bill  ol  sale  is  executed  by  her 
aad  Alexander  Hailes,  and  dcNss  not  purport  to  be  exeeu- 
ted  by  her,  as  execatrix.  TUe  sale  was  not  made  in  the 
manner,  in  which  sales  are  usaally  made  b)'  executors 
and  administrators.  There  is  a  general  warranty  of  title 
and  soundness.  And  there  is  no  proof  of  debts  to  an 
amount  sufEcient  to  induce  an  executor  to  resort  to  his 
powerto  sell  slaves.  It  is  not  necessary  to  give  the  proofs 
more  than  this  passing  notice.  It  must  be  declared,  that 
the  sale  was  made  by  Sarah  Hailes«  as  legatee. 

Taking  this  to  be  the  fact,  yet  as  stie  was  the  execu* 
trix  and  in  that  capacity  had  power  to  sell,  so  as  to  pass 
an  absolute  estate,  the  question  is  presented,  whether  the 
absolute  title  did  not  pass,  notwithstanding  she  sold,  as 
legatee,  by  reason  of  her  power,  as  executrix  7  It  is 
urged,  that  it  should  be  so  held,  in  order  to  give  effect  to 
the  deed,  under  the  maxim,  **ul  res  magis  vahat  qu€un. 
pereaiJ^ 

It  is  true,  when  a  deed  cannot  take  effect  in  the  manner 
intended,  effect  will  be  given  to  it  in  some  other  way,  if 
possible,  rather  than  permit  it  to  be  wholly  inoperative  ; 
as  if  a  deed  be  executed  in  the  form  of  a  release,  and  the 
velation  of  the  parties  is  not  such  as  to  give  it  effect  as  a 
release,  it  will  be  supported  as  a  bargain  and  sale  or  a 
covenant  to  stand  seised,  if  there  be  a  sufficient  consider* 
ation.  So,  if  an  officer  arrests  under  a  void  process,  and 
yet  at  the  time  has  a  valid  one,  under  which  he  did  not 
profess  to  act,  the  officer  is  protected  on  the  ground,  that 
he  had  power  to  arrest,  and  the  efficacy  of  the  arrest  de« 
pends,  not  upon  what  he  says  or  professes,  but  upon  tha 
power  which  he  has.  Meeds  v.  Carver^  8  Ire.  899.  Tha 
kUfint  power,  (if  I  may  use  the  expression,)  under  the  valul 
process,  is  not  inconsistent  with  the  assumed  puwer  under 
the  void  one. 

But  in  the  case  under  consideration,  the  titfo,  and  tba 
right  to  sell^  as  legatee,  are  inconsistent  with  the  powet. 
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to  sell  as  executrix — ^the  exercise  of  the  one  necessarily 
pre-sopposes  the  other  to  be  extinguished  ;  for,  to  give 
the  right,  as  legatee,  **an  oisenf*  was  necessary^  and  such 
assent  divested  the  title  and  the  power  to  sell,  as  execa* 
trix,  and  passed  them  to  the  legatee. 

It  is  clear,  that  the  act  of  making  sale,  as  legatee,  is 
an  implied,  if  not  an  express,  assent.  Such  assent  de- 
termined the  right  of  Mrs.  Hailcs,  as  executrix,  by  vesting 
the  title  in  her,  as^legatee^  After  an  assent,  the  legatee 
becomes  the  owner  to  all  intents  and  purposes.  It  can 
make  no  difference,  that  in  this  case  the  executrix  and 
legatee  were  the  same  individual.  By  the  assent,  the  title 
Tested  in  her,  as  legatee,  and  she  ceased  to  have  any 
power  in  the  capacity  of  executrix. 

The  question  may  be  considered  in  another  point  of 
Ttew.  If  the  executrix  had  not  been  also  legatee,  and 
kad  sold,  as  an  individual,  and  not  in  the  capacity  of  ex* 
ecutrix,  the  sale  would  have  been  wholly  ineffective,  and 
nothing  would  have  passed,  unless  it  could,  in  ^nch  case, 
be  supported  by  the  **laten(*  power  to  sell,  as  executrix  ; 
and  it  may  be,  effect  would  be  given  to  it  in  that  way 
**nt  res  magis  valeat  quam  pereat,^ 

But,  as  she  was  a  legatee  for  life,  the  sale  was  not 
wholly  inoperative — a  life  estate  passed ;  and  as  the  deed 
operated  to  pass  an  estate,  when  made  by  her,  as  legatee , 
it  would  be  repugnant  to  consider  it  as  also  taking  effect, 
as  if  made  by  her,  as  executrix.  The  sanie  deed  cannot 
operate  in  two  waj's.  This  is  illustrated  in  the  instance 
of  estoppels.  If  the  deed  passes  any  estate,  although  less 
than  the  parties  intended,  it  is  never  allowed  to  operate 
as  an  estoppel.  If  such  was  not  the  law,  and  a  legatee 
for  life  should  sell,  intending  to  pass  only  his  estate,  but 
using  general  terms,  and  happened  to  be  executor,  this 
circumstance  would  be  taken  advantage  of  by  the  vendee 
to  make  an  absolute  estate  pass,  contrary  to  the  inten* 
tioQ. 
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There  is  another  consideration  :  when  a  legatee  selh* 
it  is  to  answer  some  private  purpose  of  his  own.  In  sneh 
a  case,  to  give  an  additional  effect  to  the  deed«  becaosa 
he  was  executor,  wonid  be  to  prevent  the  power  to  sell^ 
given  for  the  interest  of  the  estate,  by  calling  it  into  nscv 
when  such  interest  had  not  been  taken  into  theacconnt: 
thus,  by  implication  supposing  a  power  to  have  been 
exercised,  under  circumstances,  which»  in  case  of  a  direct 
exercise  of  it,  would  have  amounted  to  a  gross  abuse.  la 
this  case,  for  instance,  the  legatee  for  life,  and  the  person, 
apparently  entitled  to  the  contingent  limitation,  join  in 
the  sale  of  a  slave  for  their  own  private  purposes,  because 
they  wanted  money  to  build  a  new  mill  and  to  snpport 
the  other  negroes,  which  was  a  charge  on  the  legatee  f^r 
life,  and  not  a  debt  of  the  estate.  The  interest  of  the  es» 
tate  did  not  call  for  the  sale  of  a  negro  as  there  was 
perishable  property — ^the  debts  did  not  exceed  twenty 
five  dollars,  and  the  sale  of  a  valuable  negro,  under  the 
pretext  of  paying  off  that  sum,  would  have  been  a  grots 
abuse  of  power.  There  is  no  principle,  upon  which  this 
Court  will,  by  implication,  make  the  executrix  guilty  of 
Ibis  abuse  of  her  power,  in  order  to  sustain  a  sale  made 
by  her,  as  legatee. 

The  plaintiffs  in  the  original  bill  are  entitled  to  a  do* 
cree  for  costs.  The  cross  hill  must  be  dismissed  with 
costs. 

Pbr  Coviak.  Decree  accordingly. 
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A  husband  lias  a  riglit  to  assign  for  ihe  payment  of  his  debts  a  legacy  due  to 
hi*  wife* 


•  Cftuse  removed  from  the  Court  of  Equity  of  Yfnyne 
County,  at  the  Fall  Term  1840. 

The  plaintifl;  as  the  surety  of  the  derenilants.  John 
Hooks,  had  paid  an  amount  exceetling  S  12,000  and  Hooks 
ifl  insolvent.  In  1845  Ichahod  Pearson  died,  leaving*  a 
will,  in  which  he  bequeathed  to  his  daughter  Sally,  one  dt 
the  defendanis,  antl  the  wife  of  the  said  Hoots  .-%  legacy  of 
SI  500  to  he  paid  in  notes,  and  one  sixth  part  of  the  residue 
othh  estate.  The  deTendants,-  Solomon  and  Lazarus 
Pearson,  are  the  executors.  In  February  1847,  Hooks 
by  deed  assigned  to  the  plaintiff  all  of  his  interest  in  right 
of  his  wife  under  the  will  of  her  father,  ••for  the  purpose 
of  partially  indemnifying  or  making  a  payment  to  the 
ptaintifT  for  his  payments  as  surety."  At  the  death  of  tb^ 
testator,  Hooks  owed  him  two  notes  which  now  amounf, 
principal  and  interest,  to  near  91500,  and  the  testator  was 
hound  for  him  as  co-surety  with  the  plaintifi  in  a  note  for 
a  large  sum.  The  executors  have  since  paid  the  one 
half  thereof  81 54 1.  The  plaintiff  paid  the  other  half,  and 
that  forms  a  part  of  the  amount,  for  which  the  assign* 
ment  was  made.  At  the  time  of  the  assignment,  the 
plaintiff  had  notice  of  the  indebtedness  of  Hooks  to  the 
testator  and  of  his  liability  as  co  surety,  and  that  Hooks 
was  insolvent.  Soon  after  the  executors  qualified,  they 
made  an  unsuccessful  attt?mpt  to  arrange  the  matter  with 
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Hooks.  Tho  bill  is  filed  for  aa  aeoo«int»  aad  for  the  paj* 
meat  of  tbe  amouat,  which  may  be  foaad  to  be  doe  Heoks 
under  the  will,  to  the  plaintiff  as  assignee.  Tbe  defen- 
dants insist  npon  a  right  to  apply  snch  amount  to  thodf»» 
charge  of  the  two  notes,  and  of  the  sum  paid  by  thsm  on 
account  of  thesurety-ship  of  the  testator. 

J.  H.  Bryant  for  the  plaintiff. 

IV.  H.  Haywood  and  W.  B.  Wright^  for  the  defendanf. 

PsABSoxt  J.  The  husband  is  not  entitled  absolutely  to 
a  legacy  given  to  his  wife.  It  becomes  his,  if  he  reduces 
it  into  possession,  or  be  may  dispose  of  it,  if  it  be  such  an 
interest  as  he  can  presently  reduce  into  posession.  But 
if  he  dies  without  doing  so,  the  wife  is  entitled  to  it.  Out 
of  respect  to  this  right  of  the  wife,  a  Court  of  equity  will 
not  compel  the  husband  to  apply  the  legacy  to  the  pay* 
meat  of  his  debts  ;  and,  if  be  remains  inactive,  the  chance 
of  the  wife  to  get  the  legacy  at  his  death  is  preserved* 
Bat  if  he  puts  an  end  to  the  right  of  the  wife  by  dispos- 
ing of  the  legacy,  and  she  is  out  of  the  way,  there  is  then 
ne  reason  why  the  Court  may  not  interfere,  and  see  that 
tiie  fund  is  applied  to  the  payment  of  his  debts. 

in  Allen  v.  AUen^  decided  at  this  term,  it  is  held,  that 
creditors  of  the  husband  may  subject  a  distributive  share 
of  the  wife,  after  an  assignment  of  it  by  tbe  husband,  al- 
though the  assignment  was  made  for  her  benefit ;  because 
by  tbe  assignment  she  ceased  to  have  any  original  right 
of  her  own,  and  was  put  in  the  condition  of  a  donee  of 
the  husband,  and  so  could  not  stand  out  against  existing 
creditors. 

la  this  case  the  executors,  who  have  the  fund  in  hand; 
are,  as  executors,  creditors  of  the  husband  ;  and  when 
the  plaintifil  who  is  the  assignee  with  notice,  and  who 
paid  nothing,  (for  his  debts  were  lost  any  how,  as  Hooks 
was  insolvent*)  and  who  stands  in  the  shoes  of  hie  debtori 
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sett  up  hu  olaiin  to  the  fund,  there  it  no  reason,  as  the 
wife's  rii^  is  at  an  eod,  why  they  may  not  insist,  that, 
the  fand-shpnld  be  first  applied  to  the  payment  of  their 
debt ;  for,  in  trath»  it  is  only  the  balance  that  Hooks  is  ett*> 
titled tQ4  This  is  a  plain  principle  of  set  off;  whieh  is 
acted  upon  in  Courts  of  law.  Wo  lay  no  stress  upon  the: 
fact  that  the  legacy  was  to  be  paid  in  notes. 

As  to  the  excess,  after  paying  off  the  notes,  there  Js 
MPther  principle  involved.    The  plaintiff  and  the  testa* 
tor  were  co  sureties.    Between  them  "equality  is  equity.** 
If  one  suirety,  by  any  means,  gets  a  fund  belonging  to  the 
principal*  he  is  not  at  liberty  to  take  the  entire  benefit^- 
hot  most  share  with  his  co  surety.    The  fund  in  fact  be» 
longs  tQ  the  principal  and  should  be  applied,  as  a  pay- 
ment made  by  him^  and  this  rednces  the  amount,  which 
will  fall  upon  the  sureties.     The  excess  must  then  bo 
considered  as  a  payment  made  by  Hooks,  and  the  plain* 
Uffi  having  paid  one  half  of  the  original  debt,  has  paid 
niore  than  his  share  by  an  amount  equal  to  one  half  of 
the  excess  and  is  entitled  to  contribution  as  against  the 
executors  of  bis  co-surety.    In  other  words,  the  plaintiff 
has  a  right  to  share  the  benefit  of  this  excess  and  to  re* 
cover  ona  half  of  it,  by  way  of  reimbursing  himself  for 
having  paid  one  half  of  the  original  debt,  instead  of  one 
half,  minuM  the  excess,  which  is  a  fund  of  the  principal 
debtor.    These  principles  are  well  settled  and  areso  oon^ 
sonant  with  natural  justice  that  no  authority  need  bo 
oited. 

There  must  be  a  reference  to  take  an  accoant  of  tb# 
estate. and  ascertain  the  amount  of  the  excess  coming  to 
Hooks,  after  deducting  the  amount  o\  the  two  aotoa^ 
Qosts  are  not  allowed  to  either  side.  And  the  costs  of 
the  reference,  will  be  paid  out  of  the  estate,  as  the  plaia^ 
tiff  and  defendants,  who  are  residuary  legatees,  $M  haver 

an  interest  in  the  account. 

* 
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la  a  anil  in  eqoity  tortcovcr  thaamoant  of  a  lost  note,  an  affidatit  of  (ha 
lo0t»  annexed  to  the  bill,  is  sufficient  to  give  jarisdiction  to  the  Court,  aadt 
at  the  heariog,  to  let  lu  proof  of  the  contents  of  the  note,  unless  there  ba 
some  opposinjjr  testiraouy. 

Tha  ease  would  be  different,  if  the  azeeution  or  contents  of  the  aota  wara 
denied ;  and  that  was,  on  the  oath  ol  the  defendant,  snggestad,  aa  tha 
plaintiff's  niotiva  lor  falsely  alleging  its  loss.  In  suoh  a  case,  althongh 
Equity  would  not  refuse  to  consider  the  mere  affidavit  as  sufficient  to  ac- 
count for  not  producing  the  original  note,  the  strictest  and  clearest  proof 
would  be  required  of  the  ezeoutiou  and  contents. 

A  party  cannot  avail  himself  of  the  plea  of  usury  in  notes,  on  which,  jud^* 
■Bents  have  been  rendered,  nnless  the  judgments  were  rendered  upon  ao 
USUI  i  )us  understanding* 

^he  cases  o(  Allen  v.  The  State  Bank^  1  Dev.  ^  Bat.  Eq.  7,  and  Dumoir* 
Powell,  3  Dev.  dt  Bat  Eq.  12^,  commented  on. 

Cause  removed  from  the  Court  of  Eqaily  of  Sampsoft 
County,  at  the  Spring  Term  1845. 

The  plaintiff  had  some  justices'  judgments  agaiqst  one 
Underwood,  stayed  by  the  defendant  Carroll,  and  amoun* 
ting  to  9628  70,  principal  and  interest.  In  October  1841f 
executions  issued  and  were  levied  upon  a  barouchct  the 
property  of  Underwood,  which  was  sold,  and  purchased 
by  the  plaintiflT,  at  the  price  of  9^4.  The  execatiom 
were  also  levied  upon  the  property  of  Carroll*  Five  horses 
\irere  sold,  and  bought  by  the  plaintiflTt  at  the  price  of 
$IS,  and  the  officer  was  proceeding  to  sell  other  property, 
^rfaen  the  defendant  Carroll  delivered  to  the  plaintiff  a 
note  for  S7Gd,  executed  by  himself  and  the  other  defeodaot 
Sellers;  which  was  accepted  by  the  plaintiff  in  fnlLsiUii- 
faction  for  the  property  purchased  and  of  the  Jodgmqiitft 
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^hich  he  held  against  Underwood  and  Carroll.    The  note 
was  due  on  the  13th  of  October  1841. 

The  bill  alleges,  that  the  note  has  been  lost  by  accident ; 
and  the  prayer  is,  that  the  defendants  be  decreed  to  pay 
the  principal  and  interest,  npon  being  indemnified.  There 
is  an  allegation  of  an  offer  of  indemnity,  before  the  bill 
was  filed,  and  it  is  filed  upon  oath. 

The  defendants  deny  the  loss  of  the  note.  Thry  admit 
its  execution  and  contents,  and  rely  upon  the  ground,  that 
it  was  given  for  a  usurious  consideration.  They  allegCf 
that  before  the  sale  of  property  of  Carroll,  there  was  an 
tmderstanding,  that  the  plaint ifi*  would  forbear  the  collec- 
tfOR  of  the  judgments,  provided  Carroll  would  give  him 
a  note  for  principal  and  interest,  together  with  a  further 
sum  by  way  of  usurious  interest,  and  that  as  a  cover  for 
this  agreement  it  was  understood,  that  the  property  of 
Carroll,  or  some  part  therof,  should  be  exposed  to  sale 
Tinder  the  execution,  and  bid  off  by  the  plaintifi*,  when  the 
note  was  to  be  delivered,  the  sale  to  be  stopped,  and  the 
property  re-delivered  to  Carroll ;  ail  of  which  was  accor- 
dingly done.  The  answers  also  contain  a  general  allega- 
tion, that  the  original  notes,  upon  which  judgments  had 
been  rendered,  were  tainted  with  usury. 

W.  Winshw,  R.  Strange  and  D.  Reid,  for  the  plaintiSl 
Badger  and  FF.  H.  Haywood,  for  the  defendants. 

Pbaksok,  J*  It  was  objected,  upon  the  argnmenti  that 
there  was  no  sufficient  proof  of  the  loss  of  the  note  to  let 
in  evidence  of  its  contents,  or  to  give  this  Court  jortsdic- 
liott«  Eiqnity  assumes  jarisdiction,  not  merely  upon  the 
pound  of  accident,  but  because  its  mode  of  giving  relief 
«feeta  complete  j  ostiee ;  for,  its  decrees  are  modelled  taMi  t 
erery  oiroonistance,  which  may  be  presented  in  fiH^me ; 
•and  a  decree  for  the  plaintiff^  in  the  oase  of  a  loMtwidf 
vnqqiree  him*  to  Indemnify  the  defendant^  wh#»ett4he 
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judgment  at  law  is  absolute,  either  for  tho  plaiotiflT  or  der 
fendant. 

The  affidavit  of  loss*  annexed  to  the  billf  is  sufficient 
to  induce  this  Court  to  take  jurbdiction*  and  upon  the, 
bearing,  it  is  sufficient  to  let  in  proof  of  the  contents  of 
the  note«  unless  there  be  some  opposing  evidence ;  for  the 
affidavit  is  aided  by  the  consideration »  that  the  plaintiff 
will  be  required  to  indemnify  the  defendant,  and  can  ex« 
pect  to  derive  no  benefit  by  a  change  of  the  forum, 
when  the  answer  admits  the  execution  of  the  note  and 
its  contents.  We  think  the  affidavit  oi  loss  is  not  only 
competent,  but  sufficient,  evidence,  to  allow  the  plaintiff 
to  read  the  answer  for  the  purpose  of  showing  the  con* 
tents  of  the  note  ;  for,  there  is«  then,  no  motive  for  coming 
into  equity,  unless  the  note  be  really  lost.  The  fact,  tba( 
equity  requires  slighter  proof  of  the  loss,  is  the  main  rea* 
son  to  induce  parties  to  sue  in  that  Court,  and  distin* 
guisbes  its  mode  of  proceeding  from  that  ofa  Court  of 
common  law ;  for,  there,  strict  proof  of  the  loss  must  be 
required,  as  the  judgment  is  absolute  and  there  is  no 
way  to  impose  conditions. 

The  question  of  loss  does  not  touch  the  merits,  but  m  m 
collateral  matter,  preliminary  to  the  admission  of  secQnda» 
ry  evidence.  In  many  cases  the  affidavit  of  the  plaintiff 
is  the  only  proof  he  can  make  of  the  loss.  He  cannot 
expect  upon  this  point  any  aid  by  a  discovery  from  the 
defendant;  for,  as  a  matter  of  course,  he  knows  nothing 
of  the  loss,  and  he  cannot,  except  in  a  rare  case,  have  a 
witness  to  the  loss.  He  will,  therefore,  be  without  remody* 
unless  equity  can  give  relief  upon  his  mere  affidavit*  If 
bo  can  prove  the  loss,  it  is  better  for  him  to  sue  at  law, 
where  he  will  gat  an  absolute  judgment.  In  equity  b#  is 
Co  give  an  indemnity,  and  his  coming  there  strongly  sap* 
porta  the  affidavit.  Relief  is,  therefore,  given  upon  bis 
mere  affidavit  as  to  this  collateral  matter.;. for  it  mwM 
be  out  of  the  <|aestioni  that  one  sbsuld  Ions  bis.  figM»  t^r 
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I^ause  he  cannot  prove  the  loss  of  a  note,  and  it  is  against 
conscience  for  the  debtor,  who  admits  the  execution  and 
eotttents  of  the  note,  to  seek  to  aYai)  himself  of  an  acci« 
denti  which  does  not  affect  the  rights  of  the  parties  one 
way  or  the  other.  The  case  would  be  different,  if  the 
execution  or  contents  of  the  note  was  denied  ;  and  that 
was,  on  the  oath  of  the  defendant,  suggested,  as  the 
plaintifl^s  motive  for  falsely  alleging  its  loss.  In  such  a 
case,  although  equity  would  not  refuse  to  consider  the 
mere  affidavit  as  sufficient  to  account  for  not  producing 
the  original  note,  the  strictest  and  clearest  proof  of  the 
execution  aod  contents  would  be  required.  Walmesly  v. 
CAiZrf.  I  Vcs.  Sr.  32 1. 

We  do  not  concur  in  the  dictum  of  his  Honor  Judge 
Gaston  in  Alhn  and  Wycoff  v.  State  Bank^  i  Dev.  and 
Bat*  Eq.  7,  that  the  plaintiff  cannot  prove  the  loss  of  a 
note  by  his  own  oath,  although  its  correctness  is  assumed 
by  Judge  Daniel  in  Dumas  v.  Powellf  S  Dev.  &  Bat.  Eq. 
182,  who  considers  the  affidavit  evidence,  but  requires 
strong  cori  oborating  proof.  In  both  cases,  the  Court  eon  • 
sidered,  there  was  plenary  proof  of  the  loss,  and  it  did  not 
become  necessary  to  decide^  whether,  if  there  had  been 
Yio  proof  upon  this  preliminary  qaestion  but  the  affidavit, 
the  plaintiff  would  have  been  entirely  without  remedy. 
The  loss  of  a  deed^  even  in  a  Court  of  law,  may  be  shown 
by  the  oath  of  the  party,  so  as  to  let  in  secondary  evidence  ; 
mad  the  only  reason,  why  the  same  practice  is  not  follow* 
«d  in  those  Courts  in  reference  to  the  loss  of  bonds  and 
aotes,  is  the  want  of  power  to  require  an  indenWiity,  as  a 
condition  to  the  judgment. 

Although  the  decrees  of  this  Court  are  better  calculated 
to  affect  complete  justice,  than  judgments  at  law,  in  sudi 
cases,  the  mode  of  trying  facts  at  law  by  examination  d( 
wkaesses  in  the  presence  -of  a  jury  is*  preferable  to  the 
kntfdeoC  trial  In  Ibis  Court;  purliauiarty,  when  thtf  Very 
defective  mannerof  takingdepositetisis  coBsidered«    Ms* 
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nyare  stafi«d  with  impertinent  matter,  and  very  frequent* 
ly-the  parties,  by  not  apprehending  the  point  of  the  case,^ 
omitv  apon  the  examination  or  cross-examination,  to  ask 
the  very  questions,  which  bear  apon  the  important  facts* ' 
By  directing  the  trial  of  an  issue  before  a  jury,  the  par- 
ties wtll  have  the  benefit  of  the  common  law  mode  of 
trial,  and,  at  the  same  time,  have  relief  according  to  the 
course  of  this  Court. 

The  defence  cannot  be  sustained  upon  the  general  al- 
legation of  usury,  before  the  rendition  of  the  judgments 
by  the  magistrate.  For,  admitting  the  original  notes  to 
have  been  usurious,  there  is  no  sufficient  averment,  that 
the  judgments  were  confessed,  in  pursuance  of  a  corrupt 
agreement,  and  as  a  cloak  for  usury  ;  and  no  reason  19 
assigned,  why  the  original  debtor,  Underwood,  did  not 
rely  upon  the  plea  of  nsury  before  the  magistrate.  The 
judgments,  therefore,  are  conclusive,  as  to  all  matters 
xhB,t  could  have  been  relied  on  as  a  defence  upon  the  trial 
of  the  warrants. 

The  allegation  in  reference  to  the  note  of  $16B,  if  true, 
will  fully  sustain  the  defence,  but  the  proof  filed  is  con* 
fused  and  unsatisfactory ;  and  this  Court  directs  the  fact 
to  be  tried  by  a  jury  in  the  County  of  Sampson  in  the  So. 
perior  Court ;  for  which  purpose  the  defendants  will  ac« 
cept  service  of  a  writ  in  debt  upon  a  note  of  9768,  due 
15th  of  October  1846  ;  and  upon  the  trial  they  will  admit 
the  execution  and  contents  of  the  note  and  its  loss,  ami 
put  their  defence  upon  the  plea  of  usury  ;  which  will  de- 
pend upon  the  following  question — was  the  note  delivered 
in  pursuance  of  an  understanding  between  the  plaintiff 
and  the  defendant,  Carroll,  entered  into  before  the  sale 
of  Carroll**  property,  as  a  oover  for  an  usorious  agree* 
ment  7  Or  was  it  delivered  as  a  consideration  for  property 
bought  by  the  plaintiff,  without  any  previous  understand* 
ingi  and  for  the  .balance  of  the  judgments  held  by  the 
plaintiff?  .         ^ 
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Any  deposilioo.  filed  in  the  caose*  may  be  received  oa 
the  trial  by  either  party,  if  the  witness  has  left  the  State, 
or  is  dead,  or  is  too  infirm  to  attend  Court  The  finding 
of  the  jury  will  be  certified  to  this  Court. 

Pee  Curiam.  Ordered  accordingly. 


JAMRS  H.  RAIFORD  &  AL.  vb.  BENJAMIN  RAIFORD  4-  Af^ 

Wb«re  a  con? eyaoe*  baa  bean  mada  by  a  faibar  to  oaa  of  bii  Mna  of  lam! 
and  negroat  to  bo  maoagod  onder  tha  direction  of  tbat  mo,  la  tniat  that 
ha  wItt  appTy  tha  'proeeedi  oftoeh  proparty  to  the  eapport  of  tba  fftthcr  and 
his  family  dvriag  tha  fathar'a  Kfalima,  and  after  bia  death  aell  the  pro- 
perty and  divide  the  prooeeda  thereof  aoiong  bia  bain  and  dlatriboteea** 
HM,  thai  the  aon  waa  entitled  to  a  reaaonable  cooipenaation  for  bia  eara 
nod  trouble  in  the  management  of  the  eatate. 

WhM«  id  auch  a  deed  a  negro  waa  mentioned  whieh  had  been  prevlonalj 
•anreyed  by  the  father  to  bia  aon  reaenring  bia  life  aetata,  and  it  waa 
ahewn  that  thia  fact  waa  diacloeed  to  tha  gentleman^  who  drew  the  dead 
and  the  aon  waa  informed  by  the  draftaman«  that  it  waa  oeoaaaary  to  m- 
aert  the  name  of  the  negro,  aa  the  father  had  a  life  eatate,  bat  thia  wonld 
not  aflect  the  aoo'a  title ;  Held,  that  the  aoa  waa  not  precloded  by  bia  ae* 
ceptanea  of  the  deed  from  asaerting  bia  right  to  the  negro. 

UMi  forthar,  that,  aa^  by  the  deed  of  tnaat,  the  proeeeda  of  tha  panenal  pro- 

.  poify,  sftir  the  death  of  the  fathari  were  t6  bo  divided  among  all  hw  die- 
Iribataea  in  the  aame  manner  aa  if  be  bad  died  inteatata,  aecording  to  tha 
atatnte  of  diatribationa,  the  gift  of  the  remainder  in  thia  negro  to  the  aoa 
■loat  be  aeeonntad  for,  as  an  adyaneement  to  him,  in  the  division  of  aoeh 
pioeeeda  ;  aod  Meld  further,  that  tho  value  of  thia  advoaeement  moat  ba 
estimalad  at  tha  time  it  waa  nMda«  that  ia,  tha  valooi  at  th«  time,  of  the 
ramaiadar. 

The  oa*o  of  Croom  v.  Herring,  4  Hawka.  398,  cited  and  approved* 

Cause  removed  from  the  Court  of  Equity  of  JohoatOD 
County  at  the  Fall  Term  1849, 
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The  bill  states,  that  Philip  Raiford.  on  the  15th  of  Feb- 
ruary  1840,  in  consideration  of  his  natural  love  and  af« 
faction  for  his  children  and  often  dollarSi  executed  and 
delivered  to  the  defendant,  Benjamin  Raiford,  his  sod,  a 
certain  deed  indented,  wherein  and  whereby  he  conveyed 
and  assigned  to  the  said  Benjamin  several  tracts  of  land, 
a  number  of  slaves,  of  which  a  slave  named  George  was 
one,  and  a  quantity  of  perishable  property,  all  of  whicb 
lands,  slaves  and  other  personal  property  is  particularly 
described  in  the  said  deed,  to  have  and  to  hold  all  the 
said  property  upon  the  trusts  declared  in  the  said  deed,  as 
follow?,  to- wit : 

« 

''That  the  said  Benjamin  shall  cultivate  or  rent  at  his 
discretion  the  said  tracts  of  land  and  work  thereon,  or  hire, 
the  said  slaves,  and  receive  the  proceeds  and  profits  there- 
of and  apply  the  proceeds  of  said  labor  to  the  support  and 
maintenance  of  the  said  Philip  and  his  family  in  a  man* 
her  and  style  at  least  equal  to  that  to  which  they  have 
been  used,  or  so  much  of  the  said  proceeds  as  may  be  ne* 
cessary  for  that  purpose,  during  the  natural  life*  of  the 
said  Philip,  and  afler  the  death  of  the  said  Philip,  to  sell 
all  the  premises,  both  lands  and  negroes,  also  the  farming 
utensils,  black-smith's  tools,  riding  chairs,  cart-wheels, 
and  still,  or  make  division  of  the  same,  at  the  option  of 
my  heirs  and  distributees  or  a  majority  of  them,  equally 
among  all  my  heirs  and  distributees,  except  my  daughter 
Sarah  Jane  Howell,  which  is  to  have  the  sum  of  one  hun* 
dred  dollars  to  be  paid  her  out  of  the  money  arising  from 
the  sale  of  said  property.  The  residue  of  the  property, 
after  selling  enough  to  raise  the  sum  of  one  hundred  dol- 
lars for  Sarah  Jane  Howell,  to  be  equally  divided,  if  not 
sold,  among  all  the  rest  of  my  heirs  and  distributees,  ex* 
cept  Sarah  Jane  Howell,  in  the  same  manner  and  accord- 
ing to  the  rules  of  descent  and  distribution  in  intestate's 
estates.  And  the  said  Benjamin  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  doth  covenant  vdth 
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the  said  Philip,  bis  heirs,  executors  administrators  and 
assigns,  that  he  will  devote  the  proceeds  and  profits  of 
ihe  said  lands  and  negroes  (or  slaves.)  or  so  much  there* 
of  as  may  be  necessary — after  securing  to  himself  such 
sum  or  sums  as  may  be  reasonable  for  his  costs  and 
charges  in  this  behalf  expended,  to  the  support  of  the 
said  Philip  and  his  family — during  the  life  of  the  said 
Philip,  in  a  style  at  least  equal  to  that  to  which  he  has 
been  accustomed — ^that  he  will  furnish  him  and  his  fami- 
ly  good,  wholesome  and  suitable  food  and  raiment  during 
the  lifetime  of  the  said  Philip — that  he  will  defray  the 
Expenses  of  educating  in  a  suitable  manner  the  family  of 
the  said  Philip,  if  the  funds  arising  from  the  said  lands 
and  negroes  are  suflicicnt  for  that  purpose,  and,  at  the 
death  of  the  said  Philip,  that  he  or  his  heirs,  executors 
and  administrators  will  either  sell  and  distribute  the  pro* 
ceeds  of  the  said  lands  and  negroes,  stock,  household  and 
kitchen  furniture,  farming  utensils,  black  smith's  tootst 
riding  chairs,  cart  wheels,  and  still,  &c.,  among  the  heirs 
at  law  and  distributees  of  the  said  Philip,  all  except  Sarah 
Jane  Howell,  which  is  to  have  the  sum  of  one  hundred 
dollars  paid  to  her  out  of  the  fund  arising  from  the  sale 
of  the  said  property  ;  or  make  an  equal  division  among 
them  ot  the  said  lands,  negroes,  stock,  household  and 
kitchen  furniture,  at  their  discretion  or  option,  or  of  a  ma- 
jority of  them,  reserving  to  himself  the  share,  which 
would  by  law  fall  to  him,  as  in  case  of  the  intestacy  of 
the  said  Philip  **  The  bill  then  charges  that  the  defen* 
dant  accepted  the  said  deed  and  undertook  the  perform* 
ance  of  the  trusts  therein  enjoined  ;  that  he  immediately 
took  possession  of  the  property  therein  mentioned  and 
continued  to  cultivate  the  land,  with  the  slaves  and  stocky 
until  the  death  of  the  said  Philip,  and  that  he  made  pro* 
fits  to  a  much  larger  amount  than  was  sufficient  to  de- 
fray the  expenses  of  supporting  the  family  and  of  educa* 
ting  the  children.    The  bill  further  sets  forth  that  the 
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said  PhUip  Raiford  died  on  the  *— —  day  of  August  ]844| 
leaving  a  last  will  and  testament,  whereof  he  appointed 
James  H.  Raiford,  one  of  the  plaintiffs,  and  the  defen* 
danty  executors,  which  will  has  been  duly  proved  and  re- 
corded, and  the  said  James  has  qualified  as  exeQutor,bui 
whether  the  defendant  intends  to  qualify  the  plaintiffs  do 
not  know,  but  they  aver  that  he  hasi  all  the  goods  of  the 
testator  in  his  hands.  The  bill  then  states  that  the  said 
Philip  left  a  number  of  children,  and  grand«children,  thd 
issue  of  children  who  died  in  the  life  time  of  the  said 
Philip,  all  of  whom  are  particularly  named,  and  thai 
Sarah  Jane  mentioned  in  the  said  deed  died  in  the  life 
time  of  their  father  and  administration  on  her  estate  has 
been  granted  to  James  H.  Raiford — who  is  one  of  the 
plaintiffs — that  the  other  plaintiffs  are  all  the  heirs  and 
next  of  kin  of  the  said  Philip  Raiford,  with  the  husbands 
of  those  who  are  married,  except  the  defendants,  Benja* 
min  Raiford  and  Needbam  Raiford,  who  are  also  the  heirs 
and  next  of  kin  of  the  said  Philip.  The  bill  then  charges 
that  the  defendant  Benjamin,  since  the  death  of  his  fa- 
ther, has  sold  all  of  the  said  property,  except  the  negro' 
George,  and  that  be  claims  the  said  negro  under  an  al-' 
leged  gift  from  his  father,  many  years  before  the  date  of 
the  deed  above  referred  to.  The  plaintiSis  say  they  do 
not  admit  such  gift  to  have  been  made,  but,  if  it  were 
made,  the  defendant,  Benjamin,  having  accepted  the  trust 
as  to  George  as  well  as  in  regard  to  the  other  property^ 
cannot  now  set  up  such  gift,  but  must  hold  the  said  George 
as  a  trustee  in  like  manner  as  he  held  the  other  property. 
And,  they  say  further  that  if  such  gift  were  made  and  the 
defendant  is  not  precluded  from  setting  it  up  by  his  ac«« 
ceptance  of  the  deed  of  trust,  yet  it  is  to  be  consider(;d  as 
an  advancement  and  accounted  for  as  such  in  the  divis* 
ion  of  the  proceeds  of  the  personal  estate  conveyed  by 
the  deed.  The  bill  further  states,  that  the  defendant  sets 
up  a  claim  to  a  salary  of  0250  per  annum  for  managing 


494  SUPREME  COURT, 


Rttifoffd  •#.  Raiford. 


the  property,  daring  the  liretime  of  his  father,  and  to  comr 
missions  on  the  proceeds  of  the  sale  made  after  the  death 
of  his  father  ;  which  demands  the  plaintifis  believe  to  be 
unjust  and  unreasonable.  The  bill  then  prays  for  an  ac- 
count  and  relief,  &c. 

The  defendant,  Benjamin,  admits  in  his  answer  the 
execution  of  the  deed  of  trust  mentioned  in  the  bill,  and 
that  under  the  said  deed  he  took  possession  of  all  the  pro* 
perty  except  the  negro  George,  which  he  claimed  under 
k  bill  of  sale  from  his  father,  which  was  given  to  him  ia 
consideration  of  valuable  services  rendered  to  the  father 
by  the  said  Benjamin  and  which  was  delivered  to  him 
many  years  before  the  execution  of  the  said  deed  of  trust ; 
that  he  mentioned  this  fact  to  the  gentleman,  who  drew 
the  deed  of  trust,  and  was  informed  by  him  that  it  was 
necessary  to  put  the  name  of  George  in  the  deed,  as  his 
father  had  a  life  estate  in  him,  but  that  it  would  not  afiect 
the  title  of  this  defendant.  He  admits  also  the  death  of 
his  father,  the  said  Philip,  as  stated  in  the  bill,  and  that 
he  left  a  last  will  and  testament,  of  which  he  appointed 
the  plaintiff,  James  H.  Raiford,  and  this  defendant,  exec* 
utorS}  and  that  the  said  James  has  duly  qualified  as  exec- 
utor, but  the  defendant  says  he  does  not  himself  intend 
to  qualify.  He  also  admits  that  the  names  of  the  heirs 
and  next  of  kin  of  the  said  Philip  are  correctly  set  forth 
in  the  bill,  and  that  Sarah  Jane  Howell,  mentioned  in  the 
bill,  died  before  her  father  leaving  no  issue,  and  that  the 
plaintiff,  James,  is  her  administrator.  The  defendant  ad- 
mits that  he  sold  the  property  mentioned  in  the  deed.  He 
claims  a  reasonable  compensation  for  his  services  and 
submits  to  account  for  alt  his  transactions,  as  trustee  un- 
der the  said  deed,  and  to  pay  to  the  plaintiffs  whatever 
may  be  found  to  be  justly  due  to  them. 

Depositions  were  taken  and  the  cause  transmitted  to 
this  Court. 
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W^  H.  Haywood f  for  the  plaintifls. 

H.  W.  Miller  and  /.  H.  Bryan,  for  ihe  defeodant.    . 

Pbabson,  J*  There  must  necessarily  he  a  reference  iQ 
this  case,  as  the  defendant  admits  the  right  of  the  plainiiflfi 
to  have  an  account. 

Two  questions  were  urged,  with  a  view  to  obtain  a  de^ 
claration  of  the  opinion  of  the  Court,  in  aid  of  the  Mastee 
in  slating  the  account : 

.  First :  The  plaintifis  insist,  that  the  defendant  is'  aoft 
entitled  to  a  credit  for  any  amount,  as  a  salary  in  jcoooh 
pensation  for  his  services  during  the  time  he  superintends 
ed  and  managed  the  estate  ;  nor  to  a  credit  for  any  smnSi 
that  he  may  have  advanced,  over  and  above  the  pro6u 
of  the  farm,  for  the  maintenance  of  Philip  Raiford  and  hi9 
family,  and  the  education  of  his  children,  and  the  other 
purposes  of  the  trusts;  because,  as  they  allege,  by  tb^ 
true  meaning  of  the  deed  of  trust,  the  defendant  under* 
took  and  engaged,  that  the  income  should  suffiee  for  the 
support  of  the  said  Philip  Raiford  and  bis  familyt  after 
all  costs  and  charges. 

Unless  positive  words  forbid  it,  such  a  construetioo- 
will  be  given  to  a  deed,  as  to  make  its  provisions  reason** 
ble.  It  is  not  reasonable  for  a  man  to  "work  for  nothing 
and  find  himself ;"  and  yet,  such  would  be  the  effect  oi 
the  construction  contended  for  by  the  plaintiffs. 

If,  in  the  division,  after  the  death  of  his  father,  a  larger 
share  was  given  to  the  defendant  than  to  any  of  the  other 
children,  that  would  readily  suggest  itself,  as  a  reasoa 
for  his  agreement  to  work  without  any  direct  or  indirect^ 
compensation,  and,  possibly,  also  as  a  reason  for  his  ua^ 
dertaking  and  engaging,  that  the  income  should  suffii;^ 
for  the  support  of  his  father  and  family.  There  is,  bow«^ 
ever,  no  such  provision  in  the  deed,  and  after  the  death 
of  his  father,  it  is  made  the  duty  of  the  defondaat  to  di-- 
vide  the  land,  negroes,  stock,  &c.,  equally  among  all  of 
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the  children,  except  Sarah  Jane,  ^'reserving  to  himself 
the  share  which  would  by  law  fail  to  him,  as  in  case  of 
intestacy  of  said  Philip.*  The  trust  declared  by  the  deed 
is,  that  the  defendant  will  cultivate  the  tracts  of  land,  or 
rent  them  and  hire  out  the  negroes,  and  apply  the  pro« 
ceeds  to  the  support  and  maintenance  of  the  said  Philip 
and  his  family  during  his  life,  in  a  manner  equal  to  that 
to  which  they  had  been  used,  or  so  much  thereof,  as  may 
be  necessary  for  that  purpose,  and  at  his  death,  divide 
the  land,  negroes,  &c.  If  the  deed  stopped  here,  there 
might  be  some  ground  for  the  conjecture,  that  the  parties 
believed  the  proceeds  would  certainly  be  sufficient  for 
that  purpose,  and  leave  an  excess  ;  and  that,  as  the  excess 
or  accumulation  from  the  income  is  not  expressly  men- 
tioned in  the  clause  directing  a  division,  the  intention 
was,  that  this  excess  should  be  the  compensation  of  the 
defendant  for  insuring,  that  the  proceeds  would  be  suffi- 
cient for  the  support,  &c.  But,  when  taken  in  connection 
with  the  covenant  of  the  defendant,  no  doubt  is  Ibft  as  to 
the  proper  construction ;  for  there,  to  the  stipulation,  that 
be  will  apply  the  proceeds,  or  so  much  thereof  as  may  be 
necessary,  to  the  support,  &c.,  is  added,  "after  securing 
to  himself  such  sum  as  may  be  reasonable  for  his  cost  and 
ebarges,''  ^c,  and  the  excess  is  directed  to  be  applied  to 
defray  the  expense  of  educating  the  children  in  a  suitable 
manner,  if  sufficient  for  that  purpose.  It  must,  therefore, 
be  declared  to  be  the  opinion  of  this  Court,  that,  in  taking 
the  account,  the  defendant  will  be  entitled  to  a  credit  for 
sttch  an  amount,  as  may  be  a  reasonable  compensation  for 
his  services,  and  for  an}*  sums  advanced  by  him  for  the 
purposes  of  the  trust,  over  and  above  the  profits  of  the 
farm,  or  what  ought  to  have  been  made  by  proper  man- 
agement. 

Secondly  :  The  plaintiflTs  insist,  that,  as  the  slave  George 
is  included  in  the  deed  of  trust,  the  defendant  is  not  at 
liberty  to  set  up  title  in  himself,  or,  at  all  events,  that  he 
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is  chargeable  with  his  value  at  the  death  of  Philip  Raifordf 
as  an  advancement. 

The  defendant  insists,  that  he  is  not  boand  to  bring 
George  into  the  division  as  a  part  of  the  trust  propertyt 
because,  as  he  alleges,  the  said  slave  belonged  to  him  aA 
the  death  of  his  father  by  force  of  a  deed  of  gift,  executed 
by  his  father  long  before  the  execution  of  the  deed  of  trust* 
and  that  he  mentioned  this  fact  to  the  gentleman,  who 
drew  the  deed  of  trust,  and  was  told  by  him,  that  it  was 
proper  to  put  George  in  the  deed,  as  his  father  was  enti* 
tied  to  his  services  during  his  life,  but  that  this  would  not 
affect  the  rights  of  the  defendant  under  the  deed  of  gift 
after  his  father's  death,  lie  also  insists,  that  be  oughli 
not  to  be  charged  with  the  value  of  George  as  an  ad« 
vancement ;  but,  if  he  is  chalrged,  the  value  of  bis  interesti 
should  be  fixed  at  the  date  of  the  deed  of  gift,  May  1828^ 
his  interest  being  a  remainder  in  a  negro  boy,  fourteea 
years  of  age,  after  the  life  estate  of  his  father. 

The  deed  of  gift  was  duly  executed  in  May  1828,  and 
registered  in  August  1834.  By  it,  Philip  Raiford  give* 
to  the  defendant  the  slave  George,  reserving  to  himself  a 
life  estate.  The  deposition  of  Mr.  Husted,  who  drew  tha 
deed  of  trust,  fully  sustains  the  allegations  of  the  answer* 
This  proof  and  the  circumstances  clearly  show,  that  it 
was  not  the  intention  of  the  parties,  that  George  should 
be  embraced  in  the  division  to  be  made  by  the  defendant 
after  the  death  of  his  father,  although  the  general  words 
in  the  deed  of  trust  ''lands,  negroes^  stock,"  &c.,  would  in^ 
elude  him.  Such  being  the  manifest  intention,  there  ia 
no  doubt,  that  the  defendant  is  at  liberty  in  this  Court  ta 
set  up  his  title  under  the  deed  of  gift. 

The  next  question  is,  ought  George  to  be  accounted  for 
by  the  defendant  as  an  advancement? 

The  declaration  of  trust  provides,  that,  after  the  death 
of  Philip  Raiford,  the  lands,  negroes,  stock,  &c.,  or  the 
proceeds  of  sales,  (if  a  majority  of  the  parties  interested 
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prefer  to  have  a  sale,)  shall  be  equally  dirided  "among  all 
of  my  heirs  and  distributees,  except  Sarah  Jane  Ho\veII» 
in  the  same  manner,  and  according  to  the  rules  of  descent 
and  distribution  In  intestate's  estates,''  and  in  the  cove- 
nant of  the  defendant,  set  out  in  the  deed,  after  providing 
for  the  division,  these  words  are  added/*reserving  to  him* 
self  the  share,  which  would  by  law  fall  to  him  as  in  ease 
of  intestacy  of  the  said  Philip.'' 

In  the  case  of  Croom  v.  Herring  et  al.  4  Hawks  393« 
the  testator  directed  the  proceeds  of  the  sale  of  real  and 
personal  estate  *  to  be  divided  among  all  of  my  heirs, 
agreeable  to  the  statute  of  distribution  of  intestate's  es- 
tates." Some  of  the  children  had  been  advanced ;  but 
the  main  question  was,  who  should  take  the  personal  es- 
tate under  the  word  "heirs."  After  a  learned  discussion 
ef  the  meaning  of  the  word  '*heirs,'  Judge  Hendebsoh  con- 
eludes,  that,  in  reference  to  personal  estate,  it  did  not 
mean  ^children,"  **next  of  kin,"  or  heirs  at  law,  or  have 
any  fixed  or -definite  meaning  of  itself,  but  as  there  used* 
with  a  reference  to  the  statute  of  distribution,  its  mean- 
ing was  heirs  quoad  the  property  ;  in  other  words,  the  per* 
sons,  who  would  under  the  statute  succeed  to  the  person- 
al estate,  or  as  we  now  express  it  in  one  word,  instead  of 
a  phrase,  '*the  distributees  ;"  and  that  the  statute  was  re* 
ferred  to,  *'to  designate,  who  were  meant  by  the  word 
heirs;"  and  he  held,  (with  great  hesitation)  that,  having 
answered  this  purpose,  the  reference  to  the  statute  could 
not  also  be  made  to  answer  the  purpose  of  pointing  out 
the  manner  of  division  of  that  property,  in  connection  with 
the  other  property,  which  had  been  advanced,  but  must 
be  confined  strictly  to  that  property  and  exclude  advance- 
ments. Page  401-2.  This  conclusion  is  adopted  at  the 
end  of  an  elaborate  argument  upon  the  other  question, 
and  his  train  of  reasoning  is  not  as  clearly  developed  as 
was  usual  with  that  very  able  Judge «  He  seems  to  have 
had  a  vague  notion,  that,  because  the  reference  to  the 
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statote  was  made  to  answer  one  purpose,  it  ought  not  to 
be  so  far  taxed  as  to  make  it  answer  a  second,  probably 
from  some  undefined  analogy  to  the  doctrine  in  reference 
to  the  statute  of  uses,  by  which  it  is  held,  that  the  statute, 
having  carried  the  legal  estate  to  the  first  use,  could  not 
carry  it  to  the  second.  But,  however  that  may  be,  he  ex« 
presses  great  hesitation  ;  and  it  may  well  bo  questioned, 
whether  the  reference  to  the  statute  ought  not  to  hava 
been  permitted  to  answer  the  whole  purpose^  as  well  to 
point  out  the  manner  of  the  division,  as  to  designate  the 
persons,  instead  of  being  stopped  at  the  half  way  point. 

At  all  events,  that  decision  has  no  appiioation  to  the 
point  now  under  consideration.  There,  the  word^heirs*^ 
was  used  in  reference  to  personal  property.  Here,  tbo 
word  ^'heirs''  is  used  in  reference  to  land,  and  the  word 
^'distributees'*  in  reference  to  personal  property — both 
words  of  definite  legal  meaning,  appropriately  used ;  so 
that  here,  the  maker  of  the  deed  has  designated  the  per* 
son^  himself,  leaving  no  ofl!ce  for  the  reference  to  the 
statute  of  distributions  to  prefer,  unless  to  point  out  the 
manner,  in  which  the  division  is  to  be  made,  and  he  ex* 
pressly  invokes  the  canons  of  descent  and  the  statute  of 
distributions  for  that  purpose*  by  the  words,  **in  the  same 
manner,  and  according  to  the  rules  of  descent  and  distri^ 
bution  of  intestate's  estates.''  But  so  far  as  the  defendant 
IS  concerned,  there  cannot  be  a  question ;  for,  he  is  *Uo 
reserve  to  himself  the  share,  which  would  fall  to  himt  as 
in  case  of  intestacy  of  the  said  Philip."  This  of  necessi- 
ty brings  in  the  advancement. 

The  remaining*question  is,  as  to  the  time  when  the  value 
XBQUi  be  fixed  upon  the  slave  George.  It  is  clearly  set* 
tied,  that  the  value  at  the  time  of  the  advancement  is  tha 
sum  to  be  accounted  for.  The  plaintifis  contend,  that  the 
defendant  should  account  for  the  value  at  the  death  of 
Philip  Raiford.  This  is  not  consistent  with  the  idea  o# 
its  being  an  advancement ;  for,  if  the  gift  did  not  take 
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efiect  until  the  death  of  the  parent,  then  it  could  not  be 
an  advancement :  For  advancements  must  be  made  da* 
ring  the  life  lime  of  the  parent.  We  think  it  clear,  that 
the  gift  took  effect  at  the  date  of  the  deed  of  gift  in  1828. 
The  enjoyment  or  right  of  possession  was  future,  but  the 
deed  passed  a  present  vested  estate — such  as  the  defen- 
dant might  have  sold  and  converted  into  money  and  such 
^s  could  have  been  taken  under  a  JL  fa^ 

The  defendant  must  be  charged  with  the  value  at  that 
time,  subject  to  the  life  estate  of  his  father. 
.    There  must   be  a  reference  to  take  the  account  as 
firayed. 

Per  Curiam.  "    Ordered  accordingly. 
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The  following  opinion  (accidentally  omitted  in  its  proper 
place*)  was  delivered  by  Nash,  J.,  in  the  case  of  Toole 
y.  StanciU  4*  ^*f  ftnte  p«  394  : 

Nash,  J.  The  case  is  here  upon  the'bill  and  deniarrer» 
A  bill  in  Equity  is  a  statement  of  the  complainant's  case, 
showing  his  right  or  title  to  what  he  claims.  It  mast  state 
whatever  is  essential  to  his  right  to  a  recovery,  with  rea* 
sonable  certainty  and  with  such  precision,  as  to  enable 
the  Chancellor  to  decide  by  inspection  upon  the  proper 
decree*  The  plaintiflT,  after  stating  the  injury  he  sustains^ 
from  the  nature  of  the  relation  existing  between  himself 
and  the  defendant,  prays  the  Court  for  such  specific  re* 
lief  as  he  conceives  himself  entitled  to*  If  the  defendant 
denies  the  right  to  relief  from  the  facts  as  stated*  he  may^ 
in  general,  take  advantage  of  it,  by  a  demurrer*  as  that 
IS  a  valid  bar  in  limine^  and,  if  sustained,  puts  an  end  to 
the  litigation.  It  is  merely  an  allegation  on  the  part  of 
the  defendant,  that  the  matters  set  forth  in  the  bill,  are 
insufficient,  as  set  forth,  to  oblige  him  to  answer.  The 
question  submitted  is,  does  the  bill,  upon  its  face,  set 
forth  such  facts  as  will  enable  a  Chancellor  to  grant  the 
relief  asked  for  7  A  demurrer  will  be  sustained,  as  well 
for  matter  which  ought  to  appear,  as  for  the  statement  of 
such,  as  ought  not  to  appear.  And  it  is  an  admission  of 
such,  as  is  sufficiently  stated. 

The  bill  alleges,  that  one  of  the  defendants,  Jonathan 
£ason,  was  indebted  to  one  Joshua  Pender,  by  bond ;  that 
the  defendants,  Pleasonton  S.  Sugg  and  Robert  Belcher, 
were  his  suretiesi  and  that,  at  their  instanee,  he  executed 
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A  deed  of  trust  on  the  4tb  of  January  1843,  conveying  to 
Lewis  Belcher,  as  trustee,  the  land  in  dispute  to  indemni* 
fy  them,  *Mn  consideration  he  should  retain  the  possession 
of  the  said  property,  and  in  case  of  a  sale  of  the  same,  or 
in  any  contingency,  that  he  might  be  permitted  to  realize 
A  benefit  therefrom  ;  and  thereupon  it  was  corruptly  and 
fraudulently  stipulated  between  the  said  Eason,  Sugg  and 
Robert  Belcher,  that  the  said  Easnn  should  execute  two 
notes  each  for  8500  :  one  to  the  said  Sugg  and  the  otlfer 
to  the  said  Belcher,  upon  a  secret  trust,  that  the  amount 
tbereof  should  be  held  by  them  and  appropriated  and  used 
lor  the  benefit  of  said  Eason,  and  to  defraud  his  creditors.'' 
iF'bese  facts,  so  set  forth,  the  demurrer  admits.    But  it  is 
contended  that  they  are  not  sufficient  to  entitle  the  plain* 
tiffs  to  the  relief  they  ask :  that  the  bill  ought  to  have 
gone  further  and  alleged  either  a  debt  of  Eason's  existing 
lit  the  time  the  deed  of  trust  was  executed,  and  still  un- 
paid, or  that  the  debt  which  Eason  owed  them  was  con« 
tracted.so  soon  after  its  execution,  as  to  connect  the  pur- 
pose of  making  it  with  that  of  contracting.    For  these 
deficiencies  I  think  the  bill  is  defective  and  ought  to  be 
dismissed.    There  can  be  no  doubt,  but  that  the  deed  of 
trust  is  fraudulent  and  void  as  to  all  the  debts  of  Eason 
existing  at  its  execution,  and  the  collection  of  which  could 
be  hindered  or  delayed  by  it.    For  aught  that  appears  on 
the  face  of  the  bill,  Eason  owed  no  debt,  but  the  one  to 
I^ender,  which  was  assured  by  Sugg  and  Robert  Belcher, 
and  the  deed  was  madcnat  their  instance  and  for  their 
Hectlrity.    It  could  not  therefore  have  been  made  to  de- 
fraud them  or  Pender.    And.  in  fact^  the  property  so  con- 
veyed was  sold  by  the  trustee  ;  and  it  is  to  be  presumed 
that  the  debt  was  paid.    The  plaintifis  argue  that  a  oon- 
veyance  made  to  defiraud  a  creditor  is  void  as  to  all  credi* 
tors.    That  is  true,  and  the  cases  of  Hoke  v.  Hender$6n, 
t  Dev.  12,  and  C/Danid  v.  Crawford^  4M,  fully  show  it. 
Iff  at  the  time  the  conveyance  in  made^tlie  grantor  or  iomt, 
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owes  any  debt,  and  it  becomes  necessary  to  resort  to  ibe 

property  so  conveyed  to  satisfy  it^  the  creditor  bas  a  rigbt 

to  do  so.    Those  cases  rather  sastain  the  demnrrer  than 

the  bill*    The  question  here  is  upon  the  frame  of  the  bill* 

The  plaintiffs  allege  that  they  are  porchasenr  nnder  a 

jndgment  against  Eason  obtained  in  1946 — near  three 

years  after  the  exeeation  of  the  deed  of  tmst.    The  btll 

shows  that  the  hind  was  sold  by  the  trastee  in  January 

Ya44,  at  pnblic  vendue,  and  purchased  by  the  defendant^ 

Sngg,  who  subsequently  eiold  it  te  the  defendants,  Dardeii 

and  Beeman,  who  bad  notice  of  the  original  fhiod.    As 

porcfaasersi  the  plaintiffs  do  not  come  within  the  exeeptioft 

fn  the  Vtih  ofElizabeth.    That  extends  only  to  purchasers 

from  the  grantor  or  grantees  in  the  fraudulent  convejw 

ance.    This  is  under  neither,  but  directly  antagonisttc  la 

both.     Ail  they  can  demand  is  to  stand  In^he  place  of  the 

creditor,  nnder  whose  judgment  the  land  viras  soM,  andto 

this  they  are  entitled,  they  being  themseWes  the  creditors* 

What  then  was  it  necessary  for  tbe  plaintiffs  to  allege  hi 

their  bill  to  entitle  themselves  to  the  interference  of  ^ 

Court  of  Chancery  ?    This  bill  is  in  the  nature  of  what 

arecalled  fisbing  bills ;  which  are  Aled  to  find  out  acredi« 

torv  whose  debt  existed  at  tbe  time  of  the  execution  of  the 

cenreyance,tosubjeet  the  fiindto  all  the  credrton^  as  wed 

those  subsequent  as  antecedent.    In  the  case  of  BeHoway 

V.  Millard^  1st.  Mad.  Ch.  R.  414,  the  Ohancdlor  refused 

an  enquiry,  whether  the  party  was  indebted  at  the  time 

of  the  conveyance,  because  the  bill  laid  no  fbundation'for 

that  enquiry.    The  plaintiffs  were  subsequent  creditors^ 

and  the  bill  did  not  state  that  the  party  was  indebted  at 

the  time  the  conveyance  was  made.    To  the  same  effect 

are  the  cases  of  Lvsh  v.  Wilkinson^  6th  — -  364,  Taylor 

V.  JoneSf  2  Atk.  000,  and  Recid  v.  Livingstofit  8  Fohn.  Clu 

Rep.  461.    It  is  true  the  bill  (lere  alleges  that  when  the 

deed  of  trust  was  executed,  Eason  was  indebted  to  Pea* 

deri  but  it  at  the  same^timeshowi^  tliat  li  was  made  not  in 
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fraud  of  the  debt,  bat  to  secure  it.  In  my  opinion,  to  sus- 
tain such  a  bill  as  the  present,  it  mast  either  allege  the 
existence  of  a  debt  of  the  grantors,  at  thiQ  time  of  the  exe* 
cation  of  the  conveyance,  the  coUection  of  wMch  might 
be  hindered  or  delayed  by  it,  and  which  is  still  ansatisfied, 
or  that  the  subseqaent  debt  was  contracted  so  soon  aftef 
1^  exeontiqn,  as  to  afford  evidence,  that  it  was  made  with 
a  view  to  contracting  it  and  defeating  it.  Here  the  bill 
does.not  set  forth  when  the  debt  of  the  plaintiffs  was  CQf»« 
tracted,  hot  does  state  that  the  deed  of  trast  was  executed 
early  in  Jannary  1843;  and  the  judgment,  nnder  which 
t^e  plaintiffs  claim  was  rendered  in  November  l846-«4iear 
three  years  thereafter.  I  am  at  libert>  to  presume  that 
at  least  more  than  a  year  elapsed  between  the  time  when 
the  deed  was  made  and  the  contracting  of  the  subsequent 
debt,  I  am  at  liberty  to  make  this  presumption,  because 
^e  plaintiffs  w«re  the  subsequent  creditors,  apd  could 
have  stated  the  precise  time,  if  they  had  chosfn,  and  it 
is  necessary  for  every  bill  to  state  with  precisiwi,  what  is 
necessary  to  sustain  his  complaint.  There  is  aothing  al  • 
leged  in  the  bill,  which  connects  the  contracting  of  the 
subsequent  debt,  with  the  making  of  the  deed  of  trust.  The 
bill  for  the  above  reasons  is  in  my  estimation  so  defective 
in  its  construction,  that  it  cannot  be  sustained.  I  conoar 
with  his  Honor  that  the  demurrer  ought  |o  be  sustained 
and  the  hill  dismissed  with  costs.  / 


Pee  Curiam. 


Decreed  accordingly. 
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The  Jadges  of  the  Supreme  Court  will  hereafter  re« 
quire  that  applicants  for  license  shall  have  gone  through 
the  following  courses  of  reading : 

FOR  THE  COUNTY  COURTS: 

Blackstone's  Commentaries,  4  vols. — 2nd  volume  par^ 
ticularly 

Coke  OQ  Littleton,  or  Cruise's  Digest 

Fearne  on  Remainder  and  Executory  Devises. 

Saunders  on  Uses  and  Trusts. 

Roper  on  Legacies,  or  Toller  on  Executors. 

Revised  Statutes,  chapter  37,  Deeds  and  Conveyances ; 
98,  Descents;  121,  Widows;  129,  Wills  and  Testaments. 

FOR  THE  SUPERIOR  COURTS: 

Third  book  of  Blaekstone. 

First  volume  of  Chitty's  Pleadings. 

Stephenson  Pleading. 

Fonblanque's  Equity. 

Newland  or  Powell  on  Contracts: 

Mitford  or  Cooper,  Equity  Pleading. 

Fourth  Book  of  Blackstone. 

First  volume  Phillips  or  Starkie  on  Evidence. 

Revised  Statutes,  chapter  31,  Courts,  County  and  Su« 
perior  ;  34,  Crimes  and  Punishments ;  63,  Lands  of  De* 
ceased  Debtors. 

Selwyn's  Nisi  Prius. 

LTest,]  E.  B.  FREEMAN,  Clerk. 
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JOHN  KUFFIN  v#.  ALEXANDER  MEBANB 

WharaipenonanthortiedftiiMlittrtobiiytiid  Mil  negroes  Mr  him,  flOs 
iiMagaieralBiilborHf|tii4Ui#agtftthadftri(^  ioboyte  mk9fm 
credit,  at  his  dteontioo. 

Whtnnob  agent  booghta  n^pro,  irith  a  tiew  of eanyisc  out  hie  i^eiiqjr, 
aad  gave  a  note,  under  aeal,  in  the  name  of  Ua  prindpal,  and  the  prind- 
pal  repudiated  the notOi  beoanae  tnder  aeal,  Held^  thatthe  ymSotmm 
remitted  to  his  original  right  ageiitit  4he  prinilpal  ftr  tii«  friee  ef  the 


€a«ae  mnoved  ifcm  the  Coarl  of  Bortie  Coimty»  nt  tho 
Spring  Term  1850. 

Smith  and  A  MoorCf  for  the  plaintiff. 
ffraggi  for  the  defendant. 
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Peabson,  J.  On  the  Ist  qf  December  I838«  Alexander 
Mebane,  the  testator  of  the  defendanttandone  WiliiamSt 
entered  into  an  agreement  under  seal  to  the  following 
eflTect :  Mebane  was  to  furnish  $4000  and  Williams  was 
to  buy  negroes  for,  and  in  the  name  of,  Mebane,  to  take 
the  bills  of  sale  in  his  name  and  to  resell  the  negroes  to 
the  best  advantage  ;  and  for  his  trouble  was  ta  be  allowed 
one  half  of  the  nett  profits,  after  deducting  expenses.—- 
The  agreement  to  be  in  force  until  the  1st  of  Janua* 
TJ  1840. 

On  the  9th  of  January  1840,  the  parties  settled  in  full, 
and  agreed  to  oontiaue  the  business  under  the  same  terms, 
until  1st  ol  January  1841. 

On  the  31st  of  January  1841,  the  parties  again  settled 
in  full,  and  agreed  to  continue  the  business  under  the 
same  terms,  until  the  Ist  of  January  1842. 

On  the  23rd  of  March  1842,  the  parties  again  settled 
in  full,  and  agreed  to  continue  the  business  under  the 
same  terms,  until  the  1st  of  January  1843. 

The  testator  Mebane  was  a  man  of  large  estate,  re- 
siding in  the  County  of  Bertie,  and  Williams  was  a  man 
possessed  pf  no  visible  estate. 

On  the  23rd  of  September  1841,  the  plaintiff  sold  to 
Williams  as  the  agent  of  and  for,  Mebane,  a  negro  man» 
for  the  sum  of  9525,  and  received  a  note  from  him  signed 
and  sealed  by  him  in  the  name  of  Mebane,  and  by  one 
John  Sutton  as  his  surety.  The  negro  was  thereupon  de« 
livered.to  WiUiietms,  and  he  afterwards  sold  him  and  re* 
•  i^ived  the  price  for  Mebane, 

The  bill  charges,  that  as  Williams  had  been. openly 
acting  as  the  agent  of  Mebane  for  several  years,  in  the 
County  of  Bertie,  in  buying  and  selling  negroes,  the  plain- 
tiff, when  requested  to  sell  the  negro  to  Mebane,  did  so, 
under  the  full  belief,  that  Williams  had  ample  authority 
to  bind  Mebane,  and,  under  that  belief,  accepted  the  note 
and  delivered  the  negro,  knowing  that  Mebane  was  a 
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man  of  large  estate.  It  farther  charges,  that  Sotton  is 
entirely  insolvent,  and  that  Mebane,  when  applied  to,  re- 
fused to  pay  the  note,  on  the  ground,  that  Williams  had 
no  authority  to  bind  him  by  a  sealed  instrument.  The 
prayer  is,  that  Mebane  be  decreed  to  pay  the  price  of  the 
negro  with  interest. 

The  answer  of  Mebane  denies,  that  Williams  had  any 
authority  to  buy  negroes  for  him  on  credit,  or  to  bind  him 
by  a  sealed  instrument ;  and  he  insists  that  it  was  the 
plaintiflTs  '*own  folly'*  to  deal  with  him  without  requiring 
a  power  of  attorney,  and  that  the  plaintiff,  by  accepting 
the  note,  executed  by  Sutton,  discharged  the  defendant 
Mebane ;  and  he  avers,  that  Williams  afterwards  failed 
to  settle,  became  insolvent,  and  left  the  County,  largely 
in  his  debt. 

Upon  the  coming  in  of  the  answer,  setting  forth  the 
agreement  as  above  stated,  there  was  an  amended  bill, 
charging  that  the  agreement  constituted  a  copartnership 
between  Mebane  and  Williams.  The  answer  denies  that 
there  was  a  copartnership  and  insists  that  there  was  on* 
ly  the  relation  of  special  agent,  whose  pay  was  to  be 
measured  by  the  nett  profits. 

We  do  not  feel  called  on  to  decide,  whether  the  agree* 
meat  between  Mebane  and  Williams  constituted  a  co* 
partnership,  so  far  as  the  rights  of  third  persons  are  con* 
corned,  or  not.  For,  we  think  it  entirely  clear,  that  as 
Williams  was  the  agent  of  Mebane,  authorised  to  boy 
and  sell  negroes  for  him,  and,  as  this  negro  was  bought 
for  him,  became  his  property  and  was  sold  for  his  benefiff 
be  is  bound  to  pay  the  price. 

It  is  true  that  Williams  was  not  authorised  to  bind  Me* 
bane  by  a  sealed  instrument.  That  would  preclude  all 
inquiry  as  to  the  consideration  ;  and  for  this  reason  the 
law  will  not  permit  either  an  agent  or  partner  to  bind  his 
principal  or  copartner  by  an  instrument  under  scaL 
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The  bill  statesi  that  the  testator  did  purchase  him  for 
$50,  he  being  worth  9150,  received  a  bill  of  sale  from  the 
sheriff*  took  the  boy  into  his  possession,  and  that  the  de« 
fendant,  his  executor,  still  so  has  him.  It  prays  that  th« 
defendant  may  be  decreed  to  convey  the  boy,  Nelson,  to 
the  plaintiff.  **  And  if  yonr  orator  is  not  entitled  to  have 
and  receive  the  said  slave  as  a  gift  Irom  his  uncle,  then 
that  your  Honor  will  decree  that  the  said  Joseph  M.Cox 
and  his  testator  held  and  do  hold  the  said  slave  in  trust 
for  your  orator,  and,  upon  the  payment  of  the  sum  bid  for 
said  slave,  with  interest  thereon,  that  your  orator  receive 
a  title  to  said  slave" — and  a  prayer  for  an  account. 

The  answer  denies  all  knowledge  of  the  transaction  as 
set  forth,  and  denies  the  right  of  the  plain tifi  to  the  re- 
lief he  seeks. 

Replication  was  taken  to  the  answer,  and  upon  the 
hearing,  the  Court  decreed  that  the  defendant  should  coih 
vey  the  negro  Nelson  to  the  complainant,  and  account, 
dtc,  from  which  decree  the  defendant  appealed. 

We  are  6i  opinion  that  the  decree  appealed  from  iser* 
roneous.  The  bill  does  not  contain  such  a  statement, 
as  authorises  the  Court  to  grant  the  relief  asked  for. 
The  bill  expressly  states,  that  the  promise  made  by  the 
testator,  Jonathan  Jacooks,  at  the  time  of  the  sale,  was, 
that  he  would  make,  at  some  future  time,  a  gift,  a 
presenti  of  the  negro  Nelson,  to  the  coropainant,if  he  was 
permitted  to  purchase  him  cheap.  That  such  was  the 
fact«  appears  from  the  prayer  of  the  bill ;  it  is  ''that  if 
the  plaintiff  is  not  entitled  to  receive  the  negro  Nelsoa 
as  a  gift,  &C**  Now  we  know  of  no  case,  nor  has  any 
been  cited  in  the  argument,  to  show  that  a  Court  of  Equi- 
ty ever  has  or  can  decree  the  performance  of  a  parol 
promise  to  make  a  gift  of  a  slave.  It  would  be  directly 
in  conflict  with  the  Statute  of  Frauds ;  by  which  it  is 
declared,  that  *'  no  gift  of  any  slaves  thereafter  to  be 
made,  shall  be  good  or  available  either  in  law  or  equity, 
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unless  the  same  is  in  writing,  signed  by  the  donor  and 
attested  by  at  least  one  credible  witness."  Conscious  of 
this  obstacle,  the  prayer  is  varied  in  the  latter  part — if 
the  plaintiflf  cannot  receive  Nelson  as  a  gift,  '*  then  that 
it  may  be  decreed  that  Jonathan  Jacocks  and  the  defen- 
dant, his  administrator,  may  be  decreed  to  be  trustees  for 
him,  and  upon  his  paying  the  250  and  interest,  a  conve}'* 
ance  may  be  decreed,"  &c.  In  substance  it  is  the  same 
prayer,  and  relies  upon  the  same  statement  of  facts  to 
sustain  it.  Place  them  in  any  position  you  please,  it  is 
still  an  attempt  to  induce  the  Court  to  compel  the  defen- 
dant to  carry  into  execution  a  parol  promise  to  give  to 
the  plaintiff  a  negro.  Calling  it  a  trust  does  not  make 
it  one*  In  no  point  of  view  was  Jonathan  Jacocks  an 
agent  of  the  plaintiff's  in  making  a  purchase.  Nor  does 
the  bill  so  charge.  It  is  drawn  with  the  view  that  there 
might  not  be  a  discrepancy  between  the  allegata  and  pro^ 
bata.  The  whole  of  the  conduct  of  Jonathan  Jacocks  and 
his  declarations  at  the  time  of  the  purchase,  show  that 
he  was  purchasing  for  himself.  If  he  has  trespassed  upon 
the  rights  of  any,  by  his  conduct  at  the  sale,  it  was  not 
upon  those  of  the  plaintiff.  The  cases  cited  in  the  argu- 
ment, on  behalf  of  the  plaintiff,  do  not  affect  this  case. 
In  Jones  v.  Foster^  2nd  Dev,  and  Bat.  Eq.  201,  the  decision 
was  upon  the  ground  that  the  proofs  did  not  support  the 
allegations  of  the  bill.  That  of  Cook  v.  Redman^  2nd 
Ired.  Eq.  623,  was  upon  a  bequest  in  a  will.  The  testa- 
tor gave  two  legacies  to  his  son,  the  defendant,  who  had 
previously  promised  to  hold  one  of  them  to  the  use  of  the 
plaintiff,  his  sister.  This  promise  was  held  to  create  a 
trust  in  the  defendant  for  the  plaintiff.  Here,  according 
to  the  testimony,  was  a  clear  trust  in  favor  of  the  sister. 
And  it  would,  say  the  Court,  be  a  fraud  upon  the  testator, 
to  whom  the  property  belonged,  to  permit  the  son  to  avail 
himself  of  an  omission  in  the  will,  caused  by  his  own 
promise*     And  in  my  opinion,  it  would  have  been  a  clear 
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fraud  upon  the  plaintiflf.  But  for  the  promise  made  by 
the  defendanti  the  father  would  have  givea  the  property 
claimed  by  the  will.  These  cases,  it  is  believed,  do  not 
assist  the  plaint itf. 

Per  Cubiam*  The  bill  dismissed  with  costs. 


ELIZABETH  HUNTLY  vt.   ROBERT  S.  HUNTLY  ^  AL 

A.  being  separated  from  her  hnsband,  it  was  agreed  between  B.,  the  brother 
of  A.  and  the  husband,  that,  in  consideration  of  two  hvndred  dollars  and 
ether  coDsiderations  fk>om  B  to  the  husband,  the  husband  should  deliver 
three  negroes  to  B.,  for  the  sole  and  separate  use  of  A.,  and  the  negroes 
were  accordingly  so  delivered.  Afterwards  A.  became  reconeUed  to  her 
husband.    Held,  that  B.  held  these  slaves  as  trustee  for  the  sole  and  aep- 

'  arate  use  of  A.,  and  must  account  for  them  as  such,  with  the  right,  how- 
ever, to  be  reimbursed  sueh  sums  as  he  had  advanced  for  A. 

Appeal  from  a  decree  of  the  Court  of  Equity  of  Anson 
County,  at  the  Spring  Term  1847. 

The  bill  was  filed  in  March  1847,  by  a  married  woman* 
by  her  next  friend,  against  her  husband  and  her  brother 
Samuel  H.  Ratcliff.  It  states  that,  in  1838,  differences 
arose  between  the  plaintiff  and  her  husband  for  causes, 
which  obliged  her,  as  she  conceived,  to  separate  from  him  ; 
and  that  she  did  so  and  put  herself  under  the  protection 
of  her  said  brother,  who  undertook  the  office  of  her  next 
friend,  and  to  direct  her  and  maintain  and  aid  her  in  as- 
serting her  rights :  and,  in  that  capacity,  he  brought  a 
suit  in  ber  name  against  her  husband  for  alimony,  and 
certain  slaves  of  the  husband  were  seized  under  an  order 
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in  tbe  caase«  and»  in  order  to  regain  the  possession  of 
theoii  the  husband  was  under  the  necessity  of  procuring 
a  bond  to  be  given  for  24000  for  the  production  of  them 
as  the  Court  might  decree :  that  friends  of  the  parties 
then  interposed  their  good  offices  to  arrange  the  difier- 
ences  and  put  an  end  to  the  controversy,  with  as  little 
expense  and  scandal  as  possible ;  and  that,  to  that  end, 
it  was  finally  agreed  between  the  parties,  that,  in  con- 
sideration  of  9200  paid  to  him  by  the  brother  on  behalf 
of  his  sister,  the  plaintiff,  and  that  the  said  Ratcliff  would 
pay  the  costs  of  the  suit  for  alimony  and  indemnify  the 
husband  against  the  debts  and  contracts  of  the  plaintiflT, 
while  they  should  live  separate,  and,  also,  that  the  said 
bond  for  the  production  of  the  negroes  should  never  be 
enforced,  be,  the  husband,  should  convey  three  slaves^ 
Aamefd  Mary,  Lewis,  and  Joe,  to  the  sole  and  separate 
use  of  the  plaintifT,  so  that  she  might  possess  and  enjoy 
them  free  from  the  debts,  disposition,  or  control  of  the 
husband :  that,  on  the  23ad  of  May,  183S,  in  order  to 
perpetuate  the  said  agreement,  and  bind  the  parties  to 
its  performance,  the  defendant  Ratcliflf,  with  one  McColl 
as  his  surety,  executed  a  bond  to  the  husband  in  the  parol 
sum  of  1^3000,  with  a  condition  under- written,  as  follows  t 
**  The  condition  of  this  obligation  is  such»  that  whereas  a 
misunderstanding  has  taken  place  between  the  above 
mentioned  Robert  S.  Huntly,  and  his  wife,  Elizabeth,  and 
they  separated,  and  she  took  legal  measures  to  procure 
from  said  Huntly  a  separate  maintenance,  and  the  sber* 
iff  seized  certain  negroes,  &c.,  and  took  the  bond  of  onei 
Elijah  Huntly  for  the  delivery,  &c,;  and  the  friends  of 
the  said  parties  being  anxious  that  the  said  controversy 
should  be  settled  with  as  little  expense  and  delay  as  po8« 
sible,  and  the  parties  agreed  to  settle  all  existing  law- 
suits on  the  following  conditions,  to-wit :  The  said  Robert 
S«  Huntly  has  agreed  to  give  to  his  wife  Elizabeth,  a  ne«- 
gro  woman  by  the  name  of  Mary  and  her  two  children) 
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Lewis  and  Joe,  of  which  negroes  he  agrees  to  warrant 
and  defend  the  title  forever  to  her  and  her  beirs,  and  that 
she  may  forever  hereafter  use,  possess,  and  enjoy  said 
negroes  free  from  any  contract  or  liabilities  on  his  part: 
and  the  said  James  H,  Ratcliff,  agrees  in  behalf  of  bis 
sister,  the  said  Elizabeth,  to  pay  to  the  said  Robert  S. 
Huntly  two  hundred  dollars  in  cash  in  part  consideration 
of  said  negroes,  and  to  pay  all  such  costs  and  expense  as 
may  have  accrued  or  shall  accrue  in  consequence  of  any 
suit  or  suits  of  the  said  Elizabeth  against  the  said  Robert 
S.,  and  that  the  bond  given  by  Elijah  Huntly  to  the  sher* 
iff  of  Anson  for  the  delivery  of  the  said  negroes  shall  for* 
ever  be  null  and  void,  and  that  the  said  Robert  S  shall 
never  be  liable  for  the  debts  and  contracts  of  his  wife,  so 
long  as  she  may  live  separate  and  apart  from  her  bns- 
band:  Now,  if  the  said  James  H.  Ratcliff  shall  well  and 
truly  perform  all  his  part  of  this  agreement,  then  the  above 
bond  to  be  null  and  void— otherwise,  to  remain  in  fall 
force." 

The  bill  further  states,  that  the  husband  accepted  the 
money  and  bond,  and  that,  in  execution  of  his  part  of  the 
agreement,  he  then  delivered  the  three  negroes  to  the 
said  Ratcliff,  as  trustee  for  the  plaintiff:  whereby  the  said 
Ratcliff  became  possessed  of  the  slaves  in  trust  for  the 
sole  and  separate  use  of  the  plaintiff  and  bound  to  apply 
them  to  her  benefit,  and  account  to  her  for  their  profits, 
and  convey  them  according  to  her  directions :  and  that 
he,  Ratcliff,  had  them  in  bis  possession  ever  since. 

The  bill  further  states,  that,  in  1840,  the  plaintiff  and 
her  husband  became  reconciled  and  again  lived  together 
in  harmony,  and  had  done  so  ever  since  ;  and  that,  from 
the  period  of  the  reconciliation,  the  defendant,  Ratcliff, 
had  applied  the  profits  of  the  slaves  to  his  own  use  and  re* 
fused  to  let  the  plaintiff  have  any  benefit  therefrom,  and 
denied  any  right  in  her  to  the  slaves.  The  prayer  is, 
that  the  slaves  and  their  increase  may  be  declared  to  be 
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-in  equity,  the  property  of  the  plaiutiff,  and  that  the  de» 
fendant  may  be  decreed  to  execute  a  proper  declaration 
of  a  trust  for  the  sole  and  separate  use  of  the  plaintiff,  or 
execDte  a  conveyance  to  some  fit  person  on  such  trusty 
and  also  account  to  her  for  the  past  profits. 

The  defendant  demurred  to  the  bill  for  want  of  equity 
and  many  other  causes  enumerated,  and  on  argument  the 
demurrer  was  sustained  and  the  bill  dismissed  with  costs^ 
and  the  plaintiff  appealed. 

Winston^  for  the  plaintiff. 
Strange^  for  the  defendant. 

RuFFiir,  C.  J.  The  effect  of  the  transaction  between 
these  parties  upon  the  legal  title  is  not  an  open  question ; 
for,  in  an  action  of  detinue,  brought  by  the  husband  for 
the  slaves,  after  the  reconciliation,  the  Court  held,  the  title 
at  law  passed  to  the  brother,  as  upon  a  sale  and  delivery. 
Huntly  ▼•  Ratcliff  5  Ire.  542.  The  question  is,  then,  for 
whose  benefit  he  took  the  title,  his  own  or  his  sister's,  or 
the  husband's?  Upon  that  it  would  seem  there  could  be 
little  doubt  As  the  bill  is  framed,  there  is  no  doubt  at 
all ;  because  the  bill  states  explicitly,  that  the  original 
agreement  by  parol  was,  that  in  consideration  of  the  mo- 
ney paid  to  him  by  Ratcliff  on  behalf  of  his  sister  and  the 
other  stipulated  benefits  to  Huntly,  he,  Huntly,  /should 
convey  the  negroes — not  saying  to  whom — ^to  the  sole  and 
separate  use  of  his  wife,  so  that  she  might  possess  and 
enjoy  them  free  from  the  husband's  debts  or  control ;  and, 
further,  that,  in  execution  of  that  agreement,  the  husband, 
after  getting  the  money  and  bond,  in  consideraton  there* 
of,  actually  delivered  the  negroes  to  the  defendant  Rat« 
cliff,  upon  such  trust,  to  the  sole  and  separate  use  of  the 
wife.  According  to  those  allegations,  which  the  de- 
murrer admits  to  be  true,  it  is  perfectly  clear,  that  there 
was  a  parol  sale  and  delivery  of  the  slaves  upon  the  al« 
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leged  trast  for  the  wife;  and,  thus  taken,  the  whole  ben- 
eficial interest  would  be  in  the  wife,  and  the  brother 
would  have  to  be  regarded  as  paying  the  mone|'«,and  as- 
suming the  obligations  set  forth,  out  of  good  will  and 
bounty  to  his  sister,  to  prefer  and  advance  her ;  and»  of 
course,  the  demurrer  would  be  over- ruled.  But  to  have 
that  effect,  it  is  not  necessary  to  insist  on  the  terois  used 
in  the  bill,  taken  literally ;  but  the  written  contract  and 
the  attendant  circumstances  are  sufScient  to  convert  the 
brother  into  a  trustee  for  the  plaintiff  to  her  separate  use, 
with  only  one  qualification  :  That  is,  that  the  brother 
should  be  entitled  to  insist  on  being  reimbursed  by  his 
sister,  or  out  of  the  property,  the  money  he  advanced  in 
order  to  obtain  the  conveyance  of  the  slaves,  and  for  the 
costs  and  the  maintenance  of  the  plaintiff,  or  any  thing 
else  on  his  account.  It  is  just  he  should  be  thus  reim- 
bursed, if  he  choose  to  insist  on  it,  as  it  does  net  appear 
that  he  intended  a  pure  gift  to  her.  But  it  is  certainly 
AS  just,  that  he  should  claim  nothing  more  than  tbe  re* 
imborsement  of  those  sums  and  his  expenses  in  tlie  este* 
ention  of  the  trusts  ;  for,  undoubtedly,  nobddy  intended  or 
understood,  that  the  slaves  were  conveyed  to  him  as  ht$ 
property  or,  rather,  to  his  own  use.  On  the  contrai'y  the 
articles — for  so  they  are  to  be  regarded — state,  that  b«t 
fl&tcliff,  agreed,  '<  on  behalf  of  his  sister,"  &c» ;  thus 
showing,  though  confused  and  very  badly  expressed,  the 
character  in  which  he  acted  and  the  ends  in  view,  name* 
)y,  the  securing  a  proper  provision  for  the  plaintiff*  inde« 
pendent  of  the  husband.  Hence,  he  disposes  of  her  suit 
for  alimony  without  scruple,  and  engages  to  pay  the  cost 
of  it,  and  to  give  up  all  her  claims  on  her  husband  or 
other  parts  of  his  estate.  Then,  the  instrument,  though 
not  executed  by  the  husband,  but  in  the  form  of  an  obii« 
gation  to  him,  proceeds  to  state  or  recite,  what  the  hu8» 
band  agreed  to  do  ;  which  is,  **  to  give  his  wife  the  said 
slaves^  that  she  may  forever  use  and  enjoy  thum  freefroia 
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his  debts  or  control."  That  was  not  intended  as  a  pre8« 
ent  executed  gift  to  the  wiie.  Several  reasons  Ishow  that 
it  was  not.  It  would  have  the  legal  title  in  the  husband t 
as  trustee  by  implication  for  the  wife :  which  would  have 
exposed  her  to  the  necessity  of  seeing  him  again  inequi- 
ty,  while  it  was  the  principal  purpose  of  the  arrangement 
to  terminate  ail  litigation  between  them.  Besides,  the 
husband  was  not  to  execute  the  instrument.  Therefore* 
that  deed  was  only  intended  as  permanent  evidence  of 
an  executory  agreement  by  the  husband  to  make  a  con* 
veyance,  which  would  be  proper  to  secure  to  the  wife  such 
a  separate  property  in  the  negroes,  as  would  be  equivlent 
to  an  absolute  gift  to  her,  if  sole.  That  agreement  was  af- 
terwards executed  by  the  delivery  of  the  negroes  to  RatcIiflT 
in  considerationoftheprlce  paid  and  the  other  thingsspeci« 
fied.  It  would  have  been  better,  no  duubt,  if  the  conveyance 
had  been  in  writing,  with  a  clause  plainly  setting  forth 
the  trust.  But  the  parties  seem  to  have  been  inopes 
consilii  and  very  incompetent  to  put  such  transactions 
into  approved  form  ;  and  therefore  the  intention  is  to 
bo  gathered  from  all  the  attendant  circumstances.  It  is 
true,  then,  that  there  is  no  written  declaration  of  trust, 
nor  any  statement  that  one  was  expressly  made,  orally, 
upon  the  delivery  of  the  slaves  to  Katcliff.  But  the  de- 
livery is  clearly  to  be  referred  to  the  prior  contract,  and 
therefore  the  trust  for  the  separate  use  of  the  wife  was 
incorporated  into  the  parol  transfer ;  subject,  neverthe* 
less,  as  before  mentioned,  to  the  making  good  to  the  trus^ 
tee  his  advances.  Upon  the  whole,  therefore,  it  is  mani« 
fest,  that  there  was  an  unequivocal  intent  to  exclude  the 
right  of  the  husband,  and  that  Ratclifi*  cannot  in  con- 
science hold  the  slaves  for  his  own  benefit ;  and  it  fol* 
lows,  that  be  took  them  to  the  use  of  the  plaintiff,  who 
has  a  right  to  a  declaration  of  the  use,  and  to  the  profits 
of  the  slaves,  and  that,  to  those  ends,  she  is  entitled  to 
the  defendant's  answer.    Consequently,  the  decree  must 
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be  reversed,  and  the  demurrer  over-ruled,  with  costB  in 
both  Courts. 

Per  Curiam*  Decree  reversed. 


ABEL  GRIPFIS  »#.  JOHN  W.  YOUNGER. 

Where  a  fraud  has  been  practiced  on  an  infanf,  in  order  to  procure  from 
him  a  ooniract  for  the  sale  of  his  land,  a  Court  of  Equity  will  neither 
compel  him  to  execute  the  contracti  nor  will  it  require  him  to  UMike  com- 
pensation.  if  the  infant  has  been  guilty  of  no  fraud  himself. 

Appeal  from  the  Court  of  Equity  of  Alamance  County, 
at  the  Spring  Term  1850. 

Graham,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Nash,  J.  The  case  is  before  us  upon  an  appeal  from 
an  interlocutory  order  of  the  Court  below,  dissolving  the 
injunction  heretofore  granted.  The  plaintiff  requests  the 
Court  not  to  suffer  the  defendant  to  avail  himself  of  the 
protection,  which  the  law  throws  around  him,  because  of 
a  fraud,  it  is  alleged,  perpetrated  by  him  and  his  father, 
Richard  Younger,  upon  his  intestate,  John  GrifiBs.  It  is 
impossible  to  read  the  plaintiff's  bill  and  not  be  satisfied 
that  there  is  no  foundation  for  this  charge.  Richard 
Younger,  the  father,  was  indebted  to  John  Grifiis,  the 
intestate,  by  note,  and  the  defendant,  a  minor  of  eighteen 
years  of  age.  lived  with  him  and  constituted  a  part  of  his 
family.    In  the  month  of  July  1850,  a  notice  was  publish* 
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ed  by  the  father  in  the  public  papers,  that  "he  had  set  his 
son  at  perfect  liberty  to  transact  his  own  business,  make 
his  own  contracts,  pay  his  own  debts,  manage  his  own 
farm^  and  claim  the  products  from  said  farm^  as  if  he  had 
arrived  at  full  age."  In  two  months  thereafter,  to-wit, 
in  the  succeeding  September,  John  Griffiis  purchased 
from  this  liberated  boy  the  tract  of  land  in  question.  The 
bill  no  where  charges,  that  John  Grffis  believed,  from  the 
published  notice,  that  thereby  the  defendant  was  invested 
with  power  to  make  a  valid  conveyance  of  his  land.  He 
must  have  known  it  could  have  no  such  effect.  But  again 
the  bill  states,  that  the  consideration  given  for  the  land 
was  four  hundred  dollars,  which  was  paid  'Mn  a  wagon 
and  horse,  and  cash  to  the  amount  of  one  hundred  and 
fifty  dollars,  and  the  residue  by  the  transfer  of  a  note  or 
bond  held  by  John  Griffis  on  the  said  Richard  Younger.^' 
What  was  the  estimated  or  real  value  of  the  wagon  and 
horse,  or  the  amount  of  the  note  or  bond,  we  are  not  told  ; 
but  we  are  assured,  *'that  the  sale  was  highly  beneficial 
to  the  defendant,  as  it  enabled  him  to  remove  to  the  State 
of  Missouri,  and  carry  with  him  his  father  and  family.** 
The  veil  attempted  to  be  thrown  over  the  transaction  is 
too  slight  to  mislead  any  one.  If  a  fraud  was  perpetrated^ 
it  does  not  lie  at  the  door  of  the  defendant,  and  it  is  a 
matter  of  surprise,  that  the  defendant  should  have  been 
enjoined  from  asserting  his  legal  right  in  disposing  of  his 
land.  If  any  doubt  could  be  entertained  as  to  the  true 
character  of  the  transaction,  it  is  removed  by  the  tinswen 
It  states  that,  at  the  time  the  circumstances  occurred, 
Richard  W.  Younger,  the  father  of  the  defendant,  was  en- 
tirely insolvent,  and  indebted  by  note  to  John  Griffis,  who 
was  his  nephew,  in  the  sum  of  two  hundred  and  thirty 
dollars,  and  the  defendant  being  the  owner  of  the  tract  of 
land  in  controversy,  the  plans  was  formed  between  his 
father  and  John  Griffis  to  make  the  land  pay  the  note,  and 
furnish  the  means  of  transporting  the  family  to  the  State 
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The  interlocutory  order  of  the  Court  below,  retaining 
the  injunction  to  the  final  hearing,  is  erroneous  and  must 
be  reversed,  and  the  injunction  dissolved  with  costs.  The 
plaintiff  must  pay  the  costs  of  this  Court. 

This  opinion  will  be  certified  to  the  Court  of  Equity  of 
Alamance  County. 

Pbr  Curiam*  Ordered  accordingly* 


A.  H.  MARCH  dt  AL.  v«.  PHILIP  BERRIER. 

i» 

When  the  land  of  an  infant  is  sold  by  a  decree  of  a  Court  of  Eqoitjr  for  h 
particalar  purpose,  any  surplus  of  money,  tkat  remains  after  (hat  par* 
purpose  is  aocomplbhed,  will  be  regarded  as  real  estate,  and,  upon  tba 
death  of  the  infant,  intestate,  will  go  to  his  heirs  at  law  and  not  to  his 
next  of  kin. 

The  cases  of  ScuUr.  Jemigan,  2  Dct.  and  Bat  Eq.  144,  and  OilUipie  V. 
jFby,  9  ired.  Eq.  230,  cited  and  Approved. 

Cause  removed  from  the  Court  of  Equity  of  Davidson 
County,  at  the  Spring  Term  1850. 

Henderson  Wilson  died  indebted  beyond  the  amount  of 
bis  personal  estate,  and  leaving  an  only  child,  Sarah  Ann, 
an  infant,  to  whom  several  tracts  of  land  descended  from 
her  father.  In  1844,  upon  the  application  of  the  infant's 
guardian,  one  piece  of  land  was  sold  under  a  decree  of 
the  Court  of  Equity  by  the  Clerk  and  Master,  and  the  pro* 
ceeds,  S180l|  brought  into  Court:  and  under  the  direo* 
tion  of  the  Court,  the  sum  of  S1251  36  was  applied  in 
discharge  of  the  costs  of  the  residue  of  the  father's  debt* 
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The  remaining  sum  of  1639  64  was  paid  by  the  Clerk 
and  Master  to  the  defendant  Perry,  the  guardian  of  the 
infant.  In  1848,  Sarah  Ann  died  intestate,  while  an  in« 
f ant,  and  left  no  issue,  parent,  brother,  or  sister,  but  leav* 
ing  a  grandmother,  who  was  her  next  of  kin.  The  de* 
lendant  Berrien  was  the  husband  of  the  grandmother  and 
administered  on  the  estate  of  Sarah  Ann,  and  received 
from  Perry  the  said  sum  of  9639  64,  with  the  interest 
thereon  accrued  in  the  guardian's  hands,  as  a  part  of  his 
intestate's  personalty,  and  claims  it  in  right  of  his  wife. 
The  bill  is  brought  by  the  paternal  uncles  and  aunts  of 
Sarah  Ann,  who  are  her  heirs  at  law,  praying  that  the 
money  and  the  interest  may  be  declared  to  belong  to  them» 
and  for  a  decree  accordingly. 

Mendenhattf  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Ruppiir,  G.  J.  When  a  Court  of  Equity  orders  a  sale 
of  the  real  estate  of  an  infant,  in  order  to  raise  money  for 
a  particular  purpose,  it  would  not,  upon  its  own  princi* 
pies  and  independent  of  any  provision  by  statute,  allow 
its  decree  to  affect  the  right  of  succession  to  a  surplus  re- 
maining after  answering  that  purpose.  The  money  stands 
for  the  land,  of  which  it  was  the  proceeds.  That  prioci- 
plOt  however,  has  been  rendered  yet  more  obligatory  by 
the  legislative  sanction  in  the  acts  of  1812,  1818,  and 
1827.  Rev.  Stat.  ch.  64,  sees.  36,  37,  and  ch.  85,  sees.  7, 
8.  Accordingly,  it  has  been  held,  that,  when  the  owner 
died  without  having  capacity  to  dispose  of  the  fund,  it 
was  to  be  regarded  as  land,  in  respect  to  the  right  of 
succession.  ScuU  v.  Jerntgan,  2  Dev.  and  Bat.  Eq.  144  ; 
Oillespie  v.  /by,  5  Ired.  £q.  280.  Those  cases  show  alsoj 
that  the  receipt  of  the  money  by  the  infant's  guardian 
makes  no  difference.  The  acts  of  that  person,  or  the 
dealings  between  him  and  the  infant's  administratori  can* 
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not  ebaQge  Uie  equitable  nature  of  the  fund»  eo  as  to  dis- 
turb the  rights  of  tbe  heireat  law.  The  uiterestt  indeed, 
which  aceroed  during  the  iufaot^a  lifet  is  personalty,  as 
the  profits  of  the  ]aod  dnriug  that  period  would  have 
beea.  But  the  capital  and  the  interest  thereon  since  her 
death  belong  to  tbe  heirs  at  law. 

PsK  CuBuv*  Decree  aceordingly. 


GABRIEL  p.  cox  «-  AL.  ts,  JAMES  H.  JERMAN  4-  AL 

A  perobaMr  of  land  cannot  be  oompelled  to  pay  the  purehaae  money  befoie 
ke  hae  oteined  a  liile. 

Appeal  fVom  a  decree  of  the  Court  of  Equity  of  Duplin 
County 9  at  the  Spring  Teria  185a 

J.  H^  Brynn^  for  the  plaintifls. 

D.  Reid  and  W*  Winslow,  for  tbe  defeadants. 

Pbakson,  J,  The  bill  alleges  lhat»  in  Jaaoary  1B46, 
(he  plain tifr»  Cox,  purchased  of  oue  James  P.  Davis*  the 
intestate  of  the  defendantsi  a  tract  of  land,  for  tbe  pries 
of  $860,  and  to  secure  the  payment  thereof,  executed  tws 
notes,  one  for  $500  and  the  other  for  ^860»  witk  Wiodal 
Davis,  the  intestate  of  the  other  plaintiffs,  4W  surety : 
that  at  tbe  time  of  tbe  purchase,  the  said  James  P.  Davis 
said,  he  was  not  then  able  to  make  title,  but  promised  te 
60  so,  before  the  first  of  the  said  notes  teil  diie»  and  ex»> 
etited  aa  instrument,  under  seal»  by  which  he  aokoewl* 
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edged  ''that  be  had  received  the  said  two  notes  in  pay- 
ment for  the  land,  and  bound  himself  to  defend  the  land 
to  the  said  Cox  and  his  heirs  absolately  and  forever  :*' 
that  the  intestate  of  the  defendants  had  purchased  the 
land,  at  a  sale  made  by  the  Clerk  and  Master,  and  had 
given  his  notes  for  the  purchase  money,  but  died  In 
March  1848,  without  paying  for  the  land  and  before  be 
bad  obtained  a  title  therefor :  that  the  defendants  in  April 
1848  administered  upon  the  estate  of  the  said  James  P« 
Davis,  and  soon  afterwards  brought  suit  upon  the  &rst 
note,  and  have  taken  judgment,  and  intend  issuing  exeou* 
tion,  and  also  intend  to  put  the  other  note  in  suit.  The 
prayer  is,  that  the  defendants  be  enjoined  from  issuing 
execution  and  from  sueing  on  the  other  note,  and  for  gen* 
eral  relief. 

The  defendants  admit  the  several  allegations  of  the  bill, 
but  aver  that  the  plaintiff,  Cox,  at  the  time  he  purchasedt 
knew  that  their  intestate  had  not  obtained  title  for  the 
land,  and  that  he  could  not  get  title,  until  his  notes  to  the 
Clerk  and  Master  were  paid.  They  also  aver  that  the 
estate  of  their  intestate  is  entirely  solvent,  and  insist  that 
as  the  plaintiflT,  Cox,  has  taken  possession  of  the  land, 
they  ought  not  to  be  restrained  from  collecting  the  money 
due  the  estate  of  their  intestate,  and  that  the  plaintiff, 
Cox,  should  be  left  to  his  action  for  a  breach  of  the  bond 
er  contract  of  sale.  They  further  insist  that,  as  adminis- 
trators, they  have  no  power  to  make  title — ^the  purchase 
money  not  having  been  paid — and  that  the  heirs  at  law  of 
their  intestate  ought  to  have  been  made  defendants. 

We  concur  with  the  Judge  below,  and  think  the  in- 
junction ought  not  to  have  been  dissolved.  It  is  clearly 
against  equity  to  compel  the  purchaser  to  pay  the  price, 
before  he  has  obtained  a  title,  and  when  it  may  be,  ha 
never  will  be  able  to  get  one. 

Whether  the  plaintiffs  can  bring  on  the  cause  for  a 
final  hearing  as  the  bill  is  now  framed  and  with  the  pros* 
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ent  parties,  is  a  matter  for  their  consideration.  They  can 
hardly  expect  to  be  allowed  the  land  and  have  a  perpet* 
ual  ii\janction  against  the  collecting  of  the  purchase 
money.  The  contract  ought  to  be  specifically  performed* 
or  else  set  aside,  if  those  representing  the  vendor  are  un« 
able  to  complete  the  title. 

This  opinion  will  be  certified  to  the  Court  below.    The 
defendants  must  pay  the  costs  in  this  Court. 

Per  Curiam.  Ordered  and  decreed  accordingly. 


HICKS  V9i  FORREST. 

Where  a  parent,  on  the  marriage  of  hie  daaghter,  deliven  negroes  to  his 
•ov-iB-law,  hie  eabeeqaeat  deolarationet  in  the  abeenoe  of  Uie  eon^in-lairff 
are  not  eorapeteot  e? idence. 

Where  negroes  aredeliTered  hj  a  parent  to  a  son-in-law  at  the  time  of  his 
marriage,  and  the  soa-ia-law,  afterwads,  in  the  liTetime  of  the  parent,  sella 
the  negroes,  they  are  sttU  to  be  considered  as  a  gift  by  the  parent,  and 
the  advanoement  is  to  be  Yalned  at  the  tUne  of  the  delivery. 

The  eases  of  Cowan  ▼.  Tucker,  5  Ire.  80,  8  ire.  42G,  and  SttUUngM  t.  SuU* 
Umgtt  1  Dev.  £q.  298,  oited  and  approved. 

Cause  removed  from  the  Court  of  Equity  of  Granville 
County,  at  the  Fall  Term  1840. 

/•  H,  Bryan  and  J,  T.  Littlejohn^  for  the  plaintiff. 
Gilliam  and  Lanier^  for  the  defendant. 

Nash,  J.    Mills  Taylor  died  in  the  year,  1840,  intes- 
tate, and  leaving  the  following  children :  James  P.  Taylor, 
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Elizabeth  Jane,  wife  of  John  Gill*  and  Frances,  the  wife 
of  William  P.  Forrest.  Elizabeth  died  after  her  father, 
and  John  Gil),  her  husband,  administered  on  her  estate  ; 
and  William  P.  Forrest  was  then  duly  appointed  admin- 
istrator upon  the  estate  of  Mills  Taylor,  and  took  into  his 
possession  all  of  the  personal  property  belonging  to  it. 
The  intestate,  at  the  time  of  his  death,  owned  a  number 
of  slaves,  which  were  divided  among  the  children. 

The  bill  is  filed  against  William  P.  Forrest  and  his 
wife  Frances,  and  against  said  Forrest,  as  administrator 
of  Mills  Taylor,  by  the  other  children,  and  those  who  re« 
present  them,  for  an  account  and  settlement  of  the  estate. 
It  charges,  that  during  his  life  Mills  Taylor  lent  to  Wil- 
liam P.  Forrest  a  negro  boy  by  the  name  of  Stephen,  whom 
the  said  Forrest  subsequently  sold  in  the  life-time  of  Mills 
Taylor  for  the  sum  of  81050  cash,  which  he  appropriated 
to  his  own  use,  and  for  which  he  is  chargeable,  together 
with  interest.  It  further  alleges,  that  the  defendant  For- 
rest has  exhibited  a  large  account  against  the  estate  for 
the  board  of  Elizabeth  Jane  Taylor,  the  intestate  of  the 
plaintiS**  John  Gill,  which,  it  charges,  is  unjust,  as  the 
said  Elizabeth  was,  during  the  time  she  staid  with  For- 
rest, a  visitor  at  his  own  request,  and,  if  she  was  a  boarder, 
the  charges  are  too  high. 

The  answer  admits  the  sale  of  Stephen^and  alleges, 
that  he  v/tis  given  to  the  defendant  Forrest  by  his  father- 
in-law,  Mills  Taylor,  when  he  was  quite  young  and  of 
little  value;  and  that  he  is  an  advancement  to  him,  and 
that,  as  such,  he  is  ready  and  willing  to  account  for  him. 
It  further  alleges,  that  for  the  time  board  for  Elizabeth  is 
charged,  she  was  not  a  visitor  with  the  defendant,  but, 
he  being  a  teacher,  she  was  placed  by  her  father  with 
him,  as  a  pupil,  for  whose  board  he  promised  to  pay ;  and 
that  he  did,  from  time  to  time,  furnish  the  defendant  with 
provisions  of  difierent  kinds,  and  for  which  he  is  duly 
credited  in  the  account  filed  by  him. 

30 
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Upon  the  coming  in  of  the  answer,  replication  was 
tftken,  and  upon  the  bearing,  a  decree  for  an  account  was 
made»  and  a  reference  to  the  Master  had,  to  state  the  ad* 
ministration  accounts  of  the  defendant  Forrest.  The 
Master  made  a  report,  which  is  excepted  to  by  both 
.parties. 

In  arguing  the  exceptions  the  parties  agreed  to  bring 
before  the  Court  for  the  present  only  those  relating  to  the 
, negro  Stephen  and  the  board  of  Elizabeth  Jane. 

The  llth  exception  is  as  follows:  that  the  Master,  ia 
and  by  his  said  report,  hath  certified,  that  he  finds  that 
the  negro  boy  Stephen  was  lent  to  the  defendant  and  his 
wife  Frances  by  Mills  Taylor,  the  defendant's  intestate, 
ftnd  bas  charged  this  defendant  with  the  8umof  S)050, 
for  which  the  said  negro  was  sold  by  the  defendant; 
whereas  the  Master  ought  to  have  certified,  that  the  said 
negro  Stephen  was  given  by  the  said  Mills  Taylor  to  the 
.defendant  and  his  wife  Frances,  and  ought  to  have  charged 
this  defendant  with  only  the  value  of  said  negro  at  the 
tinie  he  was  delivered  by  the  said  Mills  Taylor  to  the  de- 
fendant and  his  wife  Frances,  and  as  an  advancement  to 
them*  This  exception  must  be  allowed.  It  is  not  diffi* 
cult  to  see  how  the  Master  was  led  into  tbe  error  com- 
mitted. All  the  testimony  cited  by  him,  as  SQStaininghls 
view,  are  conversations  and  declarations  of  Mills  Tayk>r, 
.  bejd  and  made  by  him  after  the  delivery  of  Stephen  and 
in  the  absence  of  the  defendant.  This  testimony  is  in. 
admissible.  This  point  is  fully  established  by  the  case 
of  Cowan  v.  Tucker^  8  Ire.  426. 

But  another  and  much  more  important  qaestton  is  still 
'  to  be  disposed  of.  Stephen  was  sold  by  the  defendant 
Forrest  before  the  death  of  Mills  Taylor.  Was  he,  there- 
fore, within  the  meaning  of  the  proviso  to  the  act  of  180d 
in  the  possession  of  the  donee,  so  as  to  rendcT  it  an  ad- 
vancement ?  The  language  of  the  act  is  :  **Provided  that 
when  any  person  shall  have  put  into  tbe  actual  posses- 
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aion  othis  or  her  child  or  children  any  slave,  and  the  said 
slave  shall  remain  in  the  possession  of  such  child  or  ehil- 
dren  at  the  time  of  the  death  of  such  person"  &c.  The 
case  is  very  clearly  not  within  the  letter  of  the  act — is  it 
within  its  meaning  ?  We  are  told,  that,  if  we  adhere  to 
the  words  alone  of  an  act,  we  adhere  to  the  bark.  And 
if,  in  cases  arising  under  the  proviso  to  the  act  of  1806, 
we  adhere  strictly  to  the  words,  not  one  half  of  them  can 
take  effect.  In  this  case,  the  delivery,  the  gift,  was  made 
to  Forrest — he  was  not  the  child  of  Taylor ;  and  yet  was 
it  ever  doabted  such  a  gift  came  within  the  act  ?  And 
why  f  because  it  is  certainly  within  the  meaning  of  the 
proviso.  We  are  at  liberty  lo  look  to  the  meaning  of 
the  act ;  and  that  meaning  is  the  law,  when  discover- 
ed. What,  then,  did  the  legislature  mean  in  using  the 
Words — *'and  the  said  slaves  shall  remain  in  the  posses* 
sion  of  such  child  at  the  time  of  the  death  of  such  person.*^ 
It  means,  that  the  parol  gift  shall  take  effect,  as  an  ad- 
vancement, in  all  cases,  where  the  parent  dies  intestate 
v:\i\io\xiresumingthepossession*  Such  is  the  opinion  of 
the  Court  in  Stallings  v.  Stallings,  1  Dev.  £q.  298.  The 
language  of  Judge  Hall  is,  '*if  the  parent  suffered  the 
child  to  remain  in  possession  during  his  life,"  &c.  "The 
law  is  intended  to  give  the  parent  a  power  over  property 
thus  situated,  but  if  he  did  not  think  proper  to  exercise  it, 
the  property  should  then  be  considered  an  advancement'^ 
The  language  of  Judge  Henderson  in  the  same  case  is, 
**The  act  of  putting  the  property  into  the  possession  of 
the  child  makes  the  gift,  if  it  be  not  subsequently  revoAec/, 
or  if  consummated  by  the  parent's  permitting  the  slave/' 
&c.  The  language  of  the  Chief  Justice  in  Cowan  v. 
Tuckerf  5  Ire.  80,  is  still  stronger,  to  the  same  effect. — 
Speaking  of  the  proviso,  we  are  considering,  he  says,  **It 
meant  merely,  that  where  a  parent  intended  to  make  a 
gift  to  a  child  and  put  the  slave  into  his  possession  and 
did  not  in  his  life  time  retract  the  gift,  nor  dispose  of  the 
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property  by  making  a  will,"  &c.  So  far  as  the  parent's 
right  to  the  slave  is  concerned,  the  gift  is  not  consumma< 
ted  until  his  death.  He  may, at  any  time  revoke  it,  either 
by  taking  possession,  or  disposing  of  him  by  will.  If  he 
does  neither,  it  is  evidence  that  he  intended  the  gift  to 
take  effect  as  an  advancement.  And  as  he  can  reclaim 
the  negro  from  the  possession  of  any  one,  if  that  posses- 
sion has  not  been  ripened  into  a  good  title  by  his  laches  ; 
so  it  makes  no  difference,  in  whose  possession  the  slave 
actually  is  at  the  time  of  his  death.  When  the  case  of 
Couxtn  V.  Tucker  was  a  second  time  before  the  Court,  8 
Ire.  426,  the  same  idea  was  again  expressed  by  the  Court 
— namely  :  that  not  resuming  the  possession  by  the  pa- 
rent and  his  failure  to  make  any  other  disposition  during 
his  life,  is  substantially  the  case  stated  in  the  proviso ; 
and  the  slave  is  to  be  considered  as  in  the  possession  of 
Forrest  at  the  time  of  the  death  of  Taylor,  and  was,  there* 
fore,  an  advancement  to  him  ;  and  is  to  be  valued  at  the 
time  of  the  delivery.  The  plaintiff *s  first  exception  is 
overruled,  in  confirming  the  exception  ot  the  defendants. 

The  ISth  exception  of  the  defendants  is  overruled. — 
We  are  of  opinion,  from  the  proofs  in  the  case,  that  the 
price  allowed  by  the  Master  for  the  board  of  Elizabeth 
Jane  was  a  fair  and  proper  one ;  and  that  she  was  not  a 
visiter  at  the  house  of  the  defendant,  but  a  boarder. — 
This  embraces  the  plaintiff's  2nd  exception,  which  is  also 
overruled. 

The  14th  exception  of  the  defendant  is  sustained,  as 
the  conclusion  of  the  Master  was  arrived  at  through  aa 
error  as  to  Stephen. 

Per  Curiam.  Decreed  accordingly. 
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When  there  U  a  tenant  for  life  of  slaves  and  a  remaiudennan,  it  is  no  injd* 
rjr  bj  the  tenant  for  life, to  the  remainderman,  simpl/  to  remove  the 
slaves  to  another  State^  or  tbas  to  remove  them  and  sell  nothing  move  thas 
his  own  interest  is  them»  unless  he  does  it  frandnlently  for  the  purpose  of 
injuring  the  reroaindermaa  by  such  sale,  and  an  injurj  sctaallj  results. 

Caase  removed  Trom  the  Court  of  Eqaity  of  Carrituek 
Coanty,  at  the  Spring  Term  1849. 

The  bill  was  filed  on  the  Tlh  of  November  1S48»  and 
states,  that  Wilson  6.  Nash,  on  the  14th  of  June  J  84 1,  by 
deed,  conveyed  to  his  daughter,  Tudith  Lee,  two  slaves 
by  the  names  of  Sam  and  Harry  during  her  life,  with  re* 
tnainder  after  her  death  to  the  plaintiflT,  then  an  infant 
son  of  the  said  Judith  :  reserving,  however,  to  the  donor, 
the  use  of  the  negroes  during  his  life :  that  the  donor 
died,  and  shortly  afterwards  the  defendant,  MoBride,  pur* 
chased  the  said  interest  of  Judith  in  the  slaves,  and  took 
them  into  his  possession  and  carried  them  beyond  th# 
limits  of  this  State  and  sold  them  in  October  184S :  thai 
McBride  was  insolvent,  but  still  had  the  money  in  his 
hands,  which  he  got  for  the  negroes :  and  that  the  plains 
tiflf  believed  he  would  lose  his  interest  in  the  negroes,  un«- 
less  McBride  should  be  compelled  to  give  security  for 
their  value.  The  prayer  is,  **  that  the  defendant  may 
discover  what  prices  he  obtained  for  the  said  negroes, 
and  that  he  may  be  compelled  to  give  security  for  the 
value  of  them,  to  be  paid  when  the  plaintiff  should  ar* 
rive  at  the  age  of  twenty-one  years,  or  to  deliver  the  said 
negroes  at  that  time  to  the  plaintifT/' 
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Mvbioh  enaot,  that  a  sale,  or  removal  out  of  the  State* 
.of  slaves,  by  a  tenant  for  life  or  for  any  other  particular 
lernif  shall  work  a  forfeiture.  It  is  so  extremely  difficult 
:in  many  oases  to  fix  upon  any  just  rule  for  compensating 
the  remainderman  for  the f neon venience  and  expense  he 
almost  certainly,  and  for  the  loss  he  may  probably  ulti- 
mately, sustain  from  an  absolute  disposition  of  slaves  by 
the  particular  tenant  or  the  removal  of  them  by  him  out 
of  this  State  and  to  parts  unknown  to  the  remainderman 
^*«nd,  especially,  when  the  slaves  are  females — that  it 
would  certainly  be  a  great  relief  to  the  Courts,  and,  ap* 
.parently,  wise  legislation*  to  provide  by  statute,  that  by 
such  a  sale  out  and  out,  or  by  the  removal  of  slaves  out 
of  the  State^  the  particular  estate  should  be  forfeited,  and 
the  remainderman  be  entitled,  at  his  election,  immediate* 
ly  to  recover  the  slaves  themselves  from  the  possessor. or 
from  the  particular  tenant  the  price  he  got  or  the  value. 
But.  without  the  authority  of  the  legislature,  the  judiciary 

.cnnnot  undertake  to  pronounce  tho  particular  estate  ex- 
tinguished by  the  wrongful  act  of  the  owner,  in  professing 

,to  sell  and  convey  the  whole  property,  or  in  removing 

.  them  out  of  this  iState — which  last  may  or  may  not  t>e 
to  the  prejudice  of  the  remainder-man,  though  it  general- 
ly is.  Courts  of  Equity,  in  particular,  will  never  set  up 
such  a  doctrine  of  forfeiture,  as  it  is,  on  the  other  hand, 
one  of  the  jurisdictions  of  those  Courts  to  relieve  against 
it.  Upon  that  ground  the  decree  is  deemed  erroneous.—- 
How  far  it  should  be  varied,  and  to  what  extent  the  plain- 
tiff would  be  entitled  to  relief,  if  the  defendant  had  sold 
the  whole  property  in  the  slaves,  or  had  carried  them  to 
parts  unknown  to  the  plaintiff,  with  the  intent  to  bafHe 
hi.s  search  for  them  and  defeat  his  right,  it  is  not  necessa- 

^  ry  at  present  to  say,  nor,  in  some  cases  which  might  be 
supposed,  would  it  be  very  easy  to  saj*.  As  the  case 
stands,  it  is  not  established,  that  the  defendant  professed 

,  to  sell  the  negroes  absolutely ;  but  the  contrary  is  to  be 
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inferred.  The  bill  does  not  distinctly  charge^  nor  does 
the  decree  find,  an  absolae  sale,  but  only,  in  general  terniK, 
that  the  defendant  sold  the  negroe.s.  As  the  bill  is  thus 
vague,  it  is  not  seen  how  the  Court  could  declare  such 
libsolute  sale — thereby  going  beyond  the  allegations  of 
the  party.  But,  the  defendant  has  answered,  assuming 
the  bill  to  contain  that  allegation  ;  and  he  denies  it  ex- 
plicitly, and  says  that  he  sold  the  negroes  as  he  bought 
them,  that  is,  until  the  plaintiff*  should  come  of  age.^- 
There  is  nothing  to  contradict  that,  or  to  bring  it  into 
doubt,  but  the  single  fact,  that  the  defendant  carried  them 
to  the  adjoining  State  of  Virginia  and  sold  them.  We 
are  not  prepared  to  say,  that  in  any  case  that  ciroum« 
stance,  by  itself,  would  be  sufficient  to  establish,  that  the 
sale  was  of  a  greater  interest  than  belonged  to  the  seller. 
But,  it  cannot  have  that  effect  here,  in  opposition  to  the 
positive  averment  in  the  answer,  and  when  the  price  re* 
ceived  as  stated  in  the  answer  (which  the  plaintiff  ad- 
mits to  be  true,  in  that  respect,  by  taking  his  decree  for 
the  sum)  was  much  less  than  the  value  of  the  whole  pro* 
perty  and  only  a  fair  price  for  the  real  interest  of  the 
seller.  It  ought  not  therefore  to  be  assumed,  that  the  de- 
fendant sold  the  negroes  for  more  than  the  term  for  which 
he  owned  them,  nor  a  decree  made  upon  that  hypothesis, 
but  the  contrary.  Then,  if  th^  defendant  sold  only  the 
right  he  had,  it  cannot  be  questioned,  that  he  would  have 
been  justifiable  in  making  it,  had  he  made  it  to  an  in* 
habitant  of  this  State,  and  not  upon  a  concerted  purpose^ 
that  the  vendee  should  carry  them  out  of  the  State,  in 
such  a  manner  as  to  place  them  out  of  the  knowledge 
and  beyond  the  reach  of  the  remainderman.  Does  the 
mere  act  of  carrying  them  out  of  the  State  and  selling 
them,  entitle  the  remainderman  to  redress  against  the  par- 
ticular tenant  ?  The  sale  even  of  the  absolute  property 
does  not  displace  the  remainder,  and  the  person  entitled 
to  it  may,  upon  the  falling  in  of  the  particular  estate,  re* 
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cover  the  ftegroes  themselves.  We  will  not  lay  it. down, 
that  the  remainderman  may  not  have  an  immediate  ac- 
tion on  the  case  at  law,  or  be  relieved  in  equity,  as  upon 
an  injury  to  his  rights  as  a  remainderman  by  reason  of  the 
destruction  of  the  property,  of  which  he  is  entitled  to  the 
remainder.  But  without  pursuing  that  idea  so  as  to  as* 
certain  in  detail  the  different  remedies  and  their  extent 
in  such  a  case,  it  may  be  safely  laid  down,  that  it  is  not 
in  law  or  in  equity,  an  injury  by  the  particular  tenant  to 
the  remainderman,  simply  to  remove  slaves  to  another 
State,  or  thus  to  remove  them  and  sell  nothing  more  than 
his  own  interest  in  them.  For  if  the  remaindermao 
knows  the  slaves  and  where  they  are,  he  has,  against  the 
purchaser,  by  way  of  securing  his  enjoyment  of  the  slaves 
when  his  estate  comes  into  possession,  a  right  to  the  same 
remedy  he  had  here  against  the  particular  tenant,  and  it 
must  be  supposed  that  he  will  there  get  due  redress  ac« 
cording  to  his  right.  If,  indeed,  the  remainderman  sees 
that  the  particular  tenant  is  about  to  remove  the  slaves 
out  of  this  State,  he  may  anticipate  that  purpose,  and  up* 
on  hisapplication  the  Court  will  restrain  the  execution 
of  the  purpose  and  secure  the  forthcoming  of  the  proper- 
ty. But,  when  the  remainderman  lies  by,  and  the  other 
party  does  nothing  more  than  part  from  his  right  to  a  per- 
son in  another  State,  it  is  not  seen,  that  the  remainder- 
man  has  any  cause  of  action  therefor  against  the  former 
tenant  of  the  particular  estate,  or  any  ground  for  requir- 
ing him  in  equity  to  be  responsible  for  the  production  of 
slaves,  over  which  he  has  no  longer  a  control,  and  which 
the  law  did  not  prohibit  him  from  alienating.  It  is>plain» 
therefore,  that,  after  a  sale  by  a  particular  tenant,  the 
right  to  redress  against  him  in  either  Court  depends  upon 
the  intention  to  injure  the  remainderman  by  the  sale,  and 
upon  an  injury  to  him  resulting  in  fact  therefrom.  Now, 
that  cannot  be  assumed,  when  it  does  not  appear,  that  the 
slaves*  though  in  another  State^  are  not  known  to  the  re* 
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niainderman«  and  as  accessible  to  him  as  they  were  here 
before  the  sale.  Here  the  bill  states  only,  that,  a  few 
days  before  the  suit  commenced,  the  defendant  sold  the^ 
negroes  beyond  the  limits  of  this  State ;  and  it  does  not 
allege  that  the  plaintiff  did  not  know,  where  they  were, 
and  conid  not  trace  them  and  have  adequate  remedy 
there  by  having  their  production  duly  secured  ;  nor  does 
it  seek  any  discovery  of  the  defendant's  vendee,  nor  state 
any  reason  whatever  for  not  following  the  property.— 
Therefore,  as  the  defendant  was  entitled  to  the  interest 
sold  by  him,  the  Court  cannot  hold,  that  he  had  not  a  right 
to  make  the  sale,  though  to  a  person  out  of  the  State,  and 
that  it  was  a  fraud  in  him  so  to  do ;  since  the  plaintiff 
neither  charges  nor  proves,  that  the  slaves  were  thereby 
placed  beyond  his  knowledge  or  reach,  or  that  he  has  been 
otherwise  defrauded  or  in  fact  injured  in  the  premises.—* 
For  these  reasons  the  decree  must  be  reversed  and  the 
bill  dismissed  with  costs. 


Per  Curiam.  Decree  accordingly* 


tf 
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^  testator  devised  as  follows,  **1  leave  with  my  daughter-in-law,  Jane  Sniitb» 
my  negro  boj ,  Ambrose,  to  work  for  her  and  Ebeneser's  Ibnr  children's 
aopport,  until  the  youngest  one  arrives  at  the  age  of  seventeen,  then  to  be 
sold,  and  the  monej  to  be  equally  divided  among  them  all,  share  and 
share  alike."  Jane  was  then  the  widow  of  Ebeneser,  a  son  of  the  testator ; 
Ann,  one  of  the  four  children,  died  in  the  life  time  of  the  testator. 

Held,  that  the  share  of  Ann  lapsed,  and  became  a  part  of  the  undlspoaed 
ftind. 

Heldt  seoondly,  that  the  widow  wss  entitled,  equally  with  the  Qhildren,  to  a 
share  of  the  money,  which  the  negro  was  sold  for. 

Susan,  the  youngest  of  the  children,  died  after  the  testator,  but  before  she 
arrived  at  the  age  of  seventeen.  Held^  that  her's  was  a  vested  legacy  and 
went  to  her  administrator. 

Held,  secondly,  that  the  sale  of  the  negro  should  take  place,  when  the  iiext 
youngest  of  the  children,  who  survived,  should  arrive  at  the  age  of  seven- 
teen. 

In  another  clause  the  testator  devised  as  follows :  *'I  give  to  Alexander  two 
tracts  of  land,  one  called,  dee.  1  enjoin  it  on  him  to  pay  to  each  of  Ebe- 
neser's four  children  fifty  dollars  to  each  child,  as  they  anrive  at  the  age 
of  sixteen ;  then  the  said  lands  will  be  his  right  and  property,  to  him  and 
his  heirs  forever."  Susan,  one  of  the  four  children,  died  before  the  age 
of  sixteen.  Held,  that  the  fifty  dollars  so  charged  upon  the  land  in  favor 
of  Susan,  and  that  in  favor  of  Aon  who  died  in  the  life  time  of  the  testatora 
were  sunk,  and  the  land  was  to  be  held  free  of  the  charge. 

Cause  removed  from  the  Court  of  Equity  of  Davidson 
County,  at  the  Fall  Term  1849. 

No  counsel  for  the  plaintiflT. 
Mendenhallf  lor  the  defendants, 

Pbarsov,  J.    The  bill  is  filed  to  obtain  axH>nstraction  of 
two  clauses  in  the  will  of  James  Smith. 
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The  first  is  in  these  words:  "In  the  seventh  place,  I 
leave  with  my  daughter-in  law,  Jane  Smith,  my  negro 
Ambrose,  to  work  for  her  and  Ebenezer's  foar  children's 
support,  until  the  youngest  one  arrives  at  the  age  of  seven* 
teen,  then  to  be  sold,  and  the  money  to  be  equally  divided 
amongst  them  all,  share  and  share  alike  " 

When  the  will  was  executed,  Ebenezer,  a  son  of  the 
testator,  was  dead,  leaving  his  widow,  Jane,  and  four 
children,  Margaret,  Nancy,  Ann  Eliza,  and  Susan,  who 
was  the  youngest.  Ann  Eliza  died  in  the  life  time  of  the 
testator ;  and  one  question  is,  who  is  entitled  to  the  share 
that  was  intended  for  her  7  No  cross  remainders  are 
limited  in  them  expressly  or  by  implication.  The  gift  is 
not  to  the  children ;  but  to  the  four  children  of  Ebene* 
zer;  and  is  just  as  definite,  as  if  the  children  had  been 
separately  named  over.  It  is  therefore  clear,  that  the 
share  intended  for  Ann  Eliza  lapsed  by  her  death,  and  is 
to  be  administered  by  the  executor  as  an  undisposed  of 
fund. 

The  next  question  ;  Is  Jane,  the  widow  of  Ebenezer« 
entitled  to  a  share  of  the  money,  for  which  the  slave  may 
be  sold?  The  words, **the  money  to  be  equally  divided 
amongst  them  r///,  share  and  share  alike,"  are  broad 
.enough,  and  we  have  no  doubt  include  the  widow.  She 
is  entitled  to  an  original  share  of  one  fifth. 

Susauy 'who  was  the  youngest  child,  died  somp  years 
after  the  testator,  but  before  she  arrived  at  the  age  of 
seventeen.  Two  questions  are  made  : — What  becomes 
of  her  share  7  It  was  clearly  a  vested  legacy,  and  her 
administrator  succeeds  to  it.  At  what  time  should  Am« 
brose  be  sold  7  The  executor  insists,  that  upon  the  death 
of  Susan,  the  sale  and  division  ought  to  have  been  made 
immediately.  The  defendant  Owen,  who  has  since  inter* 
married  with  the  widow,  insists,  that  the  sale  should  not 
be  made,  until^uch  time  as  Susan  would  have  been  seven* 
teen  years  of  age,  bad  she  lived,  on  the  ground  that  a  par* 
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ticular  estate  was  limited  until  that  time.  We  do  not 
adopt  either  construction  ;  and  it  seems  to  us  obviousi 
that  the  sale  and  division  should  be  made  when  Nancy, 
who  is  now  the  youngest  child,  arrives  at  the  age  of 
i>eventeen.     The  testator  did  not  fix  on  either  of  the  chiN 

» 

dren,  as  the  one  whose  age  should  limit  the  particular  es- 
tate. His  purpose  was  to  give  them  the  services  of  the 
negro  man,  as  long  a^i  they  required  it  as  a  means  of  ma- 
king a  support,  which  he  thought  would  be  until  the 
youngest  arrived  at  the  a^e  of  seventeen. 

The  sale  was  postponed  with  a  view  to  a  particular 
purpose,  and  when  that  was  accomplished  by  the  arrival 
to  the  specified  age  of  all  the  objects  of  his  bounty,  except 
such  as  died  and  could  no  longer  stand  in  need  of  it» 
there  ceased  to  be  any  reason  for  postponing  the  sale  and 
division. 

Secondly.  The  eighth  clause  is  in  these  words :  **I  give 
to  Alexander  two  tracts  of  land,  one  called,  &c  I  ei\join 
it  on  him  to  pay  to  each  of  Ebenezer's  four  children, fifty 
dollars  to  each  child,  as  they  arrive  at  the  age  of  sixteen ; 
then  the  said  land  will  be  bis  right  and  property,  to  him 
and  his  heirs  forever." 

Susan  died  before  she  arrived  at  the  age  of  sixteen ; 
and  the  question  is,  whether  she  had  a  vested  right  to  the 
sum  of  fifty  dollars,  charged  on  the  land,  to  which  the 
personal  representative  succeeds  1  Or  does  this  charge, 
upon  her  death,  before  the  required  age,  sink  into  the 
land  in  favor  of  the  devisee  ?  A  legacy  is  a  gift  of  a  part 
of  the  personal  estate,  which  is  passed  by  the  will  to  the 
executor,  who  is  directed  to  deliver  it  over  to  the  legatee ; 
and  to  prevent  legacies  from  falling  into  the  residuomt 
and  being  treated  as  a  part  of  the  personal  estate,  which* 
upon  the  death  of  the  intended  object  of  the  bounty  be- 
fore arriving  at  the  age  required,  would  be  undisposed  of, 
the  ecclesiastical  Courts  made  a  distinction  between  such 
legacies  as  were  vested  in  interest,  although  the  time  of 
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enjoyment  was  future,  and  such  as  were  purely  contin* 
gent,  and  did  not  vest  unless  a  certain  event  happened  ; 
and,  in  the  construction  of  legacies  properly  so  called. 
Courts  of  equity,  when  assuming  a  concurrent  jurisdic« 
tion,  felt  bound  to  follow  the  rules  laid  down  in  the  Ec« 
clesiastical  Courts :  adopting  all  the  nice  distinctions  be* 
tween  gifts,  ••when,"  "if"  or  •'provided/*  and  present  gifts 
with  an  enjoyment  in  future  or  the  prryme/i^  of  which  on- 
ly was  deferred.  The  fifty  dollars  in  this  case,  if  a  per- 
sonal legacy,  would  be  of  the  latter  description ;  and 
would,  like  the  share  of  Susan  in  the  proceeds  of  the  sale 
of  Ambrose,  pass  to  her  personal  representative.  But  it 
is  not  a  legacy.  It  is  a  charge  upon  the  real  estate,  and^ 
therefore,  cannot  pass  over  and  become  a  part  of  the  per* 
sonal  estate,  upon  the  death  of  the  person,  for  whom  it 
was  so  intended,  before  the  happening  of  the  event,  her 
arriving  at  the  age  of  sixteen.  It  is  a  trust,  which  is  en- 
forced in  equity.  But  since  the  dealh  of  the  part}*,  who 
would  have  been  entitled  to  enforce  it,  before  the  requir- 
ed age,  there  is  no  one  who  can  call  for  it;  and  the  de- 
visee is  allowed  to  hold  the  land  free  of  the  charge.  This 
doctrine  is  well  settled.  1  Roper  on  Legacies^  431-432^ 
and  the  cases  cited. 

The  same  reasons  apply  with  equal,  if  not  more,  force, 
to  the  fifty  dollars  intended  for  Ann  Eliza,  who  died  in 
the  testator's  life  time.  It  is  not  a  lapsrd  legacy,  as  if  it 
were  a  part  of  the  personal  estate  ;  but  it  sinks  into  the 
land  for  the  benefit  of  the  devisee,  as  the  condition  upon 
which  it  was  to  vest  has  not  happened. 

The  decree  will  declare  the  opinion  of  the  Court,  upon 
the  several  matters  referred  to,  as  herein  before  stated* 
The  costs  must  be  paid  by  the  executor  out  of  the  funds, 
so  as  to  divide  it  pro  rata  among  the  parties  interested. 

Per  Curiam.  Decreed  accordingly. 
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When,  in  an  iojanction  bill,  the  amwer  idmiU  the  eqoitj  eharged  is  the 
biil^  but  brings  forward  a  new  fact  in  aTeidance  of  it,  the  iigunotion 
most  be  coutinued  until  the  final  hearing. 

When  a  Tolnntarj  deed  of  her  property  is  made  hj  a  woman,  In  contempla* 
tioD  of  a  marriage,  afterwards  eonsommated,  withoat  the  ezletenoe  of  the 
deed  being  made  known  to  the  intended  hnsband,  this  is  in  law  a  fxaod 
upon  him. 

The  cose  of  Lind$ay  t.  Etheridge,  1  De?.  and  Bat.  38,  cited  and  approTed. 

Cause  removed  from  the  Court  of  Equity  of  Rocking- 
ham County,  at  the  Spring  Term  1550. 

Morehead^  for  the  plaintiflfs. 
No  counsel  for  the  defendants. 

Pbarson,  J;  It  is  admitted,  that,  in  1884,  one  Sneed 
conveyed  to  the  defendant,  Menzies,  certain  slaves  ia 
trust,  for  the  separate  use  of  Elizabeth,  the  wife  of  the 
said  Sneed,  with  a  power  of  disposition  by  deed,  will,  or 
otherwise.  Soon  thereafter  Sneed  died  ;  the  slaves  were 
taken  into  possession  by  the  said  Elizabeth  ;  and  Menzies 
removed  from  the  State.  On  the  14th  of  August  1826« 
the  said  Elizabeth  executed  a  deed,  by  which  she  gave 
five  of  the  slaves  (being  all  except  one)  to  Erasmus  Jonefl 
and  the  defendant  Adolphus  Jones,  reserving  to  herself  a 
life  estate.  In  September  or  October  1836,  the  said  Eli- 
zabeth intermarried  with  Robert  Strong,  the  testator  of 
the  plaintiff,  who  took  all  of  the  slaves  into  possession 
and  has  kept  possession  of  them  ever  since.  In  1844,  the 
said  Elizabeth  died.    Erasmus  Jones  died  some  years  be- 
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foret  leaving  an  only  child,  the  defendant  Eleanor*  and 
Martha*  his  widow*  who  administered  upoa  his  estate 
and  intermarried  with  the  defendant  Hamlin.  After  the 
death  of  the  said  Elizabeth,  the  slaves  were  demanded  of 
the  said  Strong  in  the  name  of  Menzies,  the  trustee,  ac>- 
tion  of  detinue  brought  and  a  recovery  affected.  At  the 
time  of  his  marriage*  Robert  Strong  was  a  widower  in 
easy  ciroumstances,  and  Elizabeth  Sneed  owned  no  pro- 
perty* except  the  said  slaves  and  a  small  piece  of  land.— - 
The  deed  was  attested  by  one  Dunlap,  the  uncle*  and  GL 
W.  Jones,  the  father  of  Erasmus  and  Adolphus*  and  was 
registered  in  November  1825.  G.  W.  Jones  was  the  cou- 
sin  and  intimate  friend  of  the  said  Elizabeth*  Erasmus 
and  Adolphus  Jones  were  quite  young  at  the  date  of  the 
deed. 

The  bill  charges  that  the  deed  was  executed  without 
valuable  consideration,  and  after  marriage  was  contem- 
plated between  the  plaintiff's  testator  and  the  said  Eliza- 
beth* in  fraud  of  his  marital  rights*  and  without  his  knowU 
edge  or  consent.  The  prayer  is  to  have  the  deed  can- 
celled and  for  an  injunction. 

The  defendants  admit,  that  the  deed  was  made  withoot 
valuable  consideration.  They  do  not  deny  that  the  mar* 
riage  was  in  contemplation  at  the  time  it  was  executed, 
but  simply  say*  '*they  do  not  know*  how  long  before  the 
marriage  the  deed  was  executed*  but  suppose  it  was  but 
a  short  time."  *'They  insist,  that  the  deed  was  fairly,  le- 
gally, and  hpnestly  made*  without  any  fraud  upon  the 
marital  rights  of  the  plaintiff*s  testator."  '^They  deny, 
that  it  is  within  their  knowledge*  or  that  it'is  their  belief, 
that  the  deed  was  made  without  the  knowledge  or  con- 
sent of  the  plaintiff's  testator."  And  '*they  deny,  that  the 
deed  was  a  fraud  upon  the  marital  rights  of  the  plaintiff's 
testator*"  for  the  reason*  that  when  the  slaves  were  de« 
manded*  he  at  first  offered  to  give  them  up*  if  he  was  in- 
demnified agajnst  the  claim  of  the  Sneeds*  and  said  hm 
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WoDid  take  counsel ;  and  for  (be  foriber  reason,  that  be 
^efosflid  to  pay  for  medical  attendance  ttpon  tbem.  Ooa 
^  tbe  siaveii,  who  was  inserted  in  the  original  drafts  waa 
Ytit  out  of  the  deed ;  and  the  plaintiff's  testator  did  not, 
in  the  life  time  of  his  wife,  make  any  complaint,  or  at* 
tempt  to  have  the  deed  set  aside. 

A  mmtioti  to  dissolve  is  heard  upon  bill  and  aifswer ; 
«nd  it  is  often  said,  that,  upon  the  hearing,  the  answer  ia 
to  be  taken  as  true*  This  must  be  understood  wiHi  much 
qualification,  and,  as  a  rule,  is  very  apt  to  mislead.  To 
obtain  an  injunction,  the  plaintiff  must  make  certain  al- 
kfgations,  upon  which  his  equity  rests  and  these  be  i» 
bound  to  prove.  If  they  are  admitted  by  the  answer,  hia 
^ase  is  made  out.  If  the  answer  is  fair  and  denies  the 
allegation,  as  it  is  the  only  mode  of  proof  to  which  he  can 
resort,  he  is  without  proof  and  the  injnnetion  has  nothing 
to  rest  on.  But  if  the  allegations,  which  the  plaintiff  is 
lnound  to  prove,  be  admitted,  and  the  defendant  is  under 
the  necessity,  in  order  to  avoid  the  plaintiff's  equity,  of 
making  an  allegation,  which  he  is  bound  to  prove,  then, 
in  this  stage  of  the  proceeding,  be  is  without  proof  and 
thdre  is  nothing  for  the  motion  to  dissolve  to  rest  on. 

This  is  the  reason  of  the  well  settled  rule,  '*when  the 
answer  admits  the  equity  charged  in  the  bill,  and  brings 
forward  a  new  fact  in  avoidance  of  it,  the  injunction  is 
continued  until  the  final  hearing."  Lindsay  v.  Etheridgef 
I  Dev.  6c  Bat.  38.  Bellona  Company's  case,  3  Bland.  Oh. 
Rep*  442.  Simon  v.  Claggett,  id.  162.  In  such  cases  the 
defendant  furnishes  proof  of  the  allegations  necessary  on 
the  part  of  the  plaintiff,  and  is  without  proof  so  fhr  as  his 
6wn  allegations  are  concerned,  and  of  course  there  is  no 
foundation  for  his  motion.  The  difference,  in  the  effec^t 
of  the  answer  upon  a  motion  to  dissolve  and  upon  the  final 
hearing,  depends  upon  this :  in  the  one  case,  the  plaintiff 
hks  no  proof  but  the  answer ;  whereas,  in  the  latter,  he  is 
ixt  liberHy  to  resort  to  other  proof. 
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Tht  plaioliff's  eqaity  consists  in  this :  A  volantary  deed 
was  made  by  the  intended  wife  of  the  testator,  in  oontem* 
plation  of  the  marriage,  which  was  afterwards  consummaf 
ted,  without  the  existenoe  of  the  deed  being  made  known 
tohiiitt*  From  these  (acts  the  law  implies  (raud ;  for,  by 
the  marriage,  certain  rights  accrue  to  the  wife— (be  righf 
to  be  maintained,  to  have  her  debts  paid,  and  in  case  of 
sQrvlvorship  to  have  a  distributive  share  and  dower-" 
and  it  is  necessarily  a  fraud  for  the  wife,  while  she  is  ac* 
quiring  these  rights,  to  attempt  to  deprive  the  husbandt 
by  means  of  a  deed  made  without  bis  Icnowledge*  of  the 
eoriwponding  rights,  which  the  marriage  would  confer  on 
him.  That  the  deed  was  voluntary  and  that  the  marriage 
took  place,  is  admitted  ;  and  that  the  marriage  was  iu 
contemplation,  at  the  time  the  deed  was  executed,  if  not 
distinctly  admitted,  is  certainly  not  denied.  These  are 
all  of  the  affirmative  allegations,  and  the  fraud  is  made 
out,  unless  the  husband  can  be  fixed  with  a  kqowledge  of 
the  ezeeution  of  the  deed  before  the  marriage* 

The  plaintiff  avers  negatively,  that,  according  to  hia 
belief,  his  testator  did  not  have  this  knowledge.  This  he 
does  on  oath,  and  supports  it,  as  far  as  it  is  capable  of  be* 
ing  supported,  by  the  allegation  of  two  facts,  both  of 
which  are  admitted,  viz. :  that  the  possession  and  appa* 
rent  ownership  of  the  slaves  continued  in  the  wife  up  to 
the  time  of  the  marriage  ;  and  that  the  deed  was  not  re* 
gistered  at  the  August  term  of  the  County  Court,  which 
was  held  after  the  date  of  the  deed  and  before  the  mar^ 
riage.  This  is  all  he  could  do,  and  be  is  not  reqaired  to 
prove  a  negative. 

It  was  therefore  incumbent  upon  the  defendants  to  re* 
but  thiB  ptima  facie  case  of  fraud,  by  an  affirmative  alle» 
g%tion,  that  the  fact  was  known  by  the  plaintiff's  testator 
before  the  marriage.  And  the  burthen  of  proving  this 
allegation  is  upon  them.  They  have  no  proof,  and  con- 
sequently there  is  no  foundation  for  the  motion  to  di88oIve» 
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even  if  the  allegation  had  been  properly  made.  There 
is,  however,  no  such  allegation  ;  so  that  the  motion  had 
neither  '^allegation  or  prohation''  to  rest  on. 

The  defendants  aver,  that  the  deed  was  fairly,  legally* 
and  honestly  made,  without  fraud  upon  the  marital  rights. 
This  is  a  mere  generality  and  signifies  nothing.  What 
amounts  to  fraud  is  a  question  of  law ;  and  the  defendants 
are  thus  made  to  swear  to  a  conclusion  of  law.  They 
deny,  that  ''it  is  within  their  knowledge,  or  that  it  is  their 
belief,  that  the  deed  was  made  without  the  knowledge  or 
consent  of  the  plaintiflTs  testator."  This  is  a  most  singu- 
lar  denial  of  a  negative,  and  can  hardly  be  considered  as 
an  affirmative  allegation,  that  they  believe  the  plaintiff's 
testator  knew  of  the  existence  of  the  deed  before  the  mar- 
riage. They  deny,  that  the  deed  was  a  ^'fraad  upon  the 
marital  rights,'*  4^^  ^^  ^^^  reasons  which  they  proceed 
to  enumerate.  This  is  an  argumentative  denial  of  a  quta^ 
tion  of  law,  and  it  is  sufficient  to  say  there  is  no  proof  of 
the  several  allegations  upon  which  the  argument  is 
based. 

The  injunction  ought  not  to  have  been  dissolved.  This 
opinion  will  be  certified  to  the  Court  below.  The  defen* 
dants  must  pay  the  joosts  in  this  Court 

Per  Curiam.  Ordered  accordingly. 
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A  craditor  of  mi  intefUte  has  no  right  to  be  sabsiitatod  in  the  plaoe  of  tli«. 
hein,  in  regard  to  a  debt  doe  to  them  as  hein,  unfeas  he  ahewa  oollusioB 
between  the  debtor  and  the  heirs. 

Appeal  from  the  Court  of  Bqaity  of  Orange  Conaty,  at 
the  Spring  Term  1848. 

W.  H,  Haywood^  for  the  plaintiflT. 

Norwood  and  /•  H.  Bryan^  for  the  defendants. 

FaAtsoif,  J.  One  Crane  died  in  April  1843.  The  plain* 
tiff  alleges  that  Crane  owed  him  a  large  debt.  He  com* 
menced  a  suit  at  law  against  Faucett»  administrator  of 
the  said  Crane*  and  obtained  judgment  for  his  debt,  ad« 
mitting  the  plea  of  fully  administered,  and  issued  a  scteri 
facias  against  the  heirs,  who  failed  to  appearand  plead ; 
whereupon,  on  the  15th  of  April,  1843,  he  filed  this  bill. 
It  alleges,  that  the  personal  estate  of  Crane  was  exhaust* 
ed  by  executions  running  at  the  time  of  his  death,  and 
that  Crane  had  no  real  estate,  except  the  two  funds,  which 
this  bill  seeks  to  subject.  At  the  death  of  Crane,  the  de* 
fendant,Webb,had  judgment  for  82000  against  oneFranic 
Waddell,  who  is  insolvent,  and  the  defendants,  Hugh 
Waddell  and  Crane,  as  his  sureties.  The  Sheriff,  at  the 
death  of  Crane,  held  an  execution  upon  this  judgment,  un« 
der  which  he  sold  personal  property  and  land  belonging 
to  Crane,  and  after  satisfying  the  executions,  there  re* 
mained  in  his  hands  of  the  proceeds  of  the  sale  of  land 
the  sum  of  9270,  which  he  paid  over  to  the  defendant, 
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Faucett,  as  administrator  of  Crane.  The  bill  insists  that 
this  fand,  being  real  estate,  was  improperly  paid  over  to 
the  administrator,  and  prays  to  have  it  applied  to  the  sat- 
isfaction of  the  plaintiflfs  debts. 

The  bill  also  alleges,  that,  by  the  sales  made  by  the 
sheriff  aforesaid,  Crane  was  made  to  pay  abont  9600, 
more  than  his  half  of  the  judgment,  upon  which  Winddell 
was  bound  as  bis  co-surety ;  which,  being  the  proceeds  of 
the  sale  of  real  estate,  belong  to  the  heirs  of  Crane  ;  and 
he  insists  that  it  should  be  applied  to  the  payment  of  bis 
debt. 

The  bill  flirther  insists,  that  Crane  Mras  indebted  to  him 
in  another  snni  of  about  0225,  for  the  hire  of  two  negro 
men,  blacksmiths,  for  the  year  1842  :  that  upon  the  death 
of  Crane  in  April,  the  plaintiff  took  back  the  tWo  negroes 
and  had  their  services  for  the  balance  of  Ihe  year :  that 
the  defendant,  Faucett,  refuses  to  pay  said  debt  of  9225, 
on  the  ground  that  there  are  no  assets  applicable  to  it  and 
has  instituted  suit  against  the  plaintiff  to  recover  the  hire 
of  the  two  negroes  for  the  time  the  plaintiff  bad  them  in 
possession.  The  prayer  is,  that  the  amount  of  such  hire 
may  be  entered  as  a  credit  upon  the  debt  of  $225  dae  the 
plaintiff. 

'  The  defendant,  Faucett,  insists  that  his  intestate  was 
indebted  to  him  to  the  amount  of  0270 :  that  the  person* 
al  estate  being  exhausted,  he  procured  from  several  of 
ihe  heirs  of  Crane  deeds  assigning  to  him  the  fund  of 
S270,  excess  in  the  hands  of  the  sheriff,  after  satisfying  the 
execution  of  Webb  against  Crane  and  Waddell,  in  satis* 
faction  of  his,  the  said  Faucett's  debt.  He  also  al- 
leges that  on  the  24th  of  January,  1648,  he  filed  a  bill 
against  the  heirs  of  Crane,  to  subject  the  said  fund  to  the 
payment  of  his  debt ;  and  it  is  admitted  that  at  March 
term  1845,  he  obtained  a  decree  to  that  effect. 

The  defendant,  Waddell,  admits,  that  he  did  not  pay  his 
full  share  of  the  judgment  of  Webb ;  but  he  alleges  that 
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Crane  was  largely  in  his  debt,  becanse  of  a  payment, 
which  he  was  forced  to  make  for  him  shortly  before  hik 
death  upon  another  debt  to  Webb,  for  which  he  wais 
Crane's  surety,  and  also  a  debt  of  0125  which  he  owed  to 
Mrs.  Watters,  and  fer  which  he  was  his  only  surety ;  anU 
that  Crane  owed  him  9200,  the  price  of  a  pair  of  horses* 
and  also  about  $100  for  professional  services.  He  thertf> 
fore  insists,  that  it  was  right,  that,  by  the  sale  of  CraneHi 
property,  he  should  have  been  required  to  pay  S600,mofe 
than  one  half  of  the  judgment,  and,  that  upon  a  statement 
of  the  account,  Crane's  estate  would  be  In  his  debt 

The  defendant,  Webb,  says,  that  he  has  no  personal  iii- 
terest  in  the  matter :  that  having  a  judgment  against 
Crane  and  Waddell  and  knowing  that  Waddell  had  paid 
a  large  sum  for  Crane,  he  thought  it  was  right,  audi  for 
that  reason,  did  receive  from  the  sale  of  Crane's  property 
about  9600,  more  than  his  half  that  debt,  which,  by  <a 
statement  made  some  short  time  before  the  execution  was 
returned,  he  believes  made  the  matter  about  equal  be- 
tween Waddell  and  Crane. 

The  heirs  at  law  are  made  parties  by  consent  and  it  is 
agpreed  that  no  decree  is  to  be  entered  to  charge  them.  ' 

We  see  no  reason  to  differ  from  his  Honor,  who  heard 
the  case  in  the  Court  below,  so  far  as  respects  the  de- 
cree, dismissing  the  bill  with  costs  as  to  the  defendants, 
Webb  and  Faucett.  To  say  nothing  of  the  assignments, 
which  Faucett  procured  from  some  of  the  heirs,  of  tfare 
fund  received  by  him,  it  is  sufficient  that  be  filed  his  biil 
to  subject  that  fund,  before  this  bill  was  filed,  and  he  has 
obtained  bis  decree ;  so  he  has  the  prior  equity. 

As  to  the  plaintiff's  claim  against  the  defendant.  Wad* 
dell,  several  interesting  questions  are  presented.  The 
land  was  levied  on  in  Crane's  life  time,  and'  the  sheriff 
very  properly  proceeded  to  sell  and  took  no  notice  of  his 
death.  Is  the  payment  to  be  considered  as  being  made 
by  Crane,  so  as  to  vest  in  his  personal  representative  the 
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right  to  sue  for  contributiont  or  is  tbo  payment  to  be  conr 
sidered  as  being  made  by  tbe  heirs,  so  as  to  give  them  the 
right  to  sue?  Admit  that  the  heirs  have  this  right ;  is 
Waddell  at  liberty  to  set  up  his  debt  against  their  anceti- 
tor*  and  the  amount  which  he  paid  as  his  surety,  as  a 
.counter  claim,  and  to  say  that  the  dum  due  the  heirs  is 
only  the  balance,  if  any,  which  may  be  found  due  on  set- 
tlement, according  to  the  view  of  tbe  case  taken  by  his 
Honor  below  7  We  do  not  feel  called  on  to  decide  these 
questions ;  for,  as  it  seems  to  us,  the  plaintiff  has  made 
out  no  equity,  by  which  he  can  claim  to  be  substituted  in 
the  place  of  the  heirs  and  call  Waddell  to  an  account,  for 
contribution  as  co-surety  of  Crane.  The  bill  does  not 
suggest,  that  there  is  any  collusion  between  the  heirs  and 
Wi^ddeli,  as  a  ground  to  entitle  the  plaintiff  to  call  on  a 
debtor  of  the  heirs.  And,  in  the  absence  of  this  sugges- 
tion, there  is  no  more  reason,  why  a  creditor  may  not  be 
allowed  to  call  on  a  debtor  of  the  personal  estate  and 
claim  to  be  substituted  to  the  rights  of  the  administrator, 
as  against  such  debtor,  than,  for  allowing  him  to  be  sub- 
stituted to  the  rights  of  the  heirs  as  against  one  who  is 
their  debtor.  There  is  no  principle  of  equity,  upon  which 
such  a  right  can  be  sustained  in  the  absence  of  collusion ; 
and  in  this  case  there  is  no  such  allegation,  and  the  heirs 
.  may  well  say,  they  do  not  feel  called  on  in  conscience 
to  force  the  defendant,  Waddell,  who  is  in  the  advance 
for  their  ancestor,  to  pay  by  way  of  contribution,  for  tbo 
purpose  of  handing  the  fund  over  to  the  plaintiff,  who  is 
also  a  creditor  of  their  ancestor* 

We  fully  concur  with  his  Honor,  that  the  plaintiff  had 
no  lien  upon  the  two  negroes  for  the  payment  of  their 
hire,  and  the  conversion  of  them  by  him,  alter  the  death 
of  Crane,  without  tbe  consent  or  subsequent  ratijQcation 
of  his  administrator,  was  wrongful  and  without  authority 
of  law.    He  is  liable  to  pay  damages  therefor  to  be  ap* 
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pU«d  ill  the  doe  oourae  of  adniinistration,  and  has  no  right 
to  Mt  it  off  against  the  debt  dae  to  him  for  their  hire. 

?£a  Curiam.  Bill  dismissed  with  costs. 


Judge  Nash  being  a  relation  of  one  of  the  parties  did 
not  take  part  in  the  decision  of  this  case. 


WILLIAM  S.  ARMSTRONQ  4-  AL.  tur.  MOSES  BAKBR. 

A  testator  deviaed  as  follows :  <*li  is  my  will  aad  desire,  that  mj  whole  estate, 
both  real  and  personal,  except,  ^c^  remain  together  as  joint  stook  of  mj 
beloTed  wife  and  children,  and  my  farm  continued  ander  the  management 
of  my  exeeator,  for  their  support  and  edoeatioa,  and  that  each  one,  if  a 
son,  receive  his  distribntive  share,  when  he  arrives  at  the  age  of  twenty- 
one  year%  and,  if  a  daughter,  when  she  arrives  at  the  same  age  or  manriesy 
always  reserving  my  house  lot,  as  a  residence  for  my  infant  children  and 
my  beloved jWife,  daring  her  nataral  life  or  widowhood."  Held^  that  the 
widow  was  entitled  to  an  equal  portion  of  the  estate  with  the  children. 

Caase  removed  from  the  Coart  of  Equity  of  Edgecombe 
County,  at  the  Spring  Term  1850. 

B.  F.  MaorCf  for  the  plaintiffs. 
BiggSf  for  the  defendant. 

PaABsoMy  J.  The  bill  is  filed  to  obtain  a  construction  of 
tke  will  of  David  Baker.  The  plaintiffs  insist  that  the 
plaintiff,  Catharine,  is  entitled  to  one  fifth  part  of  the 
whole  estate,  real  and  personal.  The  defendant  iaststs 
that  she  was  entitled  only  to  her  support  and  the  privl* 
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lege  of  living  with  her  children  in  the  mansion  boase  dar- 
ing her  life  or  widowhood.  The  testator  left  foar  smalt 
children  and  his  widow,  the  plaintiff,  Catharine«  who  in* 
termarried  with  the  plaintiff,  Armstrong,  some  two  years 
after  his  death.  The  will,  providing  for  the  payment  of 
his  debts,  is  in  the  following  words : 

"Second :  It  is  my  will  and  desire  that  my  whole  estate, 
both  real  and  personal,  except  such  as  may  be  necessary 
to  dispose  of  to  pay  my  just  debts,  to  remain  together  as 
joint  stock  of  my  beloved  wife  and  children,  and  my  farm 
continued  under  the  management  of  my  executor  for  their 
support  and  education :  and  that  each  one,  if  a  son,  re- 
ceive his  distributive  share  when  he  arrives  at  the  age 
of  twenty  one  years,  and,  if  a  daughter,  when  she  arrives 
at  the  same  age  or  marries  ;  always  reserving  my  house 
lot  as  a  residence  lor  my  infant  children  and  my  beloved 
wife,  during  her  natural  life  or  widowhood." 

Hcythen  appoints  his  father,  Moses  Baker,  his  executor 
and  guardian  of  his  children.  Ten  days  after  the  execu- 
tion of  his  will,  he  makes  a  codicil,  in  which  he  directs 
his  executor,  'Mn  conjunction  with  my  beloved  wife,  to  sell 
such  of  the  property  as  can  be  best  spared  and  with  the 
proceeds  buy  a  trusty  negro  fellow,  who  is  skilful  in  the 
management  of  a  farm  and  in  repairing  implements  of 
husbandry." 

One  of  the  most  difficult  duties  of  the  Court  is,  to  ascer- 
'"  tain  the  proper  construction  of  a  will*  They  are  usual- 
ly written  by  persons,  not  learned  in  the  law,  and  not  ac. 
customed  to  putting  their  thoughts  in  writing.  Most  tes- 
tators are  not  aware  of  the  rule  of  the  law,  that  the  will 
must  speak  for  itself  and  that  the  Courts  can  derive  no  aid 
fj^om  collateral  circumstances.  Hence,-  although  they 
may  have  a  clear  intention,  they  put  in  writing  an  ill  de- 
fined and  indefinite  intimation  of  it,  and  suppose,  that  tu^ 
all  their  friends  know  the  intention,  there  will  be  bo 
tlifficuity. 
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It  is  a  safe  presaroption  in  general,  that  every  testator 
intends  to  dispose  of  his  whole  estate,  and  not  to  die  in- 
testate as  to  any  part.  Partial  intestacy  is  in  most  eases 
the  result  of  accidental  omission,  {casus  omissus  ) 

So  it  is  a  safe  presumption  in  general,  as  every  man 
knows  that  his  wife  is  allowed  to  dissent  from  his  will, 
that  testators  intend  to  make  such  a  provision  for  their 
wives,  as  will  reasonably  satisfy  them  ;  lor,  otherwise,  by 
a  dissent,  the  whole  wilt  be  deranged  and  his  particular 
bequests  cannot  be  earned  into  effect.  This  presumption 
is  aided,  except  where  the  contrary  appears  on  the  face 
of  the  will,  by  the  consideration  that  testators  have  just 
as  much  affection  for  their  wives  as  for  their  children, 
and  feel  as  much  bound  to  provide  for  them. 

These  two  general  presumptions  are  in  fuvor  of  the 
oonstrnction  contended  for  by  the  plaintiffs,  and  will  turn 
the  scales  in  favor  of  the  wife  ;  if  they  are  equally  baU 
anced. 

The  will  admits  of  but  two  constructions ;  one,  that 
contended  for  by  the  plaintiffs ;  and  the  other,  that  the  tes 
tator  did  not  dispose  of  his  estate,  except  so  far  as  to  a 
particular  use  of  it  by  his  wife  and  children  during  her 
life  or  widowhood  ;  for  if  there  are  no  words  of  gift  to  the 
wife,  then  there  are  none  to  the  children.  And  they  are 
left  to  take  by  descent  and  under  the  statute  of  distribu* 
tions,  except  so  far  as  the  particulltr  manner  in  which  it 
is  to  be  used  for  a  limited  time  is  directed  by  the  will. — . 
We  are  to  take,  then,  one  of  two  constructions  as  the  in* 
tention  of  the  testator.  The  wife  is  to  share  equally  with 
the  children  in  the  whole  estate  real  as  well  as  personal ; 
or  the  testator  meant  to  leave  his  estate  undisposed  of, 
except  as  to  the  manner  in  which  it  was  to  be  used  for  a 
limited  time.  If  instead  of  the  words,  'Ho  remain  together 
as  joint  stock  of  my  beloved  wife  and  children  ;  and  each 
one  to  receive  his  distributive  sharCf  if  a  son,  when  he  ar» 
rives  at  the  age  of  twenty-one,"  &c.,  he  had  used  the 


5ft«  SUPREME   COURT 


Armstrong  v9.  Baker. 


words  *^io  be  (he  joint  property  of  my  beloved  wife  aad  chiU 
dren  ;  and  each  child  as  they  come  of  age  to  receive  his 
rateable  share,"  there  could  have  been  no  doubt.  Such  we 
think  was  his  meaning.  He  gave  bis  whole  estate  real 
and  personal  to  his  wife  and  children ;  and  expressed  his 
wish  that  it  should  be  kept  together  for  their  mutual  in« 
terest,  as  long  as»  in  the  course  of  things,  it  was  practical 
ble  to  do  so.  When  a  child  came  of  age,  he  was  to  have 
his  share,  ^'always  reserving"  from  the  divisioa,  thus  made 
necessary,  the  *^house  lot"  as  a  residence  for  his  childrent 
who  were  still  infants^  and  his  wife  who  was  still  his 
widow.  But  when  their  mutual  interest  no  longer  re* 
quired  that  the  property  should  be  kept  together  as  a 
joint  Mock,  which  would  be,  when  all  of  his  children  ar« 
rived  at  full  age  or  married,  or  when  bis  wife  died  or 
ceased  to  be  his  widow ;  then  his  intention  was,  that  there 
should  be  a  division  among  them  as  of  joint  property* — 
The  wonlst  ^'distributive  share,"  could  not  have  been  used 
in  reference  to  the  statute  of  distributions,  as  in  case  of  in- 
testacy, for  it  includes  real  as  well  as  personal  estate,  and 
the  testator,  for  that  reason,  thought  it  necessary  to  re- 
serve out  of  the  division,  which  was  to  be  made  as  the 
children  came  of  age,  his  house  lot* 

What  can  be  said  in  favor  of  the  other  construction  7 
Did  he  mean  to  leave  his  property  undisposed  of,  except 
so  far  as  he  directed  the  manner  in  which  it  was  to  ba 
used  for  a  limited  time  7  If  so,  it  is  contrary  to  what 
most  men  do,  who  make  a  will  at  all.  Did  he  m6an  to 
force  bis  wife  to  dissent,  by  leaving  nothing  but  a  bare 
support  and  the  privilege  of  living  in  the  house  and  lot 
with  her  children  7  This  is  to  suppose  him  to  be  unaf- 
fected by  influences,  which  operate  upon  most  men. — 
Whereas  from  the  general  tone  of  his  will  it  would  seem, 
that  his  wife  and  children  were  equally  dear  to  him,  and 
he  felt  under  an  obligation  to  provide  for  them  all.  He 
thought  she- was  fit  to  remain  in  the  house  and  tak^  care 
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of  their  children,  while  they  were  infants ;  and  he  shows 
confidence  in  herjadfi:ment  by  directing  in  the  codicil, 
that  she  is  to  be  consulted  as  to  what  property  should  be 
sold  to  buy  the  negro  man.  All  this  is  opposed  to  the 
idea,  that  he  intended  to  leave  her  destitute,  and  that 
when  one  child  came  of  age,  he  was  to  take  a  fourth  of 
all,  but  the  '^honse  lot  f*  and  another  a  fourth  ;  and  so 
when  the  last  of  the  four  took  a  fourth,  nothing  was  to  be 
left  to  her,  although  still  alive  and  his  widow,  but  the 
empty  walls  of  the  "house  lot.** 

There  is  not  the  slightest  intimation,  that  he  intended 
a  forfeiture  of  her  right  to  a  share  of  his  estate,  by  .a 
second  marriage.  The  only  allusion  to  her  ceasing  to  be 
his  widow,  is  confined  to  the  clause  reserving  the  '*hou80 
lot"  out  of  the  division,  as  the  children  may  severally 
come  of  age,  and  there  it  is  made  for  the  obvious  reason, 
that  when  she  died  or  married,  the  purpose  for  makiDg  the 
reservation  would  be  at  an  end. 

It  must  be  declared  to  be  the  opinion  of  the  Court,  that 
under  the  will  of  the  testator,  the  plaintifl^  Catharine,  is 
entitled  to  one  fifth  part  of  the  whole  estate,  both  real  and 
personal.  There  must  be  a  decree  for  an  account  ftiid 
for  a  division.    The  costs  to  be  paid  out  of  the  estate. 

Psa  CuBiAM.  Decree  accordingly. 
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When  there  ie  a  teoeat  for  life  of  elavee  and  a  remaindennanf  "end  tlw 
tenant  for  life  eells  the  alavee  to  a  third  persoDi  who  threatens  to  conTey 
them  oat  of  the  State,  the  remainderman  is  eotilled  to  his  writ  of  iigune- 
tion,  dec 

■ 

Cause  removed   from  the  Court  of  Equity   of  Pitt 
County,  at  the  Fall  Term  1849. 

BiggSy  for  the  plaintiff*  / 

B.  F,  Moore^  for  the  defendant. 

Nash,  J.    In  the  year  18S3,  William  Wilson,  by  deed, 
A  conveyed  to  John  Wilson,  his  son*  four  negroes,  in  trust 

for  himself,  during  his  life,  and  at  his  death  to  bis  daughter, 
Jemima,  during  her  life,  **and  after  her  death,  if  she  should 
have  any  issue,  the  said  negroes  to  go  to  her  issue  forever ; 
and  in  case  of  the  death  of  the  said  Jemima  without  issue, 
then  the  said  slaves  and  all  their  increase  to  go  and  be* 
long  to  my  son,  Lewis  Wilson,  forever."  William  Wil- 
son is  dead.  Lewis  Wilson  is  also  dead,  and  the  plaintiff. 
Brown,  is  his  administrator.  After  the  death  of  the  donor, 
Jemima,  the  donee,  for  life,  took  possession  of  the  slaves. 
In  1845,  she  conveyed  the  whole  of  them  to  John  Hardie^ 
oneof  the  defendants.  And,  subsequently,  she  sold  one 
of  them,  named  Margaret,  to  a  man  by  the  name  of  Cox  ; 
and  another  of  them,  by  the  name  of  Lucy,  to  William 
Wilson.  John  Wilson,  the  trustee,  is  dead  ;  and  James 
Wilson  is  his  administrator,  and  is  one  of  the  defendants. 
After  the  slaves  were  conveyed  to  John  Hardie,  he  con* 
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yeyed  them  to  the  defendant,  Blow,  for  the  purpose  of 
paying  his  debts.  The  bill  charges  the  sale  of  the  ne- 
groesy  Margaret  and  Lucy,  to  persons  unknown,  who 
have  sent  or  carried  them  out  of  the  State,  to  parts  Qn-> 
known  ;  that  Hardie  has  repeatedly  threatened  to  carry 
the  negroes  out  of  the  State ;  and  that  he,  and  the  defen- 
dant, Jemima,  are  entirely  insolvent.  It  prays  an  injunc* 
tion  to  restrain  the  defendants  from  selling,  or  conveying, 
the  slaves  out  of  the  State,  and  that  they  may  give  securi- 
ty for  their  forthcoming,  to  answer  such  decree  as  may 
be  made  by  the  Court,  and  for  an  account.  The  answer 
of  Jemima  Wilson,  admitting  the  bequest,  as  set  forth, 
claims  the  negroes  thereby  conveyed  in  absolute  proper- 
ty ;  admits  the  sale  of  the  slaves  Margaret  and  Lucy,  the 
former  to  John  Cox,  to  defray  the  expenses  of  a  suit 
brought  against  her  by  Lewis  Wilson,  and  the  latter  to 
William  Wilson,  to  defray  the  expenses  of  the  others,  both 
of  which  have  been  carried  out  of  the  State  by  the  pur* 
chasers ;  denies  all  threats  or  intention  to  carry  the  slaves 
from  the  State ;  admits  her  conveyance  to  Hardie,  but 
fitates  it  was  done  to  protect  the  slaves,  and  that  Hardie 
has  conveyed  them  to  her ;  and  that  they  are  now  all  in 
her  possession  except  those  sold  ;  has  understood  and  be- 
lieves the  fact  to  be,  that  Hardie  did  convey  the  negroes 
to  the  defendant  Blow,  but  upon  what  trust  or  for  what 
purpose,  she  does  not  know ;  she  denies  that  the  plaintiff 
is  entitled  to  an  account,  &c. 

The  answer  of  James  Wilson,  the  administrator  of  the 
trustee,  John  Wilson,  denies  all  knowledge  of  any  threats 
to  remove  the  slaves;  admits  the  conveyance  of  the  slaves 
by  William  Wilson,  as  set  forth  ;  and  of  the  conveyance 
of  them  by  the  tenant  for  life  to  John  Hardie ;  avers  it 
was  to  protect  tbem»  that  John  Hardie  conveyed  them  to 
the  defendant  Blow,  and  that  they  re*conveyed  to  the 
defendant,  Jemima  Wilson. 
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Neither  Blow  nor  Hardie,  filet  any  answer ;  and  the 
bill  as  to  them  is  neither  dismissedr  nor  is  any  deeree^  or 
order  of  any  kind,  taken  against  theni.  The  oanse  was 
set  for  bearing  and  transferred  to  this  Court 

One  questiont  raised  by  the  answer  of  Jemima  Wilsoil, 
f  s  as  to  the  nature  and  extent  of  her  estate  in  the  negroes 
conveyed  to  the  trustee*  John  Wilson.    She  eiaims,  under 
the  deed  of  trust,  an  absolute  title.    By  that  deed  she  in 
entitled  but  to  a  life  estate ;  and  the  remainder  vested  in 
Lewis  Wilson,  upon  her  dying  withont  issue.    She  is  now 
sixty  years  of  age,  as  stated  in  the  bill,  and  not  denied  in 
her  answer ;  and  in  all  human  probaUlity  will  die  with* 
out  issue.    Be  that  as  it  may,  the  contingency  is  so  re- 
mote that  we  are  at  liberty  to  treat  the  case  at  present,  as 
if  the  limitation  over  was  to  take  place  to  Lewis  Wilaon, 
upon  her  death*    The  right  of  a  remainderman  in  per* 
sonal  property  to  the  aid  of  a  Court  of  Equity,  in  securing 
the  property  from  destruction,  is  not  questioned.    In  re- 
gard to  legal  rights,  when  there  is  a  present  right  of  en* 
Joyment,  the  legal  remedies  will,  in  general,  be  found  to 
be  sufficient.    But  where  the  right  of  enjoyment  is  fatore 
and  contingent,  the  party  so  entitled  is  often  without  any 
adequate  remedy  at  law  by  which  to  secure  his  interest. 
In  all  cases  of  this  kind,  a  Court  of  Equity  will  interpose 
and  grant  relief  upon  a  bill  quia  timet.     Tbts  right, 
however,  must  not  be  capriciously  or  oppressively  need. 
The  plaintiff  must  lay  a  ground  in  his  bill  to  justify  the 
application  ;  he  must  show  the  Court  that  he  has  a  real 
need  of  its  interference.    Threats  by  the  tenant  for  life  to 
sell  or  remove  the  property  beyond  the  jurisdielionof  the 
Court,  is  coniNdered  a  sufficient  ground  to  come  into  this 
Court ;  and  even  when  the  Court  is  satisfied  that  the 
threats  were  mere  idle  bravadoes,  still,  when  made, they 
fornish  a  ground  to  the  remainderman  to  claim  that  hia 
fears  shall  be  quieted,  and  that  the  person  in  possession 
should  give  some  security  against  the  removal  of  the  pro- 
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perty.  Wilcox  v,  Wilcox,  1  Ire.  Eq.  42.  Where  the  ten- 
am  for  life  IS  in  good  circumstances,  the  Court  will  satis- 
fy itself  by  an  injunction  ;  for  a  violation  of  the  order  or 
decree  will  be  a  contempt  of  Court  subjecting  the  perpe* 
trator  to  an  attachment  of  his  person.  The  ground  of  the 
application  here,  is,  that  the  tenant  for  life  transferred  the 
whole  of  the  slaves  to  the  defendant,  Hardle,  and  that 
both  of  tbcm  are  insolvent,  and  that  Hardie  has  threatened 
to  send  them  out  of  the  State ;  and,  upon  the  further  ground, 
Ibat  the  tenant  for  life,  under  a  claim  of  an  absolute  right 
to  the  slaves,  has  sold  two  of  them,  who  have  been  re« 
moved  beyond  the  jurisdiction  of  the  Court.  Hardie  has 
not  answered,  and  the  defendant  has  not  denied  the  alle- 
gation of  his  threats,  which  in  fact  she  could  not  do ;  but 
•deaies  w-hatis  not  alleged  in  the  bill,  that  she  had  made 
any  threats.  The  answer  of  James  Wilson  states,  that 
both  Hardie  and  Blow  had  re-conveyed  the  slaves  to  the 
defendant  Jemima  Wilson.  When  this  was  done*  whether 
before  or  since  the  filing  of  the  bill,  we  are  not  informed. 
It  is  not  denied,  but  is  admitted,  that  Hardie  did  not  con- 
vey the  negroes  to  Blow,  the  defendant,  in  trust  to  secure 
his  own  creditors.  Upon  the  whole  matter,  as  set  forth 
in  the  bill  and  answers,  we  are  of  opinion  that  the  plaiii« 
tifTs  right  to  the  interference  of  this  Court  to  secure  tp 
those  in  remainder  their  interest  in  the  slaves,  after  the 
death  of  Mrs.  Jemima  Wilson,  is  clearly  established,  an^ 
that  the  injunction  must  stand.  As  to  the  negroes,  Mar* 
^ret  and  Lucy,  sold  by  the  tenant  ior  life,  the  purchasers' 
aire  neither  of  them  parties  to  the  suit  and  Jeoiima  Wil- 
son and  Hardie  are  entirely' insolvent. 
The  defendants  must  pay  the  costs. 

Pbr  Cubiam.  Decree  accordingly. 

84 
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ALEXANDER  TATE  f  AL.  vs.  THOMAS  DALTON  <^  AL. 

Where  an  adDiinistrator  bid  off  a  slave  of  bis  lotestate  at  his  own  ealo^  awl 
the  next  of  kin  were  preeent  and  did  not  object,  some  of  them  bidding 
■gainst  hiw,  and  he  afterwarda  settled  his  aocounU  with  the  next  of  kiny 
«harging  himself  with  the  price  of  this  negro,  Held,  that  the  sale  was 
sanctioued  by  them  and  the  administrator  was  bound  onlj  for  the  price  at 
which  he  biJ  off  the  sIbto. 

The  cases  of  Petty  t.  Harman,  1  Dev*  Eq.  191,  and  ViUine9  ▼.  Norjktt,  2 
Dot.  Eq.  169,  cited  and  approTed, 

Cause  removed  from  the  Court  of  Equity  of  Rockingham 
County,  at  the  Fal>  Term  1840. 

RuPFTN,  C.  J-  Thomas  Joyce  died  intestate,  in  Rocking- 
ham County,  in  1822,  leaving  a  vridow  and  eight  children 
surviving  him,  who  were  all  of  full  age,  and  also  the  in- 
fant children  of  a  son  Joseph,  who  had  removed  and  died 
in  one  of  the  Western  States.  The  estate  was  small,  and 
consisted  of  a  negro  man,  named  Dick,  and  other  chattel^s 
.  to  th6  value  of  about  $100.  Administratfon  was  granted 
to  the  defendant  Dalton,  who  married  a  daughter  of  the 
'ij)testate  ;  and  he  made  a  sale,  at  which  he  purchased  the 
slave  Dick,  at  the  price  of  0206.  Alexander  Joyce  and 
jHeveral  others  of  the  children  were  present  at  the  sale, 
luid  were  competitors  of  the  defendant  in  bidding  for  the 
negto ;  but  the  defendant,  owning  the  negro's  wifp^  was 
Kvilling  to  give  more  than  either  of  the  others  would  and 
Imcame  the  purchaser.  The  intestate  had  also  a  clains 
lo  another  negro,  which  was  held  adversely  by  anottier 
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person  ;  and  the  administrator. was  under  the  necessity  oC 
bringing  suit  for  him.    It  was  contested  and  pended  until 
ISdOt  when  a  recovery  was  effected  of  the  negro  and  also 
of  the  sum  of  ^800  for  his  hires ;  and  the  defendant  then 
sold  the  negro  for  S334  25,    In  May  1831,  the  defendant 
made  up  his  account  current^  in  which  he  charged  him* 
self  with  the  price  of  Dicic  and  also  with  the  other  parts 
of  the  estate  above  mentioned,  amounting  to  tbe  sum  of 
01454  62.  and  took  credit  for  disbursements  in  prosecu- 
ting the  suits  and  other  charges  and  debts  paid  ior  the 
sum  of  9574  32i— leaving  a  balance  of  8380  29i  in  his 
bands  subject  to  distribution ;  and  he  then  returned  the 
account  to  the  County  Court  and  it  was  audited  by  a 
committee  and  approved.    In  the  years  1831  and  1832» 
the  defendant  settled  at  different  times  with  the  children, 
except  Alexander  and  the  issue  of  Joseph*    Those  settle* 
ments  were  made  upon  the  basis  of  the  said  account  cur*, 
rent*  excluding  Alexander,  and  estimating  each  share  at 
•07  71 ;  and  the  defendant  paid  to  each  of  the  said  chil» 
dren  that  sum  and  took  receipts  therefor  as  their  respec- 
tive shares  of  the  estate.    On  the  1st  of  November  1832 
Alexander  Joyce,  (whose  name  had  been  changed  to  Tate,) 
instituted  an  action  on  the  defendant's  administration 
bond  to  recover  a  distributive  share,  and  it  was  defended 
upon  the  ground,  that  his  father  had  been  compelled  to 
pay  large  sums  as  his  surety,  whereby  he  had  been  much 
more  than  fully  advanced,  and  so  was  not  entitled  to  any 
more  of  the  estate,  but  the  whole  belonged  to  the  other 
members  of  the  family ;  and  in  November  1834,  the  plain* 
tiff  suffered  a  non-suit  therein. 

The  present  bill  was  filed  in  November  1st,  1847,  by 
Alexander  Tate  and  four  others  of  the  intestate's  childMn 
against  the  administrator  and  the  other  chidren,  and  also 
the  children  of  the  deceased  son  Joseph ;  and,  without 
taking  any  notice  of  the  account  current  or  of  tbe  pay. 
ments  to  tbe  several  children,  it  prays  an  account  of  the 
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d^rendant's  administration  in  the  usual  form,  and  tilmt  the 
balance  of  the  estate  may  be  ascertained  and  the  sharesr 
6f  each  of  the  plaintiffs  paid.  It  insists  particularly,  chat 
tbe  defendant's  purchase  of  the  slave,  Dick,  at  his  own 
Met  was  invalid,  and  that  he  should  aocoont  for  his  hires 
itnd  value ;  and  it  states,  as  a  reason  for  the  delay  in 
bringing  this  suit,  that  some  of  the  plaintiffs  lived  all  a 
gteat  distance  in  other  States,  and  that  the  others,  who 
resided  here,  were  too  poor  to  incur  the  expense. 
'  The  answer  of  the  administrator  states,  that  the  price  he 
gave*  for  Dick  was  his  value  at  the  time,  and  that  hi«  pur* 
(^Mtse  wasmade  in  the  prcsenceand  with  theconcurreneeof 
most  of  the  plaintiffs,  and  with  the  belief  among  them  aW, 
that  he  had  a  right,  like  other  persons,  to  bid  and  porobaee; 
and  also  that  all  the  children  knew  at  the  time  they  set- 
tled, that  the  defendant  was  charged  in  the  aocounC  with 
the  price  of  Dick,  and  neither  of  Ibero  objected  or  inteiHi« 
ed  to  question  his  title.  The  answer  states,  that  the  de* 
fendant  has  paid  to  the  several  parties  (except  Alexander) 
tdl  the  estate,  saving  only  the  share  of  his  own  wife  and 
tlmt  betonging  to  his  co-defendants,  the  children  of  Joseph 
Jtoyce,  who  reside  in  distant  parts  ;  and  that  for  them  he 
holds  it  ready,  whenever  they  may  apply.  The  defendant 
farther  insists  upon  the  settlements  made  with  the  re- 
gpectivepartres  and  their  receipts  as  above  mentioned, 
fbr  their  several  shares,  and  the  lapse  of  lime  as  a  bar  to 
an  account  in  this  suit. 

Jredellf  for  tbe  plaintiffs. 
Morehead,  for  tbe  defendants. 

RirFFiN,  C.  J.  The  settlements  made  by  all  the  plaia« 
tiffiif  except  Alexander,  and  their  acquittances  to  the  ad- 
nkkiistrator  undoubtedly  bar  them,  especialty  after  dudh 
a  lapse  of  time  and  under  the  other  circumetatices  6f  the 
case.    The  bill  takes  no  notice  of  those  settlements  or  of 
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the  account  returned  by  the  administrator,  and,  prima 
facie,  those  plaintiifsi  coaid  not  call  for  another  account, 
tffnce  they  in  no  way  impeach  that  formerly  made  be- 
tween them  and  the  administrator      Bat,  if  the  charges^ 
in  respeet  of  the  negro  purchased  by  the  administratoi* 
could  be  regarded  as  impeaching  those  settlements  in  that 
respectt  and  as  laying  a  foundation  for  a  decree  to  open' 
the  account,  they  would  not  furnish  a  sufficient  ground 
for  that  purpose.    It  is  true,  that  an  administrator's  pur«. 
chase  fit  his  own  sale  is  liable  to  the  objection  of  the  next 
of  kin,  at  their  mere  election.    But  they  must  come  in 
reasonable  time  for  that  purpose,  and  must  have  done^ 
liothing  to  confirm  the  purchase,  as  by  settling  with  tbo^ 
administrator,  with  the  purchase  money  forming  an  it«m: 
of  the  account,  or  otherwise  inducing  the  administrator  to* 
consider  the  thing  purchased  as  his  own.     In  this  ease, 
indeed,  he  had  much  right  to  think  that  from  the  begin*! 
liing,  as  his  purchase  was  made  openly  and  in  the  pre«-> 
sence  of  most  of  the  next  of  kin,  who  sanctioned  bis  bid»* 
ding  by  bidding  against  him  or  by  their  silenee,    Andt  iin« 
questionably,  his  subsequent  accounting  with  them  for 
the  price,  without  any  unfairness  in  the  settlement,  and 
with  a  knowledge  on  the  part  ol  the  next  of  kin  of  ail  the' 
facts,  must  be  a  ratification  by  them  of  what  may  bavd 
been  before  imperfect.    Petty  v.  Harman,  1  Dev.  Bq* 
101.     Villines  v.  Norfieet,  fi  Dev.  167.    Then,  as  to  the 
plaintiff,  Alexander,  the  defence  is  equally  good.    It  is 
true,  that  he  made  no  settlement.    But  he  was  fully 
aware  from  the  beginning,  that  the  administrator  and  the 
other  children,  including  his  co-plaintifis,  denied  his  right 
to  any  share  in  the  estate,  upon  the  ground  that  he  had 
been  advanced  by  his  father.    For  ten  years  he  submit- 
ted  to  that  exolusiouy  and  the  administrator  proceeded  to 
settle  the  estate  and  make  distribution  upon  that  basis* 
It  does  not  appear  that  he,  Alexander,  made  the  least  ob* 
jcction  or  set  up  any  claim  until  all  that  had  been  done. 
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Then,  in  November  1832,  he  first  made  known  his  pre- 
tensions, so  far  as  we  see,  and  brought  a  suit  on  the  ad- 
ministration bond  to  enforce  them.    But  he  did  not  pro- 
•ecute  that  suit  fo  judgment.    On  the  contrary, after  let- 
ting it  hang  up  for  two  years,  he  gave  np  that  suit,  and, 
apparently,  also  gave  up  bis  claim ;  for  nothing  more  is 
heard  of  it  until  this  bill  was  filed  in  the  latter  part  of 
1847 — which  is  fifteen  years  from  the  time  of  his  former 
wit  and  nearly  twenty  six  years  after  administration 
granted,  he  and  the  administrator  living  in  the  same 
Boighborhood  all  the  time.    The  Court  holds  such  laches 
a  bar  to  his  right  to  an  account  now;  and  the  cases  just 
•ited^  besides  many  others,  are  plain  authorities  to  that  pur* 
pose.    It  may  be  remarked*  that  the  case  is  not  at  all  af« 
fected  by  the  circumstance,  that  the  share  of  one  of  the 
next  of  kin,  is  still  held  by  the  administrator ;  for  that  is 
between  the  administrator  and  that  portion  of  the  next 
of  kin,  and  does  not  keep  the  trust  open  as  to  the  plaintiffs; 
as  they  are  excluded,  the  one,  because  he  was  not  entitled 
to  anything  when  the  father  died,  and  the  others,  because 
each  of  them  settled  and  received  his  or  her  share*    The 
administrator  may  be  bound  to  account  for  what  he  has 
to  those  of  the  next  of  kin  who  are  entitled  to  that  share 
and  are  also  defendants,  or  to  the  University  as  represent- 
ing them ;  but  he  is  not  liable  to  account  for  it  to  the 
^aimiffs  or  either  of  them. 

Per  Curiam.  Bill  dismissed  with  costs. 
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An  ex  parte  jadgment  against  a  person,  not  a  citiien  or  Inhabitant  of  t&» 
CoQDtry,  has  no  extra  territorial  obligation,  and  ooght  not  to  be  respected 
hy  the  Conrts  of  other  Countries^  forther  than  It  naj  be  made  to  ap- 
pear to  be  right. 

The  oases  of  Irby  t.  WUeon,  1  Dot.  and  Bat  Eq.  568,  and  Bu9eU  t.  Boxmati^ 
9  Ire.  Eq.  154,eited  andapprofed. 

Caase  removed  from  the  Court  of  Equity  of  Onslow 
County,  at  tbe  Spring  Term  1 650. 

On  the  10th  of  April  1837,  the  plaintiff  gave  to  the  de- 
fendant, Franek,  his  promissory  note  for  95000,  payable 
January  1st,  1830,  in  part  of  a  debt  he  then  owed  him  ; 
and  on  the  13th  of  February  1838,  Franek  endorsed  it  to 
the  defendant,  John  Tones.  Battle  and  Franek  then  re« 
sided  in  Henry  County,  Alabama,  where  the  transaotions 
occurred,  and  Jones  in  Onslow  County,  in  this  State.  In 
June  1839,  and  January  1840,  Battle  made  payments  en 
the  note,  which  together  amounted  to  83460 ;  and  on  the 
S3rd  of  December  1840,  Jones  sued  out  an  original  attaoh* 
ment  in  Onslow  County  for  the  balance  due  on  the  note, 
and  summoned  the  defondanty  John  A.  Averitt,  as  garni- 
shee, who  was  the  general  agent  of  the  plaintiff  in  this 
State;  and  in  his  garnishment  confessed  that  he  had  in  his 
hands  cash  and  effects  of  Battle  to  the  value  of  •  1 1 58  67  ; 
and  such  proceedings  were  had  therein,  that  in  August 
1841.  judgment  was  recovered  against  Battle  for  01732  8tt 
for  principal  money,  and  9165  47  damages  for  inteFest^and 
also  judgment  against  the  garnishee  for  tfao  sum  conCss* 
sed  by  him,  which  he,  Averitt,  paid. 
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Previous  to  the  year  1837,Franck  was  indebted  to  John 
Jones  in  two  bonds,  which  together  amounted  to  aboat 
•2800,  which  the  latter  deposited  for  collection  with 
George  Jones,  also  of  Henry  County  aforesaid,  and  took 
his  receipt  therefor  ;  and  he,  George  Jones,  received  from 
Franck,  in  part  payment  thereof,  the  bonds  of  other  per* 
sons  residing  in  that  part  of  the  Country  to  the  amount 
of  about  8200,  and  then  George  Jones  died.  In  February 
I8d8,  John  Jones  went  to  Alabama^  lor  the  purpose  of 
f;«tt>ng  Ibe  business  settled  with  Fr^nek  nod  tbe  adnain- 
istfator  of  George  Jones;  and  then  Franck,  wishing  to 
raise  money  and  also  to  have  again  the  use  of  the  faomds 
he  had  transferred  to  George  Joues^  as  aforesaid,  pro* 
posed  to  John  Jones  to  transfer  to  him  the  above  men* 
tioaed  note  at  Battle  for  95000,  and  take  in  part  for  the 
same  the  receipt  given  for  his  bonds  by  George  Jones,  «nd 
tbe  residue  in  money ;  and  it  was  so  agreed,  aAer  con- 
nulling  tlM  administrator  of  George  Jones,  who  said  Jie 
wottld  return  lo  Franck  tbe  bonds  tbe  lAtber  had  passed 
in  payments  and  -surrender  his,  Franek's,  bonds,  on  wblc)i 
«  balance  wan  still  due.  Thereupon  Frnnok  endorsed  tp 
John  Jones,  Bcuil«*s  aaid  ante,  and  J^^n  Jonas  asflfigned 
tjo  Fratiek  ibe  said  receipt,  which  George  Joaea  hadgivefi 
him,  and  Teturned  to  North  CaroUna. 

In  Jtme  j640,  an  original  attach  meat  was  sued  nut  in 
Henry  CeMialy  a)l#resaid«  in  tbe  naiWiof  Franck;  against 
tbe  ^entttte  •f  John  Jones  for  (H937,  an  ^ne  to  Franck  iroffi 
JoDes  an  igaamfntor  and  ansagnor  of  the  »said  receipt ; 
whieb  was  aerved-^the  time  nata|4»earing^o  tbe  bandn 
of  Battle  an  gamiaheet  wbn.at  AutuoM)  -term  1841^.|nad6 
bin  garniBbmnntp  **tbat  be  'was  indebted, to  tbe  4e/9ndant 
Jvba  Jones  in  tbe  suns  of  tU)M  10  as  a  ^t^blwM  qd  fi 
HkM  far  ftSDOe,  payable  to  tbe  pLaintii;  FraAok.  »qd  tff 
bisD  tffanaferred  te  jaid  Jomb^  nn  wbiab  said  J^M^a  b^ 
n«Ml  naid  gannishne  by  attaahnveni  ai  NQVth  Cf^t^Vmtu*' 
At  the  same  term  a  snif  of  enquiry  wnenxecoted^Bdlbn 
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damages  ass^sed  at  $2366,  and  jadgment  given  therefoTt 
and  also  judgment  against  the  garnishee  condemning  the 
said  sum  ef  91082  10  to  the  use  of  the  plaintiff. 

In  April  1848,  this  bill  was  filed  in  Onslow  againsi 
iohn  Johes,  Franck,  and  Averitt,  and  it  states  that  the 
plaintiff,  Battle,  had  no  due  notice  of  the  suit  by  attach^ 
ment  of  Jones  against  him,  and  that  he  paid  to  Franek  the 
:ium  of  $1082  10,  so  condemned  in  his  hands  as  gamisheei 
on  account  of  his  said  debt  to  John  Jones,  and  in  part  of 
Franck's  recovery  against  said  Jones ;  and  that  Jones  and 
Averitt  had  notice  of  such  payment,  and  that,  notwith- 
standing, Jones  procured  Averitt  to  pay  to  Jones  the  said 
sum,  being  part  of  the  sum  of  81 156  67  so  condemned  in 
the  bands  of  Averitt  to  the  use  of  Jones.  The  bill  further 
states,  that  in  fact,  the  note  for  $5000,  assigned  by  Franck 
to  Jones,  did  not  belong  entirely  to  Jones,  but  that  he  took 
it  upon  trust  in  part  for  Franck,  and  to  a  greater  amount 
than  the  said  sum  of  C1082  10;  and  it  insists  that  it 
is  unjust  that  the  plaintiff  should  thus  be  compelled 
to  pay  the  debt  twioe^  to  the  extent  of  81092  10,  and 
prays  that  the  then  defendants,  or  some,  or  one  of  them* 
may  be  decreed  to  pay  the  plaintiff  the  said  sum  with 
interest  thereon  from  the  time  he  paid  the  same  ia 
Franck. 

The  answer  of  Franck  disclaims  and  that  of  Jones  de« 
nies,  that  he,  Franck,  had  any  interest  in  the  note  for. 
|!5000  after  the  assignment  to  Jones,  or  now  has  any  in 
the  judgment  thereon.  Franck  also  denies,  that  the  plain* 
tiff  paid  him  the  sum  confessed  in  his  garnishment,  viz  ^ 
$1082  10,  or  any  part  of  it ;  and  he  says,  that  the  attach^ 
ment  was  taken  out  for  the  benefit  of  the  p]aiQtiff»  and 
prosecuted  by  him,  in  order,  if  possible,  to  stop  that  sum 
in  his  own  hands  towards  indemnifying  him,  BattlOi^ 
against  his  liabilities  as  the  surety  of  Franck  ;  and  that, 
he,  Franck,  is  not  entitled  to,  or  liable  for,  anything  in  the. 
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firemiseSt  as  he  became  iasolvent  in  1840,  and  was  duly 
discharged  as  a  bankrupt  on  the  2nd  of  May  1843. 

The  answer  of  A  veritt  denies  any  collusion  with  Jones* 
and  states  that  he  gave  the  plaintiff  advice  of  the  attach* 
ment  soon  after  it  was  served  in  his  handstand  received 
instructions  from  the  plaintiff  to  employ  counsel  to  defend 
iti  upon  the  ground  of  the  attachment  of  the  debt  in  Ala- 
bama ;  so  as,  if  possible,  not  to  allow  judgment  to  be 
taken  against  him  here,  while  he  might  be  liable  as  gar- 
nishee there;  and  that,  uccordingl}',  this  defendant 
spoke  to  counsel,  who  advised  him  that  no  plea  could 
be  put  in,  unless  the  then  defendant.  Battle,  would  re- 
plevy by  giving  bail — which  he  did  not  do.  This  de- 
fendant annexes  to  his  answer  a  letter  from  Battle  to 
himself  under  date,  April  5th,  1841,  containing  those  ii^- 
structions. 

The  answer  of  Jones  states,  that  the  whole  sum  recov- 
ered iu  his  attachment  against  the  plaintiff  was  justly 
due  and  belonged  exclusively  to  himself,  and  was  recov- 
ered without  any  collusion  with  Averitt.  This  defendant 
further  states,  that  he  had  no  information  Irom  Battle, 
or  suspicion,  that  the  attachment  had  been  taken  out 
against  him  in  Alabama,  until  the  judgment  had  been 
rendered  therein  ;  and  he  denies  positively  that  he  owed 
Franck  or  was  liable  to  him  for  anything  upon  the  de- 
mand for  which  the  attachment  \\  as  brought,  or  any  other  • 
He  states,  that,  in  fact,  very  soon  alter  he  transferred  to 
Franck  the  said  receipt  of  George  Jones,  the  administra- 
tor of  said  George  settled  with  and  fully  satisfied  him, 
Franck,  therefor,  by  returning  to  him  the  bonds  Franck 
had  before  transferred  to  George  Jones,  and  by  cancelling 
or  surrendering  to  Franck  his  bond,  so  as  to  extinguish 
the  balance  due  thereon ;  and  the  said  administrator  was 
a  young  man,  inexperienced  in  business,  and  a  nephew 
and  under  the  influence  of  Franck,  and  omitted  to  take 
up  the  said  receipt  when  he  made  such  transfer  and  sur- 
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reiider*  He  fortfaer  statea*  that,  if  saohhad  not  been  the 
case,  Pranek  woald  not  have  had  any  claim  against  this 
defendant  on  the  receipt  and  his  endorsement  or  guaranty 
iftereof ;  because  the  estate  of  George  Jones  was  ample 
to  make  good  the  said  demand  to  Franck  and  was  im« 
mediately  in  his  vicinity ;  and,  moreover,  becaose,  at  the 
time  of  the  transfer,  he,  Franck,  was  himself  indebted  to 
the  estate  of  George  Jones  in  a  larger  amoant  and  continued 
so  indebted  up  to  the  time  of  his  bankruptcy  aforesaid* — 
He  further  states,  that  he  isjinformed  and  believes,  that 
Battle  became  involved  as  the  surety  of  Franck  for  large 
sums,  which  he  was  compelled  to  pay ;  and  that  upon  as* 
certaining  the  insolvency  of  Franck,  prior  to  suing  out 
the  attachment  in  Alabama,  he.  Battle,  and  Franck  de« 
vised  the  plan  of  bringing  that  attachment  in  the  name 
of  Franck,  but  really  for  the  benefit  of  Battle,  with  the 
view  of  effecting  a  recovery  of  a  sum  from  this  defendantt 
without  notice  to  him  of  the  suit,  of  which  no  part  was 
due,  as  was  well  known  to  both  of  them ;  and  he  denies 
his  belief  that  the  plaintiff  ever  paid  to  Franck  or  any 
other  person  any  part  of  the  sum  condemned  in  his  hands 
in  that  suit. 

A  transcript  of  the  proceedings  in  the  matter  of  Franck's 
bankruptcy  is  filed ;  and  the  judgment  against  Jonea 
does  not  appear  in  the  inventory  of  his  effects ;  while 
in  the  schedule  of  his  creditors  appears  the  estate  of 
George  Jones,  deceased,  for  the  sum  of  91 500  on  judg- 
ments. 

The  other  material  evidence  is  that  of  the  administra- 
tor of  Greorge  Jones,  and  of  the  attorney,  who  instituted 
and  conducted  the  suit  in  Alabama.  They  support  the. 
answer  of  the  defendant  Jones;  the  former  stating,  that 
in  1888  he  satisfied  to  Franck  the  demand  on  his  intes- 
tate's said  receipt,  and  in  the  manner  set  forth  in  the  an* 
swer ;  and  also,  that,  if  any  thing  had  remained  due 
thereoUf  the  estate  was  sufficient  to  discharge  the  whole . 
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tii0reo(  and  that  in  factlVanck  owed  tbe  intestate  fIfiOCt 
and  never  paid  any  part  thereof  and  also  owed  the  wit* 
neea  aboat  1^1600  otherwise.  The  attorney  lilcewise  de« 
poseSt  that  he  brought  the  suit  at  the  instance  of  Battle, 
the  garnishee,  and  prosecuted  it  under  bis  direetiob  and 
for  his  benefit,  for  the  reasons  stated  in  the  answer;  and 
that  it  was  understood  between  tbe  witness,  Franok,  and 
Battle,  that  Battle  was  not  to  pay  any  part  of  the  eon^ 
deoination  money,  but  was  to  have  the  judgment  as  par^ 
tiaJ  indemnity  for  what  he  was  bound  to  pay  as  surety  for 
Franck. 

'  No  counsel  for  the  plaintiff. 
•  J.  H-  Bryan^  for  the  defendants, 

RuFFiN,  C.  J.  Perhaps  no  case  could  present  In  a 
strougeif  light,  than  the  present  case  does,  the  propriety 
of  the  rule  laid  down  in  Irby  v.  WUson^  1  Dot.  &  Bat. 
£q.  568,  that  an  ex  par4e  judgment  against  a  person,<aot 
a  citizen  or  inhal>itant  of  the  Country,  has  no  extra  terri<« 
Idrial  obligation,  and  ought  not  to  be  respected  by  tbe 
Courts  of  other  Countries,  further  than  it  maybe  made 
to.  appear  to  be  right.  But  resort  need  not  be  had  to 
that  legal  principloi  in  opposition  to  the  claim  set  up  in 
the  present  bill ;  sinoe^.  however  regular  the  proeeedings 
were  and  however  conclusive  tbe  judgment  might  be  '» 
aCoart  of  law,  tbe  plaintiff,  in  this  judgment  in  Alabame, 
or  the  garnishee,  most  clearly  cannot  claim  benefit  fronl^ 
it  in  a  Court  of  equityi  when  it  so  plainly  appears  to  be 
against  conscience,  for  a  demand  wholly  unfounded^  and 
obtained,  by  surprise,  that  is,  without  defence  or  oppor«^ 
tooity  of  defeneci  as  far  as  is  seen.  In  this  point  of  view, 
the  circamslance,  that  the  judgment  was  rendered  in  a 
sister  State,  becomes  immaterial ;  for,  if  it  had  been  a 
jodgmeiit  of  a  Court  itt  this  State,  obtained  under*  each 
cireumstances  against  an  inhabitant  of  Alabama,  our 
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Okitliif  eqoityi  upon^its  ^qwo  .  fn*iDoiplt8«  ^fvnnddsiDdoob^ 
•dlynsatreiii  the. plaintiff ffomi unking ilny'tiieiif  il^  vol 
moch  more,  refase  to  aid  binii  in/anynianQfepto  dnibrcb 
it.  Bissell  v.  Bozman,  2  Ire.  Eq.  1 54.  Cranstown  v.  Join  • 
^/Qii^  a  Yo8.  IX)^  5  Yes.  277.  The  jadgmeot  in  tlUsrStitte 
in  favor  of  Jones  against  Battle  is  not  impeached  at  all. 
It  is  said,  indeed,  in  the  bill,  that  the  plaintiff  had  no  no« 
ticeof  the  pendency  of  the  suit,  and  also  that  a  part  of 
the  debt  recovered  is  in  trust  for  the  plaintiff's  debtor. 
Battle.  And  both  of  those  statements  are  positively  de- 
nied ;  and  the  former  proved  to  be  false,  and  the  latter 
not  supported  by  any  evidence.  It  therefore  clearly  ap- 
pears, that  the  whole  debt  recovered  by  Jones  was  truly 
due  to  him  ;  unless,  indeed,  there  is  to  be  an  abatement 
in  respect  of  the  sum  condemned  in  the  plaintiff's  hands 
as  garnishee,  which,  he  said,  he  paid  to  Franck,  the  plain- 
tiff, in  the  attachment  in  Alabama.  Now  it  appears  up- 
on the  clearest  evidence,  not  in  any  degree  discredited, 
that  the  plaintiff  has  not  paid  Franck  one  cent  on  that 
account,  and  that  from  the  beginning  it  was  distinctly 
understood,  that  no  such  payment  was  to  be  made  ;  and 
that  the  whole  proceeding  was  a  contrivance  between 
those  two  persons  to  defeat  Jones  of  his  debt,  by  preclud- 
ing  him  from  a  remedy  therefor  by  attachment  of  Bat- 
tle's estate  in  North  Carolina.  The  plaintiff  therefore 
cannot  claim  upon  the  idea,  that  he  has  the  merit  of  hav* 
ing  paid  a  debt  for  Jones  by  compulsion  of  law ;  since  he 
has  made  no  such  payment.  The  cause  then  is  brought 
down  to  the  merits  of  the  demand  of  Franck  against 
Jones,  for  which  judgment  was  rendered.  Now,  as  to 
that,  the  proof  is  plain,  that  there  are  none  whatever  ; 
for  the  person  primarily  liable,  George  Jones,  left  assets 
to  discharge  the  debt,  and  accessible  to  Franck,  and, 
moreoveri  it  had  actually  been  satisfied  by  the  adminis- 
trator  of  George  Jones,  and  Franck  was  still  indebted  to 
the  estate  about  $1500.    There  could  notf  thierefore,  be 
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a  more  nncoiiMientioiis  altempt  to  set  op  an  unijiut  de* 
mand ;  and  the  bill  mnst  be  dismissed,  with  oosts  to  the 
defendants  Jones  and  ATeritt. 

Pbb  Cubiam.  Decree  accordingly. 
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ACCOUNT   SETTLED. 

Wherft  an  '•  account  set- 
lied"  is  relied  on,  by  way 
ot  plea  or  answer  to  a  bill 
for  an  account,  it  is  con- 
clusive, unless  the  plain- 
tifr  can  allege  and  prove 
some  fraud  or  mistake. 
An<l  the  allegation  of  such 
fraud  or  mistake  must 
stale  the  particular  facts 
of  the  fraud  or  mistake. 
Coxtin  V.  Baxter^         197 

ADMINISTRATORS  AND 
EXECUTORS. 

!•  An  administrator  has  a 
right  to  sell  notes  of  hand, 
as  well  as  chattels,  be- 
longing to  his  intestate's 
estate,  and  the  sale  is  no 
breach  of  duty  ;  and  the 
purchaser,  even  at  a  dis> 
count,  shall  not  be  held 
liable  to  creditors  or  oth- 
ers, unless  he  is  privy  to 
a  misapplication  of  the 
price,    as  where   be  re- 

1 


ceives  it  in  payment  of  a 
debt  due  to  him  by  tba 
administrator  iodividaal- 
ly,  or  has  otherwise  acta* 
al  notice  that  the  admin  • 
istrator  intends  to  commit 
a  fraud.  Oray  v.  Armi- 
stead,  74 

2.  An  administrator  has  a 
right  to  sell  the  notes  of 
his  intestate,and  the  mere 
fact  of  selling  is  no  breach 
of  trust.  Bradshaw  v» 
Simpson,  849 

3.  But  if  a  purchaser  takes 
notes  from  an  administra* 
tor,  belonging  to  his  in* 
testate's  estate,  in  satis* 
faction  of  the  administra- 
tor's individual  debt,  or,  if 
otherwise,  he  has  actual 
notice  of  a  dishonest  in- 
tention and  purpose  on 
the  part  of  the  administra- 
tor to  missapply  the  fundfe, 
the  purchaser  is  liable  to 
the  persons  entitled  in 
equity  to  the  notes.   Ibid. 
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4.  Where  legatees  under  a 
will  bring  a  suit  in  Equi- 
ty against  the  executor 
for  their  respective  lega 
cies,  and,  upon  an  ac- 
count taken,  in  which  the 
executor  is  charged  with 
all  he  had  received  or 
ought  to  have  received,  a 
decree  is  rendered  against 
the  executor  in  favor  of 
each  legatee  for  the  share 
due  to  him,  a  legatee  who 
had  given  his  bond  to  the 
executor  for  purchases 
made  by  him  at  the  sale 
of  the    testator*8  effects, 

t.  can  have  no  relief  against 
a  suit   upon    that    bond, 

•  subsequently  brought. — 
He  should  have  bad  it  de 
ducted  from  the  amount 
ascertained  to  be  due  to 
faim  in  tbe  original  decree. 
Love  y  Lovcn  926 

6.  When  one  of  tbe  next  of 
kin  of  an  intestate  is  en 

.  titled  to  a  distributive 
share  of  an  estate  and  is 
indebted  to  the  adminis- 

-  trator  as  administrator, 
the  latter  may  require  tbe 
lormer  to  take  such  debt 
in  payment  pro  tanto  of 
the  distributive  share. — 
And  if  the  distributee  as- 
signs such  share,  the  as- 
signee is  subject  to  the 
same  equities  as  the  dis- 
.tributee.  Allen  v  Smiths 
ertnan,  341 

6.  If  the  debt  so  due  to  the 
administrator  is  a  bond 
secured  by  a  surety,  the 
surety  has  a  right  in  £• 
quity  to   compel  the  ad- 


ministrator to  apply  suoh 
distributive  share  to* 
wards  the  satisfaction  of 
the  said  bond.    Ibid. 

7.  A  legatee  cannot  pay  off 
the  debts  of  the  testator 
and  then  file  a  bill  against 
the  executor  for  repay- 
ment Alston  V  Batche' 
lor.  •  368 

8.  A.,  being  an  executrix 
and  a  legatee  for  life, 
joined  with  B.,  a  contin- 
gent legatee  in  remainder 
in  the  conveyance  of  a 
share  to  C  the  convey- 
ance not  purporting  to  be 
made  by  her  as  executrix. 
Held,  that  this  convey- 
ance only  passed  the  re- 
spective interests  of  the 
legatees,  and  not  tbe  ab- 
solute title  to  the  slave, 
as  if  made  by  A.  io  bar 
character  as  executrix. 
Uailesy  Ingram^        477 

0.  Where  an  administrator 
bid  off  a  slave  of  his  in- 
testate at  his  own  sale* 
and  the  next  of  kin  were 
present  and  did  not  ob- 
ject, some  of  them  bidding 
against  him»and  heafter- 
wards  sett  l<^d  his  accounts 
with  tbe  next  of  kin, 
charging  himself  with  thn 
price  of  this  negro.  IJeld. 
that  the  sale  was  sanc- 
tioned by  them  and  the 
administrator  was  bound 
only  for  the  price  at 
which  be  bid  off  the  slave. 
Tate  V  Dalton,  562 

AGENT  AND  PRINCIPAL. 

1.  Where  a  person  author- 
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ised  another  ta  buy  and 
sell  negroes,  for  hitn«  tbisi 
was  a  general  authority, 
and  the  agent  had  a  right 
to  buy  lor  cash  or  on 
credit,  at  his  discretion. 
Ruffin  y  Mehane.  507 
2.  Where  such  agent  bought 
a  nefcro.  with  a  view  of 
carrying  out  his  agency, 
and  gave  h  note,  under 
seal,  in  the  name  of  his 
principnL  and  the  princi* 
pal  repudiated  the  note, 
becau«te  under  seal,  Held^ 
thttt  the  vendor  whs  re- 
niitted  to  his  originnl  rt^ht 
against  the  principal  lor 
the  price  of  ihe  n«*4;ro  — 
Ihid. 

ASSIGNOR  &  ASSIGNEE. 

Where  a  bond,  which  is  He- 
cured  by  a  deed  of  trust, 
is  assigned,  the  assignee 
shall  have  xhf^.  benefit  of 
such  secarit)'.  Miller  v 
Hoyle.  :^09 

BILL  AND    ANSWER. 

1.  When  a  bill  does  not 
charge  the  facts  to  be 
within  the  knowledge  of 
the  defendant,  he  is  per- 
mitted to  answer  as  to  his 
informaiiun  and  belief, 
and  such  an  answer  is  al- 
ways deemed  sufficiently 
responsive  to  the  bill. — 
Jones  V  Hawkim.         110 

2.  A  bill,  founded  upon  an 
allegation  of  fraud,  must 
not  merely  insinuate  (he 
fraud,  but  must  charge  it 
in  positive  and  direct 
terms;  otherwise  the  plain 


tlflf  will  not  be  permitted 
to  prove  it,  And,  of  course, 
can  have  no  relief.—^ 
Wilherspoon  v   Carmich^ 
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Sbb  account  settled* 


BILL  AND  BONDS, 
An  indorsement,  aloaci  of  a 
bill  or  note,  uven  though 
it  be  in  fujl,  is  not  suffi* 
ci*tnt  to  psiss  the  interest 
in  it.  There  must  be  a 
delivery,  either  to  the  en- 
dorsee himself  or  to.  spme 
one  for  him«  Nelson  v 
Nelson,  409 

CONTRACTS. 
When  one  purchases  a  tract 
of  land  with  full  knowU 
edge  that  he  is  buying  a 
defective  title,  and  takes 
a  covenant  of  general 
warranty  from  the  ven- 
dor  and  also  a  written  de- 
claration from  some  of 
those,  who  are  the  legal 
owners  oi  the  land,  that 
they  assent  to  the  sale,. he 
has  no  right  to  have  the 
contract  rescinded  or  to 
prevent  the  vendor  from 
collecting  the  purchase 
money.    Mills  v  Abrams^ 

456 

CREDITORS  AND  DEB- 
TORS. 

1.  The  creditor  of  a  non- 
resident debtor,  who  is 
brought  in  by  publicatiout 
cannot  have  a  decree  for 
tht»  satisfaction  of  his 
claim,  out  of  debts  due  by 
persons  in  this  State  to 
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sued  non- resident  dc  bfor. 
Logun  V  SimntofiSf      180 

S.  Where  the  pen^onnl  es 
tate  of  a  deceased  debtor 
has  been  exhausted  and 
bis  lands  have  also  been 
soldfOreditorSy  whose  debts 
remain  ansatisfied,  have 
n  right  in  Equity  to  have 
satisfaction  decreed  out 
of  the  rents  and  profits 
derived  from  the  lands  by 
the  heirs-— at  least  ot  so 
much,  as  rrmain  in  their 
hands  unexpended.  Wash- 
fngton  V  SftBser^  836 

S.  A  creditor  ol' an  inlestatp 
has  no  right  to  be  substi- 
stuted  in  the  place  ol'  the 
heira»  in  regard  to  a  debt 
doe  to  them  as  heirs,  un 
less  he  shews  collusion 
lietween  the  debtor  nnd 
the  heirs.  Turner  v.  Fhu 
cetL  649 

DEED. 

1.  An  unregistered  deed 
itomsi  not  confer  merely  nn 
equity*  It  is  a  legal  con- 
veyance, and,  although  it 
cannot  be  given  in  evi* 
deuce  until  it  is  registered, 
end*  therefore,  it  is  not  a 
.  perfect  legal  title,  yet  it 
has,  as  a  deed,  an  opera- 
tion from  its  deli  ver}',  and 

-  BO  cannot  be  re  delivered. 
Walker  v  CoUraine^      79 

9,  Such  a  deed  will  be  set 
op  in  Equit}', whether  vol 

.    notary  or  for  value.  Ibid. 

%  Where  a  deed  has  been 
executed  and  delivered, 
and  the  donor,  without  the 
oonaenl  of  the  doneoi  ob- 


tains possession  of  it  be* 
fore  it  is  registered  and 
suppresses  it,  the  donee  is 
entitled  to  call  upon  the 
donor  for  a  oonveynnee  of 
the  legal  estate.  Tyjo/t 
V  Harrington^  82 il 

• 

DEVISES  &  BEQUESTS. 

1.  A  testntor,  by  his  last 
will, directed  as  follows  : 
*  I  direct  that  my  nephew, 
L,  be  educated  at  my 
expense  at  the  Episcopal 
School  at  Raleigh ;  I  mean 
that  all  the  expon5>es  of 
the  echool  be  paid  by  my 
executors.  The  other  ex  - 
penses  not  belonging  to 
his  education  to  be  paid 
by  his  father.  In  case,  for 
any  reason,  he  cannot  \m 
educated  at  that  School,  [ 
direct  my  executors  to  pay 
for  his  education  at  any 
School  in  this  State,  and 
at  the  University;  the 
School  to  be  designated 
by  his  father  or  mother.'' 
Held,  that  the  testator's 
estate  was  not  chargea- 
ble with  the  clothes  of  L* 
while  he  lived  with  hi^ 
father  before  he  was 
sent  to  school :  but  that 
it  was  chargeable  with 
his  board  and  clothing 
when  sent  to  school  ;  and 
that  the  words,  **other  ex 
penses,  not  belonging  to 
his  education,"  referred  to 
the  expense  of  nurture, 
while  be  was  too  young 
to  be  sent  from  home  and 
was  boarded  and  clothed 
by  his  father  at  houie^  to 
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the  pocket  money  which 
boys  are  usually  allowed, 
while  at  school  and  at  the 
University,  and  to  the  ex- 
penses daring  the  vaca- 
tion    Lindsay  v  Hoge:.  3 

2.  A  testator,  living  and  mi«« 
king  his  will  in  theCounty 
of  Chowan,  directed  by 
his   last   will  and   testa 
ment,  **that  A.  B  •  should 
receive  a  plain,  practical 
eduo<itif)n  '      A.   B    then 
residfd  wiih  the  testator, 
his  uncle,  in  the  County 
of  Chowan.      After    the 
death  of  the  testator,  the 
mother  of  A.  B.  removed 
him  to  Baltimore  ;  Held. 
that  the  executors  of  the 
testator   were    honnd    to 
pay  such  a  sum  as  would 
furnish  him  with  a  plain, 
prnctieai    education,  ac- 
cording to  the  Chowan  pri 
cos,  including  bon  rd.  cloth 
ing.  tuition,  school  books, 
medical  charges,  &c«,  and 
that, by  the  terms,  **a  plain 
practical  education/'  is  to 
be    understood     a    good 
English  education,   with 
out  reference  to  the  Ian 
pOHgPs   or   the    learning 
tauGfHt  at  the  Universities 
Coffield  v  IVarren,         23 

3.  A  devised  and  bequeath 
ed  as  follows:     ••It  Is  niy 
will  anddesii'M  tlmt  my  ex- 
ecutors   hereafier  named 
dispose  of  such  of  my  pro 
perty.  at  public  or  private 
sale,  real  or  personal,  tor 
the  purposf)  of  raising  mo 
ney  sufficient   to  pny  my 
debts,"   Heldj  that  by  this 


clause,  the  land  is  made 
H  primary  fund. at  the  dis* 
cretion  of  the  executors, 
for  the  payment  of  debts  ; 
that  the  price  of  the  land 
beonme  per?<onalty  assoon 
as  ii  was  sold.  and.  being 
a  primary  fund  for  the 
payment  of  debts,  the  per* 
sonal  estate  is  not  liable 
to  make  good  to  the  real 
estate  the  amount  ih^^t 
has  b"en  so  applied,  and, 
if  nny  part  of  the  price  of 
the  land  is  undisposed  of, 
that  is  now  a  part  of  ihe 
personal  estate.  Powell 
V  Powell,  50 

4.  The  testator  then  directs 
that  his  property,  remain- 
ing after  payment  of  his 
debts,  should  be  kept  to- 
gether for  the  maintain* 
ance  ol  his  wife  and  un- 
married children,  and  al.so 
tor  the  education  of  his 
unmarried  children.  Th«f 
widow  made  ad vancesouc 
of  her  own  funds  for  rhn 
maintenance  and  educa* 
tion  of  her  younger  chil- 
dren ;  Held,  that  she  was 
entitled  to  be  reimbursed 
onr  of  the  general  fund. — 
Ihid. 

5.  The  testator  also  directs 
the  balance  of  the  proper  ■ 
ty.  as  above  mentioned,  lo 
be  divided  as  follows,  to- 
wit.  one  share  to  each  of 
his  children,  (except  tW'i 
sutiicieiidy  provided  for  in 
his  life  time.)  as  I  hey 
should  respeciively  conio 
ol  asfe  or  marry.  Rosa, 
one  of  the  children,  died 
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omler  ageaad  unmarried. 
Held  thnt  tbi»  share  must 
remain  wifh  the  common 
fund,  until  such  time  ns 
ifhe  would,  if  living,  have 
arrived  at  full  age  ;  when 
it  may  be  called  for  by 
her  personal  representa 
lives,  and  held  subject  to 
the  rights  of  her  distribu 
tees.     Ibi(/. 

6    A  testatrix,  by  her  lasi 
Will,  devised  as  follows: 
*Mtem  2nd     I  will  and  be 
queath  to  my  nephew  II. 
K.  my  negroes  M.  and  N.. 
and  also  to  him  my  Glass 
plantation,   the  proceeds 
oY  which  are  to  go  to  thr 
support  oi  M.  andN  dur 
ing  their  lives,    and,    at 
their  death,  it  Is  to  become 
said  H.  K's.  for  his  trouble 
in  taking  care  of  said  ne- 
groes.*'     //eU,   that  the 
devise  was  of  a  pr(^senl 
interest  in    H.  K.  in  the 
Glass  plantation,  and  that 
theprovision,thatthepro 
ceeds  of  the  land  should 
be  applied  to  the  main 
tenance  of  these  old  ne 
groes,   was    only  a  dis 
charge  of  the  duty,  which 
the  law  would  have  im 
posed  on  her  estate.  Kirk 
patrick  v  Rogers^         1 30 

7.  She,    also,    in    the    6th 
clause,  devised  asfollows: 
••I  will  that  my  nes:roes 
not  otherwise   mentioned 
in  this  will,  be  valued  by 
three   disinterested  men,  j 
at    one    fifth    less    than  • 
would  be  considered  the  J 
rating  price  of  such  ne- 
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grors ;  and  the  negroes 
have  the  liberty  of  cboos* 
ing  their  masters,  and.  if 
the  persons  chosen  shoahl 
not'  be  willing  to  tako 
them  at  the  valuation, 
that  the  negroes  have 
the  liberty  of  choosing, 
until  they  get  one,  and 
Lucy*s  family  is  not  to  bo 
f<eparated,  nor  the  On- 
grties  to  be  taken  out  of 
the  country.  The  fuud 
of  this  valuation  is  to  re* 
m^in  in  the  hands  of  my 
executors,  and  by  them 
kept  on  interest,  to  bo 
annually  divided  between 
the  negroes  sn  valued,  for 
their  own  use.  As  each 
one  of  these  negroes,  s<» 
valued,  arrives  at  the  age 
of  forty-five,  tliey  are  to 
rt'ceive  from  my  execu- 
tors what  would  be  their 
equal  share  of  the  prin- 
cipal; if  any  of  the  ne- 
groes die,  their  share  is 
to  be  given  to  those  liv- 
ing/' &c.  /ie/c/,  that  tlM) 
direction  in  the  first  part 
of  this  clause  is  void  for 
uncertainty.  Ibid. 
She  also,  in  the  8th 
clause,  devised  as  follows: 
*  I  will  that  ail  the  bal- 
ance of  my  property,  not 
herein  disposed  of,  be  sold 
by  my  executors,  and,  af- 
ter my  debts  are  paid,  the 
proceeds  of  the  sale  be 
divided  into  three  divis* 
ions  ;  one  third  to  go  to 
the  use  of  the  as«iociated 
reformed  church  at  Sar* 
dis,  in  Mecklenburg  Co., 
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North  Carolina;  one  third 
to  be  equally  divided  be- 
tween my  brothers*  and 
sisters*  children  ;  the  re- 

'  maining  third  of  the  pro- 
ceeds of  the  sale  to  be 
held  by  my  negroes,  A.  J. 
and  L.  to  be  subject  to  the 
same  regulations,  as  1 
have  laid  down  in  a  for- 
mer clause,  relative  to 
the  proceeds  of  the  val 
nation  ot  the  said  negroes, 
and  to  be  u.sed  in  the 
same  way."  Held^  1st. 
That  the  legacy  to  the 
Associated  Kef  M.  Church 
atSardis;  was  good,  thai 
congregation  having  ap 
pointed  trustees  accord 
\r>g  to  law.  Held,  2ndly 
that  the  property,  attemp- 
ted to  he  given  to  the 
slaves  under  this  and  the 
Gth  clause,  pass  under  the 
residuary  clause,  and 
that  the  slave?  themselves 
mentioned  in  this  and  the 
6th  clause  fro  to  the  next 
of  kin.    Iffid. 

V.  Held,  Srdly.  That  the  le- 
gttimate  children  of  the 
brothers  and  sisters  of  thi» 
testatrix  take  under  this 
clause,  per  capita,  but  one 
of  them,  being  iliegiti 
mate,  takes  nothing — 
children  being  in  law  con- 
sidered, prima  facie,  to 
mean  legitimate  children, 
unless  it  plainly  appear 
from  the  will  that  illegit- 
imate children  were  in 
tended  to  be  included  in  a 
bequest.    Ibid.\ 

10.  A.  bequeathed  a  slave 
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to  his  wife  tor  her  life, 
and,  after  her  death,  to  btt 
emancipated.  Held,  that 
though  the  provision  for 
the  emancipation  of  the 
slave  was  void,  yet  the 
slave  did  not  belong  ab- 
solutely to  the  wife,  but, 
after  her  death,  went  to 
the  next  of  kin.  or  passed 
by  the  residuary  clause^ 
if  there  was  one.  Cres- 
well  v  Ember $on,         151 

IL  A  testator  df vised  as 
follows,  afier  providing 
for  the  payment  of  his 
debts:  *'l  will  and  be* 
queath  the  residue  of  my 
estate  of  every  descrip- 
tion to  my  dearly  beloved 
wife,  to  manage  the  same 
as  she  may  think  most 
advisable,  for  her  own 
support  and  for  the  sup- 
port and  education  of  our 
children,  as  long  as  she 
remains  a  widow,  and, 
should  she  again  inter- 
marry, it  is  my  will,  that 
my  property  should  be  di- 
vided between  her  and 
her  children,  agreeable  to 
the  laws  of  North  Caroli- 
na.  3rd.  And  should  she 
not  intermarry,  until  my 
children  become  of  law  • 
ful  age,  I  hereby  invest 
her  with  full  and  ample 
authority  to  divide  my 
propertv  among  them,  as 
she  may  deem  most  expe- 
dient."   Phiferv  Phtfer, 

155 

12.  Held^  that,  the  widow, 
remaining  unmarried  un- 
til her  death,  had  no  right 
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to  dispose  of  this  proper- 
ly, i%i  li«r  (liscretiun,  by 
will,  but  that,  in  such  an 
event,  she  had  a  life  es- 
tate, and  the  property,  af- 
ter her  death,  was  to  be 
divided  among  the  chil- 
dren of  the  testator,  as  it 
would  he  divided  if  he 
had  died  intestate.     Ibid. 

13.  A  testator  bequeathed 

.  certaia  slaves  to  his  wife 
lor  life,  with  power  at  her 
death  to  dispo^te  of  them. 
AS  she  might  think  prop 
er,  among  her  children 
One  of  the  children  died 
in  the  lifetime  of  the  tes 

.  tator.  leaving  children  — 
Held,  that  the  wife  had 
no  right,under  this  power, 
to  appoint  any  of  the 
slaves  to  the  said  last 
mentioned  children.  Ran 
kin  V  Hoyle,  UM 

'14  A  te&talor  devised  the 
whole  of  his  nesfroes  to  be 
divided,  as  follows  :  one 
7f  h  to  C.«  one  7ih  to  B 

•  one7tb  to  8.,  one  7lh  to 
E  •  one  7ih  to  U.,  one  7th 
to  M.  and  one  7th  to  G. 
R.  one  of  the  legatees, 
who  was  a  niece  of  the 
testator,  died  in  his  life- 
time. By  the  Uth  clause 
of  the  will,  the  testator 
devised  as  follows:  '*my 
land  and  stock  of  all 
kind.s  &c ,  to  be  sold  at 
public  sale,  all  my  just 
debts  lo  be  paid  out  ot  the 
firoceeds  ol  the  sale.^ — 
He  then  gives  out  of  the 
proceeds  of  the  sale,  fifty 
dolian  to  A.  B.  and  C, 


each.  The  will  then  pro- 
ceeds, **if  any  left  alter- 
wards  from  the  proceeds 
of  the  sale,  to  be  equally 
divided  among  all  my  de- 
visees*'* McCarkle  v. 
8/ierrilL  173 

1 5.  Hetd.  first,  that  the  share 
of  the  negroes  bequeathed 
to  R.  lapsed  by  her  death 
in  the  lifetime  of  the  tea- 
tator  and  did  not  go  to  her 
children,  whom  she  left 
surviving  her.    Jf^id, 

16,  HeM,  secondly,  that  the 
word  'devisees,'  in  the  re- 
siduary clause,  meant  le* 
gatees.     Ibid. 

17  Held,  thirdly,  that  the 
legatees,  as  such«  take  no 
part  of  the  lapsed  legacy, 
but  as  to  it  and  the  other 
property,  not  mentioned 
in  the  will,  the  testator 
died  intestate      Ibid, 

18.  Held  iourthly,  that  the 
undisposed  personal  pro- 
perty of  the  testator,  as 
well  the  lapsed  legacy  as 
the  money  on  hand,  notes, 
accounts,  &c.,  constitute 
the  primary  fund  for  pay- 
ing  the  debts,  and  what 
money  may  remain,  after 
such  purpose  18  answered, 
is  to  be  distributed  among 
the  next  of  kin  of  the  tes- 
tator.   Ibid. 

10.  Held,  fifthly,  that  tbo 
portion  of  the  lapsed  leg* 
aoy,  which  arose  from  tho 
sale  of  the  land,  does  not 
go  to  the  next  of  kin  bat 
to  the  heirs  at  law.    Ibid* 

SO.  A  testator,  after  making 
other  de  viaes  and  bequeats 
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directs  as  follows :  ^*It  is 
my  will  that  land  and  ne- 
groes* and  all  the  residue 
of  my  property,  both  real 
and  personal^  not  hereto 
foro  expressly  willed,  be 
put  to  sale  at  sach  credit 
as  rny  executors  may  think 
prope r ;  out  of  the  pivceeds 
vf  which  sale^  it  is  my  will 
that  all  my  just  debts  be 
paid,  and  the  balance  or 
residue  of  said  money, 
ariNing  from  such  sale,  af- 
ter paying  my  just  debts 
as  aforesaid.  I  allow  and 
it  is  my  will  shall  be 
equally  divided  among  A. 
B.  C,"  &c.  Held,  that 
bonds  and  notes  due  to  the 
testator,  were  not  includ- 
ed in  this  clause,  as  not 
being  the  ordinary  sub- 
jects of  sale,  and  tht^re  be- 
ing no  general  residuary 
clause,  the  amount  of 
them  went  to  the  next  of 
kin,  as  undisposed  of. — 
Alexander   v   Alexander, 

229 

21.  A  Court  of  Equity  has 
no  right  to  fill  up  a  blank 
in  H  will,  or  to  restore  a 
bequest,  which  it  is  alleg- 
ed was  originally  in  the 
will,  but  was  fraudulently 
obliterated  by  the  execu- 
tor or  some  other  person, 
before  the  probate.  The 
Court  of  Equity  must  take 
the  will,  as  it  is  certified 
from  tbe  Court  of  probato. 
Trexler  v  Miller,        248 

3l9.  A  testator  devised  the 
land  on  which  he  lived 
and  another  tract  to  his 
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wife  in  fee,  and  one  sixth 
part  of  his  unwilled  ne- 
groes, the  whole  to  be 
equally  divided  between 
her  and  five  of  his  six 
children  ;  and  'alsoitwo 
beds,  her  bureau, (&c.)  the 
wagon  and  gear,  and  the/' 
(here  there  was  a  blank,) 
'ten  head  of  hogs'  (&c.) 
'which  shall  belong  to  her 
as  her  own  property.'-— 
He  then  devises  property 
to  his  two  sons,  to  his  two 
grandsons  and  to  two 
daughters.  He  then  de« 
vi?$eM,  by  distinct  clauses, 
several  tracts  of  land  and 
all  other  property,  not 
willed,  Ho  be  sold,'  and  the 
money  to  be  divided  as 
hereinarter  directed.'— 
And  alter  wards  comes 
the  following  disjiosition« 
'It  is  my  further  will,  that 
after  all  my  just  debts  be 
paid,  and  the  money  will- 
ed, the  balance  to  be  di- 
vided among  all  heirs.'— 
By  a  codicil  he  subse- 
quently provides,  that  *if 
my  wife  should  be  preg- 
nant and  delivered  of  a 
childfthatchild  shall  have 
a  negro  namod  Creecy, 
and  further  shaH  be  heir 
with  my  children  in  the 
division  and  distribution 
of  my  estate.'  Held,  that 
the  widow  was  not  enti' 
tied  to  any  part  of  the  pro- 
ceeds of  the  property  di« 
rected  to  be  sold,  but  that 
the  testator  intended  by 
the  word  *heirs,'  only  his 
children  and  grand-chil- 
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dren     Ibid, 

S3.  A  bequest  to  legatees  of 
all  the  debts  they  owed 
the  testator  does  not  in- 
clude a  bond* due  aod  pay- 
able  to  the  testator  as 
guardian  to  an  infant.  not« 
withstanding,  uponia  &ial 
settlement  of  the  guardian, 
accounts,  the  infant  was 
found  indebted  to  the 
guardian-  in  a  larger  ar 
mount  than  the  bond  in* 
question.  Graves  t(  Wil 
Uamaoon  MS 

1^4.  A  bpqjuest  of  ^'corn. 
ipddeo,  meat  and  other 
provisions  on  hand,*^  in- 
cludes wine  and  brandy, 
which  the  testator  had 
laid  in  and  provided  for 
his  own  use.  Mooney  v 
Evans.  363 

35.  A  testator  gave  two 
slaves  to  his  wife  for  life, 
and  after  her  death  to  B. 
U*  One  of  the  slaves  died 
and  the  other  became  par 
alitict  so  as  to  be  a  scurce 
ef  constant  expense,  and 
the  legatee  in  remainder 
refused  to  accept  the  leg* 
acy.  Held,  that  the  ex- 
pense ot  this  slave  must 
be  defr^iyodsoui  otithe  res- 
idue of  the  estate  not  dis 
posed!of^.    Rid. 

g.6*  At.  testator  devised  a^ 
follows :  He  gives  to  his 
executors  certain  lands,  a 
number  of  slaves,  bank 
stock*  &c.  "  in  trust  to  re 
ceive  the  rents,  issues, 
dividends  and  profits,  un- 
til J-  M  arrives  at  the 
age  of  thirty-iive  years, 


and  to  apply  the  same  to 
the  comfortable  support 
and  maintenance  of  th» 
said:  J.  M.  and  family,  and 
upon  his  arrival  at  the 
age-  of  thirty-five  years, 
if  his  habits  are  good  and 
regular  and  he  is  atten« 
tive  to  business,  then  in 
Jhirther  trust  to  convey  the 
same  to  him  absolutely. 
But  in  case  his  habits  are 
bad,  and  he  should  be 
i^wiitentive  to  business, 
then  in  trust  to  settle  such 
property,  sb  as  to  give  the 
UKe  and  profits  of  the  same 
to  the  said  J.  M  for  life, 
with  remainder  over  to 
such  child  or  children  ai 
he  may  leave  living  at 
his  death.  But  If  he  leavei 
no  child,  then  remainder 
over  to  the  children  of 
Margaret  Casey «"  &c.— 
J.  M.  died  before  he  ar- 
rived at  the  age  of  ihirty- 
flve.  Held,  that,  under 
this  devise,  J.  M  took  on* 
ly  a  life  estate,  subject  to 
be  enlarged  to  an  abso- 
lute estate  on  the  oontin* 
gency  mentioned,  and, 
that,  on  his  death  before 
the  time  for  the  happen* 
ing  of  the  eontingency, 
the  remainder  took  eflTect 
and'  the  absolute  estate 
vested  in  his  children.— 
Ihid. 
27.  Where  a  testatHx  left 
certain  slaves  to  A.  B., 
without  expressing  any 
trust  on  the  fkce  of  the 
will,  but  there  was  a  se* 
eret  understanding-,  that 
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the-slaves  should  be  tent 
eot  of  the  State  for  the 
purpose  of  being  freed, 
•upon  the  conditions  pre- 
scribed by  law ;  Heldt  by 
A  majority  of  the  Court, 
that  A.  B.  should  be  com- 
pelled to  execate  this 
trust  within  a  •reasonable 
time,  b3''  preen  ring  an  or 
der  of  the  Superior  Court, 
entering  jnte  bend  as  re- 
•^uireii  by  law,  and  re- 
moving tbedaves  to  some 
connny  where  the>  would 
be  i^ree.  Thompson  v 
Neudin.  380 

"28.  Held,  by  Pbarsoii,  J.. 
dismnhenU,  tbat,the  trust 
being  seeret»  it  must  be 
inferred  that  the  testatrix 
intended  ibat  the  slaves 
ahould  be  sent  out  of  the 
State  to  be  free,  without 
cemjilying  with  the  pro- 
visions of  the  law,  but  e- 
vading  them,  and  that 
the  bequest  was  there 
fore  void  and  the  next  of 
kin  were  entitled.    Ibid. 

S9.  A  testator ,after  making 
provisions  for  the  pay- 
ment of  his  debts,  suppo 
sing  they  were  mueh  lar 
^er  than  they  were  found 
lo  be,  and  after  devising 
^nd  bequeathing  lands 
and  personal  property  to 
his  widow  and  three  sons 
and  a  grandson,  giving 
the  largest  portion  to  his 
two  youngest  sons,  devis* 
«d  and  bequeathed  to 
these  two  sons  B*  F.  and 
J.  J.  all  the  residue  of  his 
real  estate,  including  the 


land  and  plantation  lent 
to  his  wife,  to  them  or  tho 
survivor  of  them,  their  or 
his  heirs.  He  then  gives 
to  his  wife  and  his  said 
two  sons  all  the  rest  of  bis 
negroes.  He  then  directs 
as  follows :  *It  is  my  will 
and  desire,  that,  if  the 
fond  set  apart  for  the  pay* 
ment  of  my  debts,  that  is« 
the  debts  due  to  me,  and 
the  sates  of  all  the  perish- 
able estatie,  shall  not  be 
sufficient,  then  my  execu« 
tors  shall  sell  such  of  my 
slaves  as  shall  be  neces* 
sary ;  and  all  of  the  devi- 
sees shall  contribute  in 
proportion  to  what  they 
may  receive  under  this 
will;  and  for  the  pur  peso 
of  educating  and  main* 
taining  my  said  two  sons, 
provided  my  estate  shall 
prove  to  be  indebted  to  a 
greater  amount  than  may 
be  supposed,  it  is  my  will 
and  desire  that  my  exec* 
utorssell  personal  proper- 
ty to  educate  my  said 
sons,  either  before  or  af- 
ter a  division;  and  the 
devisees  under  this  will 
to  contribute  in  like  man- 
ner/ There  was  no  direct, 
general  residuary  clause 
of  the  personalty.  ZoosJb* 
hart  V  £eU,  308 

30«  Heldf  that  the  expense 
of  educating  the  two 
younger  sons  was,  in  the 
first  ^instance,  a  charge 
upon  the  residue  of  the 
estate,  and  if  any  thing 
remain  of  such  residue. 
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After  the  pnymefit  of  the 
debts  and  such  expense, 
it  muat  be  divided  amohg 
the  widow  and  next  of  kin 
of  the  testator,  as  in  case 
of  intestacy  Itnd. 
81.  Where   slaves  are  be- 

Jueatbed  specifically  to 
ifferent  persons,  and  the 
execntor, being  compelled 
by  circnmntances  to  ki^ep 
possession  of  them  for 
some  time  after  the  death 
of  the  testator,  either  re- 
eeives  profits  or  incurs 
expenses,  socb  profits  or 
expenses  most  be  attach- 
ed to  and  go  with  the 
slaves,  from  which  they 
respectively  arise.  Nel 
son  v  Nelson,  409 

99.  A  testator ,)n  one  clause 
of  his  will,  says  *'I  give 
to  my  daughter  £.  a  ne- 
gro woman,  Leah,  and 
her  baby  Anderson,  her 
yoangest  child  living." — 
In  nnother  clause  he  says. 
••  if  there  should  he  any 
increase  from  my  negro 
woman  Leah,  1  want  that 
equally  divided  between 
my  three  daughthers,  J.. 
E.  and  A.,  some  to  buy 
and  pay  the  others,  as  I 
would  not  wish  any  sold 
out  of  the  family.  Held, 
that  the  increase  here 
spoken  of  meant  the  in- 
crease bora  during  the 
life  of  the  testator.    Ibid 

8S.  A  testator  bequeathed 
as  follows :  'First,  I  give 
to  my  sons  T.  and  J.  and 
to  £.  F  's  children  all  the 
balance  of  the  negroes,  to 


be  equally  divided  be- 
tween them,  with  what 
they  have  had  heretofore, 
to  have  and  to  hold  dur- 
ing their  natural  lives. — 
The  reason  I  give  this  pro« 
perty  to  E.  F.,  my  daugh 
ter's  children,  is,  that  I 
am  fearful  S.  P.  would 
spend  it.  My  deiSire  is, 
that  the  property  which 
shall  fall  to  B.  F  's  chil- 
dren shall  remain  in  the 
hands  of  my  executors, 
and  it  is  my  wish  for  them 
to  be  hired  out  until  they 
shall  arrive  at  the  age  of 
twenty  •one.  Secondly,  if 
there  should  be  any  sur- 
plus, after  payment  of 
debts,  expenses  and  lega> 
eies,  such  surplus  shall  be 
equally  divided  and  paid 
over  to  my  said  wife  and 
three  sons,^'  (the  testator 
had  a  third  son  for  whom 
he  had  made  a  previous 
provision.)  ♦and  E.  F.'s 
children  to  have  their  mo* 
ther's  part  of  the  surplus, 
their  executors  and  as* 
signs  absolutely  forever." 
The  testator  i»  his  life« 
time  and  before  he  made 
his  will  gave  some  slaves 
and  other  chattels  to  his 
three  sons  and  his  daugh- 
ter E.  F.  John  died  be- 
fore the  testator,  leaving 
four  children«  Henderson 
V  Womack,  437 

34.  Held,  first.  That  the 
children  of  B.  F*  Cake  as 
a  class,  and  not/>er  capita  ; 
that,  although  the  general 
role  iS|  that  the   words 
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•equaHy  to  be  divided" 
import    ft     division    per^ 
capita,  that  rule  does  ncit 
Apply  in   this    case,  Ihe 
context   evidently   shew 
ing  that  (he  class  Was  to 
take  as  a  onit,  thp  rpre 
setitative  of  their  mother. 
Ibid. 

35«  1/eW,  secondly,  that  the 
issa<»  of  I'ohn.  who  died  in 
the  testator's  lifetime,  liv- 
ing at  the  death  of  the  te9 
tator»coald  nof  take  a  life 
estate  in  the  siavef^,  he 
quHatbed  to  him  specifi- 
cally, and  that  the^e  must 
go  into  the  residue ;  hat 
that  the  issue  of  John,  liv 
ing  at  the  death  of  the  fes 
tator,  were  entitled  to  his 
portion  of  the  r**sidue,  be- 
queathed to  him,  under 
the  act  of  1816,  and  the 
term, 'issue,'  includes  all 
the  descendants  of  John, 
living  at  the  time  of  the 
te^ator's  death,  and  they 
are,  under  the  act,  equally 
efvtitied  to  distribution 
with  their  immediate  an- 
cestors.   Ihid. 

86.  Held,  thirdly,  that  only 
the  children  of  E.  P.  who 
wei^  in  eise  at  the  death 
of  the  testator,  can  take, 
the  general  role  being, 
that  when  the  division  is 
not  postponed  in  the  will, 
but  the  nhares  of  each  are 
ascertainable  at  the  death 
of  the  testator,  only  tliose 
can  take  under  a  gift  to 
children  of  a  particular 
person  who  were  in  being 
when  the  will  took  effect. 
Ibtd. 


d7.  Held,  rourthfv,(bat  there 
may  t)e  an  immediate  di- 
vision of  the  slaves  be- 
queathed to  legatees  for 
life,  and  al^o  an  imme- 
diate  division  of  (he  resi- 
due b«»qaealheil  amongali 
those  entitird      Ibid, 

38.  tfeM,  fifthly,  that  the  re- 
version to  which  the  re- 
presentatives of  the  testa- 
tor Will  be  entith'd^  aflir 
the  expiration  of  the  life 
esUiles  in  iho  slaves,  the 
same  having  been  undis 
posed  of  by  the  Willi  can- 
not  be  Immediately  divi- 
ded, hut  at  the  expiration 
of  each  legatee  for  Hie, 
the  slaves,  so  devised  to 
him  for  life,  will  consti^ 
tute  a  part  of  the  general 
residuum  and  may  then 
be  divided      Ibid. 

39.  Held,  sixthly,  that  tbe 
provision  in  the  will,  aa 
to  advancements,  applies 
only  to  slaves  advanced, 
and  these  are  to  be  brought 
in  by  the  several  donees, 
in  determining  their  re« 
spective  sliares;  and  that, 
in  estimating  theso  a<t« 
van  cements,  the  value  of 
the  slaves  out  and  out 
must  be  set  upon  them,  it 
being  presumed  that  the 
advancemeirt  was  of  the 
absolute  interest  in  the 
slaves,  and  not  of  a  life 
estate*     Ibidi 

40*  A  testator  devised  as 
follows ;  **]  leave  M'irb  my 
daughter  in  law,  inno 
Smith,  my  oegroboy,  Am* 
brose,  to  work  for  hicr  and 
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EbenezePs  rourchiIdren*« 
8Qpport»  until  the  young 
eat  one  arrives  at  the  age 
of  seventeen,  then  to  be 
sold,  and  the  money  to  be 
equally  divided  among 
tiiem  all,  share  and  share 
alike/  Jane  was  then 
the  widow  of  Ebenezer,  a 
son  ot'  the  testator ;  Ann, 
one  of  the  four  children, 
died  in  the  life  time  of  the 
testator.  Smith  v.  Wise 
man^  540 

41.  Held^  that  the  share  of; 
Ann  lapsed*  and  became 
a  part  of  the  undispooed 
fund.     Ibid. 

42.  Held  secondly,  that  the 
widow  was  entitled,  e* 
qually  with  the  children, 
to  a  share  of  the  money, 
which  the  negro  was  sold 
for.     Ibid. 

4d.  Susan,  the  youngest  of 
the  ohildren,died  after  the 
testator,  but  betore  she 
arrived  at  the  age  of 
seventeen.  Held,  that 
her*8  was  a  vested  legacy 
and  went  to  her  adminis 
trator.    Ihid. 

44*  HeM,  secondly,  that  the 
sale  of  the  negro  should 
take  place,  when  the  next 
youngest  of  the  children, 
who  survived,  should  ar- 
rive at  the  age  of  seven- 
teen.    Ibid* 

45.  In  another  clanse  the 
testator  devised  as  fol- 
lows :  *I  give  to  Aiexan 
der  two  tracts  ol  land,  one 
called,  &c«  I  enjoin  it  on 
him  to  pay  to  each  of 
£benfzer*s  four  children 


fifty  dollars  to  eatsh  child, 
as  they  arrive  at  the  age 
of  sixteen  ;  then  the  said 
lands  will  be  his  right  and 
property,  to  him  and  his 
heirs  forever."  Susan, 
one  of  the  four  children, 
died  before  the  age  of 
sixteen.  Hef/f,  that  the 
fifty  dollars  so  charged 
upon  the  land  in  favor  of 
Susan,  and  that  in  favor 
of  Ann  who  died  in  the 
life  time  of  the  testator, 
were  sunk,  and  the  land 
was  to  be  held  free  of 
the  charge.  Ibid. 
47  A  testator  devised  as 
follows :  **  It  IS  my  will 
and  desire, tb At  my  whole 
estate,  both  real  and  per* 
Bona  I,  except,  d^c»,  remain 
together  as  joint  stock  of 
my  beloved  wife  and 
children,  and  my  farni 
continued  ander  the  man* 
agement  of  my  executor, 
lor  their  support  and  ed- 
ucation, and  that  each 
one,  if  a  son,  receive  his 
distributive  share,  when 
he  arrives  at  the  age  of 
twenty  one  years,  and,  if 
a  daughter,  when  she  ar« 
rives  at  the  same  age  or 
marries.always  reserving 
my  house  lot,  as  a  resi 
denoe  for  my  infant  chil* 
dren  and  my  beloved  wife, 
during  her  natural  life  or 
widowhooiL''  HeU,  that 
the  widow  was  entitled 
to  an  equal  portion  of  the 
estate  with  the  children. 
Armstrong  v  Bakery.   553 
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DISSEISIN. 
A  freeholder  cannot  now  be 
dKsseised  of  his  seisin,  bar 
hy  a  dispossession  aided 
hy  the  act  of  law^  which 
Calces  away  bis  right  of 
entry.  Therefore  a  dis 
seiain,  ioi  this  State,  can 
enty  be  a  dispossession, 
and  a  continued  adverse 
possession  for  7  yeaars, 
under  color  of  title,  Ty 
Moa  V  Harringtoi^       SUV 

DONATIO  MORTIS 
eAUSA. 
When  a  party  avers  that  a 
certain  bond  was  given 
to  him  in  South  Carolina, 
as  a  donatio  m&rii$  catna. 
he  must  show  that  his 
right  accrues  under  some 
.  speoiari'  taw  o(  South  Car- 
oltna;  otherwise  the  gift 
comes  within  the  pro4ris- 
ion  of  the  comnoon  or  can 
on  law,  and  there  nrusi 
be  an  express  or  rmfxKed 
delivery,  and  the  title  to 
be  dependant  upon  the 
death  of  the  donor.  Mc- 
(JrautH  Rdwards^        202 

ENTRIES  AND  GRANTS. 

1*.  When  one  makes  an  en* 
try,  so  vague  as  not  to 
identi-fy  the  htnd;  such 
entry  does  net  amount  to- 
notice,  and  dbes  not  give 
any  priority  of  right,  as 
against  another  Individ 
ual,  who  makes  an  entry, 
has  it  surveyed,  and  takes 
oot  a  grant,  Munroe  v 
McCormick^  85 

^«  One,   who  makes  an  en- 


try  and  has  it  surveyed, 
cannot  afterwards  shift 
its  location,  to  the  detri* 
ment  of  a  subsequent  ei>* 
terer.    Ibid* 

3.  A  payment  of  money 
into  the  PobKe  Treasury 
for  an  entry  of  (ami,  with* 
oot  the  certificate,  re* 
quired  from  the  Secretary 
of  State  by  the  Act,  Rev* 
Stat.  eh.  43,  sec.  22,  is  to 
be  regarded  as  a  merely 
voluntary  and  unanibor* 
ized  act,  and  hot  ae  »  pay* 
ment  on  the  entry,  so»  as 
to  entitle  the  party  to  a 
Ifrant.  Buchannan  vFitz* 
geraU^  121 

4.  The  proviso*  in  the  Act 
of  1842,  eh.  X,  saving 
the  rights  of  ,fanior  en« 
tries,  fc)r  which  the  pur* 
cha^e  money  may  have 
been  paid,"  is  to  be  con- 
strued^ as  oot  preferring^ 
a  lapsed  entry  before  m 
junior  entry,  subsisting  at 
the  passing  o^  the  Act,  oi» 
which  th^  purchase  men* 
ey  was  afterwards  duly 
paid^  and  a  grant  obtain* 
ed  in  due  time.    Ibid^ 

5.  A.  made  an  entry  s<» 
vague  m  its  deseriptiom, 
that  no  one  eould  tell 
what  lend  it  covered  — 
Afterwards  li:  made  an 
entry  definite  in  its  de* 
scription.  A.,  having  full 
notice  of  this  entry  .causes 
a  survey  to  be  made  of 
his  entry  by  which  he  in- 
cludes the  land  entered 
by  B.,  but  to  do  so  be  is 
obliged  to  run  iwo.milea 
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in  length  and  but  a  few 
yfird.^  in  width,  nnd  pass- 
ing ov«^r  several  granted 
land»i,  and  upon  suqh  sur 
vey  obtains  a  grant,  be- 
fore B.  obtains  bi9.  Hefd, 
that  qnder  rhpse  circum- 
stances Af  i<i  to  be  looked 
upon  in  OiD  Mama  light  as 
a  junior  entt^rci**  with  no 
tice  of  a  prior  entr}'  ol  B.. 
and  that  U  's  title  is  prel- 
f  rabl<*.  and  he  has  a  right 
to  a  dfcree  compelling  A. 
to  make  him  a  convey- 
ance and  lor  profica^,  ^c. 
AJlen  V  Gilreath,         252 

6,  Bi^fore  B  di«coverrd  that 
the  land  he  entered*  in- 
eluding  a  rock  quarry, 
was  vacant,  he  had  a 
greed  to  purchase  pan  of 
a  tract  of  land,  which 
\.  claimed  from  C.  and 
which  was  supposed  to 
include  the  rock  quarry, 
bui  in  the  agreement  the 
rock  quarry  was  reserved 
to  A.  Heldn  that  this 
formed  no  reason  in  Equi- 
ty wh}'  B.  should  not  en 
terlhe  rock  quarry,  when 
he  found  it  to  be  vacant. 
Ibid. 

7»  There  is  now  no  statute, 
prescribing  thr  time. with 
in  which  grants  must  b<^ 
issued,  where  the  entry 
money  has  been  paid. — 
tCrous  V  Longt  5J5y 

8,  A  person,  therefore,  who 
pays  the  entry  money, 
may  take  out  his  grant 
when  he  ohooseSy  subject 
to  this  risk*  that  if  anoth 
er  person  eaters  the  same 


land,without  notice  of  the 
prior  entry,  and  first  ob- 
tains his  grant,  this  shall 
be  preierred.    Ibidm 

EVIDENCE. 

1.  Ei^anaininga  party  in  a 
suit  in  Equity,  as  a  wit- 
ness, is  an  equitable  re« 
lease  to  him*  as  to  the 
matter  to  which  he  is  ex* 
amined.  Burton  v  Slam^ 
per^  14 

2.  U  the  party  examined  be 
the  one  primarily  liable* 
and  the  other  defendant 
only  secondarily ,the  plaiQ* 
tiff  gives  up  bis  claim 
against  both  by  the  ex- 
amination of  the  former. 
Ibid. 

3.  A  deed,  absolute  on  its 
face,  may  be  shewn  to 
have  been  intended  mere* 
ly  as  a  security,  tboqgh 
not  by  parol  evidence,  by 
itself,  that  it  was  meant 
by  the  parties  to  be  a 
mortgage  ;  but  it  must  bo 
by  clear  and  cogent  evi  • 
dence,  as  by  proof  dehors 
of  facts  and  circumstan- 
ces, which,  to  the  appre« 
hension  of  tnen  versed 
in  business  and  judicial 
minds,  are  incompatible 
with  the  idea  of  a  pur- 
chase and  leave  no  fair 
doubt  that  a  security  only 
was  intended,  Blackwell 
v  Overby^  38 

4«  Thus  where  A.  made  a 
conveyance  to  B  and  C, 
absolute  on  its  face,  for 
his  interest  in  a  gotd 
miaet  for  the  considera- 
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.  tion  or  840,  when  it  was 
8hf  wn  to  be  worth  $400  ; 
when  A.,  at  the  time,  was 
in  great  distress   for  mo 
ney  ;    when    the  alleged 
price  was  not  paid  at  the 
preparation  or  execution 
oi   I  he   deed,  nor  any  se 
cui  ity  given  for  it ;  when 
upi>n   the  interest    being 
al'tf*rwards  sold  by  B.  and 
C.  lor  ;5400,  they  retained 
S40  and  paid  A.  8G0  more 
out  ol'the amount  received 
on  the  sale;  when  A*  as 
seried,  in  the  presence  of 
B    and  C,   that   he   had 
made  the   conveyance  in 
truHt    and   they   did    not 
deny  it ;  when   A.,  after 
the  conveyance,  continu- 
ed   in    possession  of  the 
mine,  taking    the  profits 
.    as  he   had   done   before  ; 
Held,  that  upon  these  cir- 
cumstances, the   convey 
ance  must  be  deemed  and 
taken  by  the  Court,  as  in 
tended  tor  a  security  only, 
and  that  A*  is  cntiiled  to 
the  same  relief,  as  if  it  had 
so  appeared  on  the   (ace 
ot  the  instrument.     Ibid. 

EXECUTIONS. 

1*  Where  a  tract  ot  land  is 
bought  for  a  wife,  and  the 
proceeds  paid  partly  out 
of  the  proceeds  of  her  own 
real  estate,  to  the  sale  oi 
which  she  assented  only 
on  condition  that  the  pro 
ceeds  of  the  sale  should 

.  be  so  invested,  and  part  of 
the  price  was  paid  by  her 
husband  ;    Held^  that  so ' 

S 


far  as  the  proceeds  of  her 
estate  went  to  the  pay* 
ment  of  the  price,  she  was 
a  cestui  que  trusty  and,  as 
to  the   residue,   her   bus* 
band — and  that  this,  be- 
ing a  mixed  trust,  was  not 
subject    to    execution*-^ 
Williams  \  Williams^    20 
2.  A«  made  a  contract  for 
the  purchase  of  a  tract  of 
land,  gave   his  bond  for 
the  purchase  money,  on 
which  he  made  some  pay- 
ments, and  took  a  bond  for 
the  conveyance  of  the  ti 
tie,   whenever  the  infaot 
to  whom  it  belonged,  be- 
came of  age  ;  and  a  judg* 
ment  having  been  recov- 
ered  against   A.   for  the 
balance  ot  the  purchase 
money,     exeuuiion     was 
levied  on  his  interest  in 
the  land,  and  B.  became 
the  pui chafer  at  the  sale 
under    this   levy.      Held^ 
that  B.  acquired  no  title 
of  any  sort  to  the  land,  as 
there  was  no  trust  subject 
to  ex  cution.  the  trust  be* 
ing   a  mixed,  and  not  a 
pure,    trust.      Melton   v. 
Davidson^  194 

FRAUD  AND  FRAUDU- 
LENT CONVEYANCES. 

1.  Though  fraud,  circum- 
vention or  undue  influ- 
ence will  avoid  the  exe* 
cution  ot  a  dei'd  yet  fair 
argument  and  persuasion 
maybe  used  without  hav- 
ing ihrtt  consequence. — 
Taylor  v  Taylor^  26 

2.  A  Court  of  Equity  will 
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compel  the  discovery  of  a 
secret  trust,  to  enforce  it, 
if    lawful,  or    declare  it 
void,  if  unlawful,  when- 
ever the  fact  of  its  not  be 
ing  declared  in  the  con- 
veyance, creating  the  le 
gal  estate,    is  caused  by 
fraud    or  circumvention, 
or  is  the    result  of    ncci 
dent   or  mistake,   or  the 
omission  is  by  de8i$i:n,  the 
trust  being  unlawful  and 
the  object  of  secrecy  be 
ing  to  evade  the  policy  of 
the  law;  the  Court  in  all 
these  eases  proceeding  up- 
on the  idea  of  preventing 
fraud.     Brown  v   Clegg, 

90 

3.  Neither  weakness  of 
mind  nor  old  age  is,  of 
itself,  a  sufficient  ground 
to  invalidate  an  instru 
roent  To  have  that  ef- 
fect, there  must  be  some 
fraud  in  the  transaction, 
either  expressly  proved 
or  inferred  from  the  cir 
cumstances.  Suttles  v 
Hay,  124 

4.  AUbough  the  secret  em 
ployment  of  a  bye  bidder 
at  an  auction  sale,  may 
be  a  iraod  upon  the  ven 
dee,  yet  the  latter  must 
aver  in  his  bill  and  show, 
that  he  abandoned  the 
contract,  as  soon  as  be 
discovered  such  fraud. — 
McDowell  v  Sitnms.     278 

6.  Where  a  woman,  just  be- 
fore marriage,  secretly 
and  with  the  intent  to 
deceive  her  intended  hus- 
band, conveys  away  her 


property.  Held,  that  the 
conveyance  was  void  as 
to  him,  though  the  chil 
dren  to  whom  it  was  con* 
veyed,  were  themselves 
innocent.  Tisdale  v  Bai* 
ley,  358 

6.  A  purchaser  for  value 
from  a  fraudulent  gran 
tee,  where  there  is  actual 
fraud,  gets  a  valid  title, 
unless  be  has  notice  of  an 
existing  debt  unpaid,  or 
of  a  debt  subsequently 
contracted,  before  he 
makes  the  purchase.— 
Toole  V  Darden.  394 

7.  Where  a  fraud  has  been 
practised  on  an  infant,  in 
order  to  procure  from  him 
a  contract  for  the  sale  of 
his  land,  a  Court  of  Equi- 
ty will  neither  compel 
him  to  execute  (he  con- 
tract, nor  will  it  require 
him  to  make  compensa 
tion,  if  the  infant  has 
been  guilty  of  no  fraud 
h  i  mse  1  f.  Griffis  v  Young- 
er,  520 

8.  When  a  voluntary  deed 
of  her  property  is  made 
by  a  woman,  in  contem- 
plation of  a  marriage,  af« 
terwards  consummated, 
without  the  existence  of 
the  deed  being  made 
known  to  the  intended 
husband,  this  is  in  law  a 
fraud  upon  him.  Strong 
V  Menzies,  544 

GIFTS. 
1.  Where  a  parent,  on  the 
marriage  of  his  daughter, 
delivers    negroes    to  bis 
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son-in-law,  hisRabseqaent 
declarations,  in  the   ab 
sence  of  the  son  in*law, 
are   not   competent   evi 
dence.     Hicks  v  Forrest^ 

528 
2.  Where  negroes  are  de- 
livered by  a  parent  to  a 
soninlaw  at  the  time  of 
bis  marriage,  and  the  son- 
in  law,  afterwards,  in  the 
lifetime  of  the  parent,  sells 
the  negroes,  they  are  fit  ill 
to  be  considered  as  a  gifi 
by  the  parent,  and  the  ad 
vancement  is  to  be  valued 
at  the  lime  of  the  delive- 
ry.    Ibid. 

GUARDIANS  &  WARDS 

1.  The    Act  of    Assembly. 
Rev.  St.  ch.  54,  sec    23 
which    authorises    guar- 
dians, who  have  been  ap 
pointed  in  another  State, 
to  orphans  who  have  re- 
moved to  that  State  and 
have   guardinns  here,  to 
demand    and   receive  of 
the  latter  the  estate  of  tho 
wards,  does  not  apply  to 
testamentary     guardians 
appointed  in   this   State 
Pugh  V  Mordecai,  6 1 

2.  A  guardian  is  not  bound 
to  have  the  money  r^ady 
to  pay  his  ward,  when  he 
comes  of  age,  but  the  ward 
is  bound  to  take  a  bond 
in  discharge  of  the  guar- 
dian, which  the  latter  pro 
perly  took  and  has  not 
made  his  own  by  fraud  or 
laches*  Such  a  bond  in 
truth  belongs  to  the  ward, 
just  as  much  as  a  specific 


chattel*    Ooodson  v  Chad- 
soUf  238 

HUSBAND  AND  WIFE. 

1.  In  this  State,  a  wife  has 
no  right  to  have  a  pro- 
vision made  for  her  out  of 
a  distributive  share  ac- 
cruing to  her  during  her 
coverture.   Allen  v  Allen^ 

293 

2.  And  the  husband  is  not 
at  liberty  to  make  a  vol- 
untary disposition  of  snch 
distributive  share,  even  in 
trust  for  his  wife,  so  as  to 
prevent  it  from  being  lia* 
ble  to  the  claims  of  his 
creditors.    Ibid. 

3.  A  husband  has  a  right 
to  assign  for  the  payment 
of  his  debts  a  legacy  due 
to  his  wife.  Barnes  v 
Pearson,  482 

INFANTS. 
When  the  land  of  an  infant 
is  sold  by  a  decree  of  a 
Court  of  Equity  for  a  par- 
ticular purpose,  any  sur- 
plus of  money,  that  re- 
mains after  that  purpose 
is  accomplished,  will  be 
regarded  as  real  estate, 
and,  upon  the  death  of  the 
infantfintestate,  will  goto 
his  heirs  at  law  and  not 
to  his  next  of  kin.  March 
V  Berrier^  584 

INJUNCTIONS. 
1.  In  an  injunction  case,  if, 
upon  the  hearing  of  the 
answer,  the  statements 
are  such  as  to  leave  in  the 
mind  of  the  Court  a  rea- 
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sonable  doubt,  whether 
the  plaint iflf's  equity  is 
sufficiently  answered,  the 
injunction  will  not  be  dis- 
solved, hut  will  be  con- 
tinued to  the  hearing. — 
Monroe  v  McEntyre^    65 

2.  Where  A.  upon  a  good 
consideration  gave  to  B. 
a  power  of  attorney,  to 
prosecute  a  suit  at  law  in 
the  TiHine  of  A.  but  for  the 
benefit  of  B.,  B  indemni 
fylng  A.  Hga'nst  all  re- 
sponsibility for  the  costs. 
a  Court  of  Equity  will 
enjoin  A.  from  dismissing 
the  suir.     Ibid. 

3.  Where  a  vendee  gave 
a  bond  for  the  purchase 
money  of  a  trnct  of  land, 
and  the  vendor,  at  the 
same  time,  gave  a  bond  to 
make  a  valid  title,  when 
the  money  was  paid ;  Held, 
that  these  were  concur 
n  nt  acts,  and  that,  if  the 
vendor  attempted  to  col- 
lect the  money  on  the 
bond  for  the  price  of  the 
land,  without  making  or 
tendering  a  valid  title,  the 
vendee  was  entitled  to  an 
iTyunotion,  and  if  a  valid 
conveyance  of  title  was 
not  filed  iu  Court,  after 
the  bill  of  injunction 
granted,  the  injunction 
should  be  continued  to  the 
hearing.  Brittain  v.  Mc 
LaiUf  1G5 

4.  After  there  has  been  a 
judgment  at  law,  at  the 
instance  of  some  tenants 
ID  common,  for  an  actual 
partition  of  land,  the  other 


tenants  or  ahy  of  them 
may  have  an  injunction 
against  the  judgment,  up- 
on the  allegation,  that  the 
land  cannot  be  actually 
divided  without  injury  to 
the  owners,  and  the  in- 
junction will  he  continued 
until  the  hearing,  that  the 
Court  may  decide,  upon 
the  proofs,  whether  an  ac- 
tual partition  or  a  sale  of 
the  premises  will  be  most 
for  the  interest  of  the  par- 
ties.    Gash  v.  Ledbetter, 

183 

5.  An  officer,  who  merely 
proceeds  to  collect  an  ex- 
ecution put  into  his  hands 
as  an  officer,  ought  not  to 
be  made  a  party  to  a  bill 
of  injunction,  and,  if  he 
is  so,  the  bill  will  be  dis- 
missed as  to  him  with 
costs.     Lackay  v  Curtis^ 

199 

6.  In  injunction  cases,  where 
the  answer  does  not  con- 
fess the  equity  set  up  in 
the  bill,  and  is  not  evasive 
but  contains  a  fair  re« 
sponse  to  all  the  allega- 
tions, the  injunction  will 
be  dissolved,  as  a  matter 
of  course.  Green  w  Philips  ^ 

223. 

7.  When,  in  an  injunction 
bill,  the  answer  admits 
the  equit}'  charged  in  the 
bill,  but  brings  forward  a 
new  fact  in  avoidance  of 
it,  the  injunction  must  be 
continued  until  the  final 
hearing  Strong  v  Men- 
zieSf  544 
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JUDGMENT,  Ex  parte. 
An  ex  parte  judgment  a 
gainst  a  person,  not  a  cit- 
izen or  inlmbiiant  of  the 
Country,  has  no  extra  ter- 
ritorial obligation,  and 
ought  not  to  he  p'Spected 
by  the  Courts  of  other 
Countries,  further  than  it 
may  be  made  to  appear  to 
be  right.     Battle  v  Jones, 

567 

JURISDICTION 

1  It  is  an  established  rule 
of  a  Court  of  Equity  to 
grant  relief  in  c:<?ps  of  a 
mistake  in  matters  of 
faet,  when  the  mistaken 
fact  constitutes  a  materi- 
al ingredient  in  the  con 
tract  of  the  parties.  But, 
to  authorise  this  interfer- 
ence, the  mistake  must 
be  made  out  entirely 
satisfactor}'.  Stamper  v 
Hawkins,  7 

2  Where,  upon  a  contract 
for  the  sale  of  land  by  the 
acre,  it  was  agreed  that 
it  should  bo  referred  to  a 
particular  surveyor  to  as 
certain  the  number  ol 
acres,  and  the  surveyor 
made  the  survey,  but  it 
was  impossible  to  make  a 
plot  from  his  field  notes, 
so  as  to  ascertain  the 
number  of  acrr^s;  Held, 
thai,  on  the  ground  of  this 
mistake  of  the  surveyor, 
either  party  was  entitled 
to  demand  a  re«survey. — 
Ibid. 

3  Where  there  has  been  a 
judgment  at  law,  a  Court 


of  Equity,  except  in  a 
case  of  fraud,  will  not  in« 
terfere  in  hehalf  of  either 
party,  upon  the  ground  of 
testimony  being  discover- 
ed since  th«  trial,  which 
was  unknown  to  the  par- 
ty at  the  time  of  the  trial 
and  which  would  have 
materially  varied  the  re- 
sult.    Fuwdl   v   Watson^ 

94 

4.  Vvhere  a  suit  abated  by 
thetlentli  ^i\  liie  Jefendanc 
and  an  exrcution  issued 
against  the  plaintilf  for 
all  the  costs,  at  the  in- 
stance of  the  heirs  of  the 
dtjceased,  the  execution 
was  void,  and  a  note  giv- 
en by  the  plaintifTfor  the 
purpose  of  discharging  it, 
being  without  considera- 
tion, the  plaintiff  has  a 
right  in  equity  to  be  re- 
lieved against  it.  Lfich^ 
ay  V  Curtis,  19i^ 

6.  A  note,  being  passed 
without  endorsement, and 
therelore  there  being  no 
lepral  title  in  the  person, 
to  whom  it  was  transferr* 
ed,  he  is  subject  to  the 
same  equity  as  the  payee, 
without  regard  to  the 
question  of  notice.     Ibid. 

6.  Where  a  recover}'  in  e- 
jectment  has  been  effec'- 
ed  by  a  combination  be« 
tween  the  purchaser  at  a 
sherilf 'ssale  and  trustees, 
who  have  the  legal  title, 
by  which  the  laiter  are 
induced  to  commit  w 
breach  of  trust ;  Held^ 
that  the  cestuis  que  truU 
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are  entitled  to  an  injunc- 
tion, to  be  continued  to 
the  bearing,  to  prevent 
tbe  plaintiff  in  ejectment 
from  taking  possession  of 
the  land.  Irwin  v  Harriss^ 

215 

7.  A  Court  of  Equity  will, 
under  no  circumstances, 
permit  a  trustee  to  secure 
a  debt  of  his  own,  not  se 
cured  by  the  trust,  by 
iorming  a  combination 
with  one  claiming  ad 
versely  to  those,  whose 
interest  he  has  underta' 
ken  to  protect.     Ibid, 

8.  It    is  the  policy  of    the 
law  to   favor  purchasers 

*  at  sheriff's    sairs,    as  a 
gainst  debtors  in  the  cxe 
cutions. whose  debts  have 
been  paid  by  the  purchas- 
ers,   but  not    as  against 
third  persons.     Ibid, 

9.  A  Court  of  Equity  never 
interferes  in  behalf  of  a 
mere  legal  demand,  until 
the  creditor  has  Iriwd  the 
legal  remedies  and  found 
them  ineffectual.  Whtel 
er  V  Taylor.  225 

10.  A  bill  in  equity  for  the 
reconveyance  of  a  tract 
of  land,  for  which  the 
plaintiff  alleged  tiie  de 
fendant  had  by  fraud  ob 
tained  from  him  a  deed 
of  trust,  may  be  \  rought 
either  in  the  County  in 
which  the  land  lies,  or  in 
that  in  which  either  of 
the  parties  resides. — 
Troutman    v    Troutman. 

232 
IK  Where  a  party  has  had 


a  trial  at  law  on  a  case 
exclusively  within  the  ju  • 
risdiction  of  a  Court  of 
law,  a  Court  of  Equity 
will  not  interfere  with 
the  judgment,  except  for 
some  new  matter,  not 
kiWwn  to  the  party ,while 
the  Court  of  law  had  the 
case  in  its  power,  and, 
then,  not  for  matter  to  re- 
pel the  charge  by  oppo- 
sing proofs,  but  such  as 
destroy  his  adversary's 
proof.     Houston  v  Smithy 

264 

12.  Where  A.,  in  right  of 
his  wife,  was  entitled  to  a 
distributive  share  of  a 
personal  estate,  and,  in 
consideration  of  an  as- 
signment thereof,  procur- 
ed a  conveyance  to  be 
made  to  his  wife  of  cer- 
tain lands  by  B.,  and  the 
deed  was  never  register- 
ed ;  '  and  afterwards  Ar 
persuaded  his  wife  to  let 
this  deed  be  surrendered 
and  procured  a  convey- 
ance of  the  same  land  to 
be  made  to  himself,  and 
then  sold  the  land  to  C, 
who  was  ixhona  fide  pur- 
chaser, for  a  valuable 
consideration  and  without 
notice.  Held,  that  the 
heirs  of  the  wife,  after 
her  death,  had  no  equita- 
ble claim  for  this  land 
against  C,  Crump  v. 
black,  82 1 

13.  Where  both  parties  are 
equally  entitled  to  con- 
sideration, Equity  does 
not  aid  either,  but  leaves 
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the  matter  to  depend  upon 
the  legal  title.     Ibid, 

14.  Where  a  bona  fide  pur- 
chaser, for  a  val  uable  con- 
sideration, without  no 
tice,  has  acquired  the  le- 
gal title, a  Court  of  Equi- 
ty will  not  interfere  tode 
prive  him  of  his  legal  ad- 
vantage.    Ibid. 

15.  The  only  cases,  in  which 
the  Court  of  Equity  will 
interfere  to  set  up  an  in 
complete  legal  till«,  are 
those  against  volunteers 
Ibid. 

16.  Where  a  plaintiff  al- 
leges an  important  equity, 
he  is  at  liberty  to  add  a 
small  item,  not  by  itself 
within  the  jurisdiction  of 
the  Court,  when  it  is  con- 
nected with  and  tends  to 
elucidate  the  main  sub- 
ject.    Hart  V  Roper,  319 

17.  Where  there  has  been  a 
suit  between  parties,  an 
account  taken  and  a  de 
cree  thereon,  neither  par- 
ty, while  the  decree  r«- 
mains  in  force,  can  bring 
a  new  suit  for  the  purpose 
of  recovering  items,  which 
it  is  allejfed  were  omitted 
in  the  former  account. — 
Horner  v  Dunnegan,  371 

18.  Although  a  Court  of  E- 
quity  assume  3  jurisdiction 
upon  the  grounds  of  the 
oath  of  the  party  and  the 
indemnity  decreed,  yet, 
where  the  bond  has  been 
destroyed  or  suppressed 
by  the  obligee,  no  relief 
will  be  given.  Davis  v 
Davis,  418 


19.  An  award  for  the  pay- 
ment of  money  merely  can 
only  be  enlorced  at  law — 
Equity  has  no  jurisdiction 
over  it.  Cannady  v  /Jo- 
bards,  422 

20.  Though  Equity  will  not 
compel  a  purchaser  to  ac- 
cept a  doubtful  title,  yet 
the  doubt  must  be  a  rea- 
sonable one.  Tomlinson 
V  Savage,  430 

21.  In  a  bill  to  rescind  a 
contact  for  land  purchas- 
ed at  auction,  upon  the 
vendor  employed  'puffers,* 
the  lime,  when  the  vendee 
discovered  this  fact,  must 
be  set  forth.     Ibid, 

22.  A.  purchased  a  tract  of 
bind  from  B.  and,  after- 
wards supposing  that  B. 
had  not  a  good  title,  pro- 
cured it  conveyance  from 
C.  the  original  owner* 
under  whom  B.  claimed. 
Held,  that  if  B*s.  title  was 
but  an  equitable  one* 
when  A.  wa*?  induced  to 
believe  that  it  was  a  legal 
one,  upon  B 's  refusal  to 
procure  and  convey  the 
legal  title,  A  had  a  right 
to  have  the  contract  re- 
scinded. But,  as  he  chose 
to  purchase  the  legal  title 
himself,  he  cannot  claim 
more  from  B  than  to  be 
reimbursed  what  it  cost 
him  10  get  the  legal  title. 
Kindlay  v  Gray,  445 

23  When  an  instrument  is 
intended  to  carry  an  a- 
greement  into  execution, 
but,  by  reason  of  a  mis- 
take either  of  fact  or  of 
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Inw,  does  not  fulfill  that 
inlention,  by  parsing  the 
rstate  or  the  thing  bar 
gained  fop.  Equity  cor 
rects  the  mistake,  by  de- 
creeing a  proper  instru* 
nnent  to  be  executed. — 
McKay  v  Simpson,      452 

24.  In  a  .suit  in  equity  to 
recover  the  amount  of  a 
lost  note,  an  affidavit  of 
the  loss,  annexed  to  the 
bill,  is  sufficient  to  giv(t 
jurisdiction  to  the  pourt, 
and.  at  the  hearing,  to  lei 
in  proof  of  the  contents  of 
the  note,  unless  there  be 
some  opposing  testimony. 
Fisher  v  CarroUy         4«.'S 

25.  The  case  would  be  dif- 
ferent, if  the  execution  or 
contents  of  the  note  were 
denied  ;  and  that  whs,  on 
ihe  onth  ot  the  dd'endant, 
sug:<ested,  as  the    pj/iiu 

I  ill's  motive  for  lalst'ly 
alleging  its  loss.  In  such 
a  case,  alihou^rh  Equity 
would  not  refuse  to  con- 
sider the  n)ere  afiidavit  .jS 
sulhcienr.  to  account  tbr 
not  producing  the  original 
note,  the  strictest  and 
clearest  proof  won  hi  he 
required  of  the  execution 
and  contents.     In  id. 

LEI'TEH  OF  CREDIT. 
A.  gave  to  B.  a  letter  to  C 
a  merchant,  in  the  follow- 
ing words  :  •*  My  friend 
B.  goes  to  your  City  for 
goods  on  a  short  credit  — 
1  am  satisfied  you  will  be 
sate  in  selling  him  any 
amount  he  may  see  proper 


to  purchase.  From  my 
long  acquaintance  with 
him,  I  do  not  hesitate  to 
say,  that  he  is  as  punctual 
a  man  as  I  know.'*  Held^ 
that  this  was  not  a  letter 
of  credit,  but  a  represen- 
tation merely  of  A  's  opin- 
ion of  B.'s  solvency  and 
punctuality,  and,  if  not 
given  mala  fide,  subjects 
A.  to  no  responsibility. — 
Hardy  v  Pool^  28 

LIMITATION  &    LAPSE 
OF  TIME. 

Where  a  negro  slave  waa 
sold  by  an  order  of  Court, 
upon  the  application  of 
the  administrator*  who 
was  also  the  guardian  of 
thfi  infant  distributees, 
for  a  division  among 
them,  and  the  stave  was 
purchased  by  the  guar- 
dian, and  afterwards  a 
settlement  was  made  be- 
tween the  puardian  and 
the  husbands  of  the  infant 
distributees,  with  a  full 
knowledge  of  the  circum- 
stances.and  the  guardian 
charged  with  the  amount 
of  the  price  he  bid  for  the 
negro,  and  sixteen  3'ear» 
had  elapsed  after  the  sale 
of  the  negro;  Held^  that 
neither  the  distributees, 
nor  any  that  represent 
them,  had  any  right  to  set 
aside  the  sale.  Hawkins 
V  Simmons^  16 

LUNATICS. 
1.  When  the  land  of  a  luna- 
tic is  sold  on  the  petition 
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of  the  guardian,  the  pro 
cecds  are  under  the  direc- 
tion of  the  Court,  and  no 
creditor  can  claim  a  pri 
ority,     Latham^  ex  parte, 

406 
2.  When  the  lunatic  dies, 
or  his  disability  is  remov- 
ed, then  the  property  re- 
maining, or  its  proceeds, 
is  to  be  delivered  over  to 
the  lunatic  himself  in  the 
latter  case  or  to  his  rep- 
resentatives in  the  former 
case,  and,  of  course,  will 
th«  n  be  subject  to  the 
claims  of  the  creditors,  as 
in  other  cases  of  individ* 
ual  debtors.    Ibid. 

MORTGAGES. 

L  In  order  to  rebut  the 
presumption,  under  the 
Statute,  of  the  aban 
donment  of  the  right  of 
redemption  in  a  mortgage, 
upon  the  ground  of  great 
mental  distress  and  decay 
of  memory,  if  these  can 
have  such  an  effect,  they 
must  be  established  be- 
yond all  doubt ;  for  the 
statute  is  one  of  repose 
and  its  provisions  ought 
to  be  fairly  carried  out. 
Ingram  v  Smiths  07 

2.  In  the  case  of  bills  for 
redemption  of  mortgages, 
it  is,  how,  the  usual 
course  of  the  Court,  not 
to  re'quire  the  mortgagor 
to  pay  the  debts  and  costs 
by  a  given  day,  or  that 
his  bill  shall  stand  dis« 
missed,  but,  in  default  of 
payment,  to  order  a  sale ' 

4 


of  the  subject,  and  out  of 
the  proceeds  discharge 
the  incumbrance,  and 
then  the  surplus  belongs 
to  the  mortgagor.  Ihid, 
3.  Where  a  deed  is  absolute 
on  its  face,  it  cannot  be 
con  verted  into  a  mortgage 
or  security  for  a  debt, 
merely  by  evidence  of  the 
declaration  of  the  parties 
or  the  unaided  memory  of 
witnesses.  There  must 
be  proof  of  facts  and 
circumstances,  de/iors  Uic 
deed^  incompatible  with 
the  idea  of  an  absolute 
purchase  and  leaving  no 
doubt  on  the  mind,  l^ere 
must  be  an  allegation, 
that  the  clause  of  redemp* 
tion  was  omitted,  by  rea« 
son  of  ignorance,  mistake, 
fraud  or  undue  ad  vantage. 
Kelly  v  Bryaji^  -  283 

PARTIES- 

1.  In  a  bill  to  redeeiti  a 
mortgage,  the  personal 
representative  of  the 
mortgeigee  is  a  necessary 
party.     Guthrie  v  Soi-relL 

13 

2.  When  creditors,  who 
claim  under  a  deed  of 
trust  for  the  payment  of 
debts,  are  in  a  posterior 
classythey  need  not  make, 
as  parties  to  their  bill, 
those,  who  have  the  prior 
incumbrance,  but  they 
must  make,  as  parties,  all 
who  are  in  their  own 
class.    Patton  v  Bencini^ 

204 

3.  The  husband  is  a  neces- 
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sary  party  to  a  bill  filed 
by  a  wife,  to  recover 
slaves,  alleged  by  her  to 
kave  been  conveyed  to  a 
trustee  for  her  separate 
use.       Wilson  v    Wilson, 

886 
PARTITION. 
»  Where  dower  has  been 
assigned  to  a  widow,  by 
giving  her  one  third  of  the 
nelt  profits  of  an  estate, 
this  is  no  impediment  to 
a  partition  or  sale  for 
partition  by  thjs  heirs  — 
Bassell  v  Mizetl,         392 

PLEADING  AND  141AC- 
TICE. 

I.  Where  a  bill  is  filed  to 
compel  a  party  to  deliver 
up  an  instrument,  in  his 
possession,  upon  the 
ground  that  it  is  a  forged 
instrument,  the  plaintifT 
has   a  right   to  have   it 

5>roducedand  lef^in  Court 
or  inspection  and  for  the 

'    better     examination     of 

witnesses — the  bill  in  this 

case,  alleging  the  forgery, 

having  been  sworn  to. — 

*  Scut'horough   V    TumielU 

103 

3.  It  is  a  rule  in  Equity,  that 
relief  must  be  grunted 
according  to  the  allega* 
tions  of  the  bill  and  the 
proofs  The  latter  must 
not  only  shew,  that  the 
plaintifi* is  entitled  tosome 
relief,  but  that  he  is  enti 
tied  toit  upon  the  grounds, 
on  which  he  has  placed 
his  claim.  Craige  v. 
Craige,  191 


3^.  In  this  case,  a  motion' 
was  made  to  remand  the 
cause,  because  it  had  been 
setforhearingand  ord'ered 
to  be  transferred  to  the 
Supreme  Court,  at  a  spec* 
iai  term  of  the  Court 
below;  Held,  that  the 
order  of  the  Court  below 
was  right,  and  the  motion 
to  remand,  on  the  ground 
that  the  Court  below  had 
no  right  to  make  such 
order,  was  refused.  Roys* 
ter  V  Chandler^  291 

4l  When  a  case  is  made  out 
between  defendants  by 
evidence,  arising  from  the 
pleadings  and  proofs  be- 
t^een  the  plaintiff  and 
the  defendants,  one  defen* 
dant  may  insist,  that  he 
shalt  not  be  obliged  to 
institute  another  suit  a- 
gainst  his  codefendant, 
for  a  matter  that  may 
then  be  adjusted  between 
them.  Tf/soa  v  Harring* 
ton,  320 

5.  On  a  motion  to  dissolve 
an  iryunction,  there  may 
be  an  order  for  its  dissolu- 
tion or  for  its  continuance 
to  the  hearing  ;  but  the 
bill  cannot  be  dismissed 
before  the  hearing.  Allen 
v  SmithetTnan,  341 

6.  The  maxim,  *'ignorantia 
legis  neminem  excusat!*  is 

founded  upon  the  presump* 
tion  that  every  one,compe- 
tent  to  act  for  himself^ 
knows  the  law ;  but  the 
presumption  that  he  knows 
it  is  not  conclusive,  but 
may  be  rebutted.    Har.t 
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V  Roper,  349 

i.  Therefore,  when  a  plain- 
tifTalleges  in  his  bill,  that 
he  was  ignorant  of  the 
law.  and  the  defendant 
demurs,  it  seems  that  the 
latter  cannot  take  advan- 
tage of  the  maxim.  Ihid. 
8,  Where  a  cause  is  remov^ 
ed  to  this  Court  upon  Bill 
and  demurrer,  on  over- 
ruling the  demurrer,  the 
cause  will  be  remanded 
to  the  Court,  from  which 
it  came,  for  further  pro- 
ceedings. Ihi(L 
tl.  Where  a  bill  was  filed 
against  two,  one  of  whom 
put  in  an  answer,  to 
which  there  was  a  repli- 
catton,  and  the  other  filed 
n  demurrer,  the  cause, 
white  in  that  stat«,  can- 
not be  removed  to  this 
Court  under  the  Act  of 
1 848,  ch.  80.     Ray  v  Ray. 

Seb  Bill  and  Answer. 

SPECIFIC  PERFOR- 
MANCE. 
1.  Where  a  party  covenants 
to  convey  a  title  to  a  tract 
of  land,  he  cannot  resist  a 
claim  by  the  vendee  for 
specific  performance,  by 
she  wing  that  a  part  of  the 
title  is  in  others,  that  he 
has  in   vain   endeavored 
to  procure  a  conveyance 
from  them,  and  that  there- 
fore he  is  unable  to  com- 
plete  the  title,  and,espec 
ially,  where  he  was  cog 
nizant  of  his  want  of  title. 
Love  V.  Canipi  209 


2.  What  might  be  the  eflTecC 
of  a  knowledge  on  the 
part  of  the  covenantee,  at 
the  time  the  contract  was 
made,  that  the  covenantor 
had  not  the  title,  and 
whether  a  Court  of  Equity 
would  in  such  a  case  de« 
cree  a  specifrc  perform 
mance  or  leave  the  party 
to  his  action  of  law  for 
damages,  Quere  T    Ibid. 

SURETIES. 

1.  There  was  a  judgment 
against  the  principal  and 
two  sureties,  and  an  exe- 
cution levied  on  the  pro* 
perty  of  one  of  the  sureties, 
A.  bought  this  property 
from  this  surety,  pendiiig 
the  levy,  and,  aflerwards^ 
obtained  an  assignment 
of  the  judgment,  to  enable 
him  to  have  the  whold 
amount  satisfied  out  of 
the  property  of  tho  co« 
surety,  and  issued  an  exe- 
cution for  that  purpose. — 
Held^  that  a  Court  of 
Equity  will  restrain  him 
from  collecting  out  of  the 
co-surety  more  than  the 
fair  proportion  which  the 
latter  owed,  whether  A. 
had  actual  notice  of  the 
lien  of  the  execution  or 
not.    Dobson  v  Pralher^ 

31 

2.  A  surety  to  a  guardian 
bond  Is  not  discharged 
from  his  liability,  by  the 
guardian's  giving  a  new 
bond  with  other  sureties. 
Jones  V  BlantoUf  115 

3.  A  surety,  who  has  been 
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compelled  to  pay  the  Jebt 
of  bis  principal,  must 
make  all  his  co-sureties 
parties  to  a  bill  for  contri- 
bution, if  they  are  in  this 
State  and  solvent.  But 
where  one  is  out  of  the 
jurisdiction  of  the  Court, 
and  others  are  within  it, 
the  plaintiff,  by  stating 
the  fact  in  his  bill,  is  at 
liberty  to  proceed  against 
the  latter  alone.    Ibid. 

4.  The  co-surety,  who  is  in 
this  State,  will  have  to 
make  contribution,  with- 
out regard  to  the  share  of 
contribution,  which  the 
absent  co'surety  would 
have  had  to  pay,  had  he 
been  within  the  reach  of 
the  process  of  our  Courts. 
Ibid. 

5.  A  surety  to  a  guardian 
bond,  when  sued  by  the 
wards,  is  not  bound  to 
avail  himself  of  the  statute 
of  limitations.     i&iJ. 

6.  All  the  bonds  given  by  a 
guardian  are  but  securi- 
ties for  the  same  thing, 
and  the  sureties  on  each 
are  bound  to  contribution, 
but  their  liabilities  are  in 
proportion  to  the  amount 
of  their  respective  bonds. 
Ibid. 

%  It  is  a  principle  in  Equity, 
that,  when  land  is  sold  by 
a  Clerk  and  Master  under 
a  ducree  of  a  Court  of 
Equity,  and  the  legal  title 
is  retained  until  the  pur- 
chase money  is  paid,  if 
the  principal  becomes  in* 
bulveut  before   so  doing, 


the  sureties  have  an  im« 
mediate  equity,  cither  be- 
fore paying  the  money  or 
after,  to  subject  the  land. 
Egerton  v  Alley ^  188 

TENANT  FOR  LTFE'  <k 
REMAINDERMAN. 

1.  Where  there  is  a  tenant 
for  life  of  slaves  and  a 
remainderman,  it  is  fio 
injury  by  the  tenant  for 
Hie  to  the  remainderman, 
simply  to  remove  the 
slaves  to  another  State, 
or  thus  to  remove  them 
and  sell  nothing  more 
than  his  own  interest  in 
them,  unless  he  does  it 
fraudulently  for  the  pur- 
pose of  injuring  the  re- 
mainderman  by  such  sale, 
and  an  injury  actually  re 
suits.       Lee  v   McBride^ 

533 

2|  Where  there  is  a  tenant 
for  life  of  slaves  and  a  re  • 
mainderman,  and  thfi  tea- 
ant  for  life  sells  the  slaves 
to  a  third  person,  who 
threatens  to  convey  them 
out  of  the  State,  the  re« 
mainderman  is  entitled  fo 
his  writ  of  injunction,  &c. 
Brown  v.  Wilson^         658 

TENANTS  IN  COMMON. 

Where  one  tenaut  in  com- 
mon has  long  been  in  ibe 
reception  of  the  profits  of 
the  estate  held  in  com- 
mon, he  is  bound  to  ac- 
count with  his  co-tenant 
for  all  his  share  of  the 
profits  received,  no  matter 
at  what  time  received, 
unless  there   is  evidence 
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of  an  ouster,  or  unless 
fiuch  co-tennnt  makes  a 
demand  and  there  is  a 
rcfasaK  In  these  latter 
cases  the  statute  oF  limi- 
tations begins  to  run  from 
the  time  of  such  ouster 
or  such  demand  Hnd  re- 
fusal, Northcott  V  Caspe7\ 

303 
TRUSTS  &  TRUSTEES. 

1.  Where  slaves  are  con- 
veyed by  a  deed,  absolute 
on  its  face,  but  with  a  se- 
cret confidence,  that  the 
donees  shou!d  hold  them 
in  a  qualified  state  of  bon- 
dage, that  is,  that  the  do- 
nees were  to  consult  the 
benefit  of  the  negroes  and 
not  their  own  emolument, 
this  trust  is  illegal  and 
there  is  a  resulting  trust 
to  the  donor.  Ltmmnnd 
V  Peoples^  137 

2.  A  trustee  is  entitled  to 
commissions,  as  compen- 
sation for  his  labor  in 
managing  the  trust  com- 
mitted to  him,  though  no 
provision  (>e  made  for  it 
in  the  deed  of  trust, — 
Sherrill  v  Skuford,      228 

3.  A  want  of  good  faith  or 
of  proper  diligence  will 
subject  a  trustee  to  the 
loss,  which  may  be  con 
sequent  upon  it.  Free- 
man V  Cook,  S73 

4.  A  marriage  settlement 
stipulated  that  the  prop- 
erty should  remain  in  the 
hands  of  the  husband  ; 
but  If,  in  the  opinion  of 
the  trustees,  it  should  be 
come   necessary  for  any 


purpose  to  take  the  prop* 
erty  out  of  the  hands  of 
the  husband,  the  trustees 
should  be  at  liberty  to  do 
so,  without  the  interrup- 
tion of  the  husband.  Held^ 
that,  when  the  trustees 
found  that  the  husband 
was  wasting  and  dispo* 
sing  of  I  he  property,  it 
was  their  duty  to  resume 
the  possession,  if  it  could 
be  done  by  proper  dili« 
gence,  and,  if  they  failed 
to  use  such  diligence,tbey 
were  responsible  for  any 
loss  that  might  occur. — 
Ihid. 

5.  The  advice  of  counsel 
will  not  protect  a  trustee 
from  the  consequences  of 
a  failure  to  discharge  his 
duty  properly.  If  he  has 
doubts,  he  should  apply 
to  a '  Court  of  Equity, 
which  will  always  give 
him  directions  upon  which 
he  may  rely  with  entire 
confidence.    Ibid. 

6.  When  trust  property  has 
been  improperly  disposed 
of,  and  is  capable  of  being 
followed  in  specie,  the 
party  in  possession,  wHh 
notice,  may  be  compelled 
to  reconvey  it.  If  it  can< 
not  be  followed  or  the 
person  in  possession  can- 
not be  made  liable  to  the 
trust,  the  trustee  will  be 
decreed  to  compensate 
the  cestui  que  trusty  by 
payment  of  the  value  of 
the  property  so  lost,  and 
also  to  account  for  all 
rents,  hires,  interest  and 
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Other  profits.wliich  would 
or  might  havo  been  made 
from  the  property  so  lost 
Ihid. 

7.  When  a  deed  of  trust  has 
been  executed,  conveying 
ing  property  in  trust  for 
the  payment  of  debts,  and 
the  trustee  has  accepted 
the  same,  the  grantor,  af 
terwards,  has  no  right  to 
vary  the  trusts,  and  any 
of  the  creditors  secured 
may  compel  the  trustee 
to  execute  the  trusts  as 
declared,   although   they 

-    were  not  privy  to  the  ex 
ecution  of  the  deed*    /n- 
gram  v  Kirkpatrick^    4  63 

8.  Where  a  conveyance  has 
.   been  made  by  a  father  to 

one  of  his  sons  of  land 
and  negroes  to  be  man 
aged  under  the  direction 
ot  that  son,  in  trbst  that 
he  will  apply  the  proceeds 
of  such  property  to  the 
support  of  the  father  and 
and  his  family  during  the 
father's  lifetime,  and  ai 
ter  his  death  sell  the 
property  and  divide  the 
proceeds  thereof  among 
bis  heirs  and  distributees 
Held^  that  the  son  was  en- 
titled to  a  reasonable 
compensation  for  bis  care 
and  trouble  in  the  man- 
agement of  the  estate. — 
Ratford  v  Raifordy  490 
0.  Where  in  such  a  deed  a 
negro  was  mentioned 
which  had  been  previous- 
ly conveyed  by  the  father 
to  his  son  reserving  his 
life    estate,    and   it  was 


shown  that  this  faet  was 
disclosed  to  the  gentle- 
man, who  drew  the  deed, 
and  the  son  was  informed 
by  the  draftsman,  that  it 
was  necessary  to  insert 
t  he  name  of  t  he  negro,  as 
the  father  ha4  a  life  es* 
tare,  but  this  would  not 
not  affect  the  sou's  title ; 
Held^  that  the  son  was 
precluded  by  his  acoep- 
tance  of  the  deed  from 
asserting  his  right  to  the 
negro*    Ibid* 

10.  Held^  further^  that,  as, 
by  the  deed  of  trust*  the 
proceeds  of  the  personal 
property,  after  the  death 
of  the  father,  were  to  bo 
divided  among  all  .his 
distributees  in  the  same 
manner  as  if  be.had  died 
intestate,  according  to  the 
statute  of  distributions, 
the  gift  of  the  renoainder 
in  this  negro  to  the  son 
must  be  accounted  for,  as 
an  ajivanceoient  to  him, 
in  the  division  of  such 
proceeds;  and  Held  fur- 
ther, that  the  value  of 
this  advancement  most 
be  estimated  at  the  time 
it  was  made,  that  is,  the 
value,  at  the  time  of  the 
remainder.    Ibid, 

11.  Where,  at  an  execution 
sale,  a  person  said,  that, 
if  he  could  buy  a  negro 
at  a  small  price,  he  would 

<  convey  him  to  the  son  of 
him  against  whom  the 
execution  was,  and  the 
negro  was  accoidingly 
bought   by  biia    at   one 
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third  of  his  value;  Held, 
that  this  was  only  a  parol 
promise,  which  did  not 
bind  the  party  noaking  it, 
and  that  he  could  not  be 
held  to  be  a  trastee  ior 
the  son.  Reed  v  Cox^  511 
12.  A.  being  separated  from 
herhosbandyit  wasagreed 
between  B.,  the  brother 
ef  A.  and  the  husband, 
,that,  i^n  consideration  of 
two  hundred  dollars  and 
other  considerations  from 
B.  to  the  husband,  the 
husband  should  deliver 
three  negroes  to  B.,  for 
the  sole  and  separate  use 
of  A.,  and  the  negroes 
were  accordingly  so  de- 
livered. Afterwards  A. 
became  reconciled  to  her 
husband.  Held^  that  B. 
hetd  these  slaves  as  trus« 
tee  for  the  sole  and  sepa- 
rate use  of  A.,  and  must 
aecettiU  for  them  as  such, 
with  the  rfght,  however, 
to  be  reimbursed  such 
sums  as  he  had  advanced 
for  A.    Huntly  v  Huntly^ 

514. 

VENDOtt  AND  VENDEE. 

!•  A  purchased  the  land  of 
B.  at  a  sale  under  an  ex- 
ecution he  had  against  B., 
and  at  the  sale  declared 
he  was  buying  in  the  land, 
only  as  a  security  for 
other  debts,  which  were 
to  be  aseertained  on  a  set- 
tlement with  B.,  and 
thereby  prevented  B's. 
foieads  from  advancing 
the  money  to  satisfy  the 


execution.  Afterwards 
the  land  was  sold  as 
the  property  of  A.  under 
executions  against  him. 
Vannoy  v  Martin^  1 69 
%  Held,  first,  that  the  Act 
making  void  parol  con« 
tracts  tor  the  sale  of  land. 
Rev.  Stat.  eh.  50,  sec.  8. 
did  not  bar  B.  from  his 
remedy.     Ibid. 

3.  Held,  secondly,  that  the 
purchasers  under  the  ex- 
ecution against  A  held 
but  the  trtia  be  had,  sub- 
ject to  alt  the  equities 
against  it,  whether  they 
had  notice  of  such  equities 
or  not.     Ibid. 

4.  A  purchaser  of  land  can- 
not be  ciMnpelled  to  pay 
the  purchase  money  be- 
fore *he  has  obtained  a 
title.     Com  v  Jerman,  526 

VOLUNTARY  SECURL 
TIES. 

1.  Though  a  voluntary  bond 
is  good  between  the  par- 
ties, in  this  Court  as  well 
as  at  law,  yet,  in  the 
course  of  administration, 
it  is  to  be  postponed  to  any 
just  debts,  though  due  by 
simple  contract.  Stephens 
V  Harrss,  67 

2.  Equity  regards  it  as  a 
fraud,  to  give  a  voluntary 
security,  which,  by  its 
form,  gets  a  preference  to 
a  just  debt,  and,  there- 
fore, interposes  to  prevent 
the  preference,  iQ  what- 
ever way  it  may  become 
necessary  to  effect  that 
end*    So  that,  if  the  vol- 
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antaryobligee  receive  the 
money  from  the  executor, 
the  real  creditor  may  file 
his  bill  to  be  satisfied  out 
of  the  money,  if  ha  cannot 
otherwise  get  his  debt, 
and  if  the  creditor  has  the 
fund  in  his  possession,  he 
may  retain  it  in  satisfac 
tion.    Ibid* 

USURY. 
A  party  cannot  avail  him* 
self  of  the  plea  of  usury 
in  notesi  on  which  judg- 
ments have  been  render- 
ed, unless  the  judgments 
were  rendered  upon  an 
usurious  understanding. 
Fishery  Carroll^        485 

WIDOWS. 
1.  Before  the  Act  of  1848, 
ch.  101,   a  widow  could 
not  dissent  from  her  hus 
band^s  ^will  by  attorney, 


although  she  was  too  un- 
well or  infirm  to  travel  to 
Court,  so  as  to  dissent  in 
person.  Bell  v  Wilsotif  1 
2,  The  widow  of  a  man,  to 
whom  a  deed  for  land  had 
been  delivered  but  from 
whom  it  had  been  ab- 
stracted before  its  regis- 
tration, has  a  right  to  her 
dower  in  such  land,  the 
husband  having  an  in* 
complete  legal  iiile^  but  to 
recover  her  dower  she 
must  apply  to  a  Codrt  of 
Equity.  Tyson  v  Har- 
ringtoUf  320 

WILLS. 
Adding  a  codicil  to  a  will  is 
a  republication,  and  the 
codicil  brings  the  will  to 
it  and  makes  it  a  will 
from  the  date  of  the  codi* 
cil.    Murray  v  Oliverf  55 


/ 


\ 


2612    01^7 


/ 


/ 


I 


■s 


<l 


•••*■•—■  ••  r*  »■'•'   -*■>«<-"  '" i^sw^JS!J  "i^ 


I) 


L1BRARV 


